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introduced more directly from the continent in the twelfth 
century, as a consequence of the revived study of jurisprudence, 
which had there taken place. The so-called Leges Henrici 
Primi, written probably shortly before 1118, contains but one 
citation from the Theodosian Code, and that at third hand (c). 

In the year 1149, however, or perhaps a little earlier, Vacarius, 
a Lombg,rd jurist, who had studied at Bologna, was invited to 
England b^ Archbishop Theobald, and taught the civil law at 
Oxford to a band of students, for whose use he wrote his Liber 
Pauperum, consisting of annotated extracts from the Digest and 
the Code (/). Although Vacarius was soon silenced by King 
SteiDhen, the impulse which he had given to the study of Roman 
law was not arrested (g). The legal treatises of both Glanvill 
and Bracton, the latter especially, are strongly marked in some 
places hy a large infusion of Roman principles and termino- 
logy (h). As a system, however, the Roman law was soon 
rejected in England ; but from time to time some of its forms 
and principles were absorbed into and amalgamated with the 
system which our own courts of justice had been gradually 
developing for themselves out of the primitive national 
usages (i). 

The germs of our present constitution and laws must, there- Ger^nio 
fore, be sought in the primeval institutions of the first Teutonic En|j”a2* 
immigrants. Of these institutions we have little positive institutions 
knowledge. According to Bede (k), the original immigrants 
consisted of the three kindred tribes of Angles, Saxons, and 
Jutes (1). Of these Tacitus does not even mention the Saxons 


(e) Liebermaim, Uber daa Englische Bechtsbiich LeffCf Henrici, p. 22. 
Cf. also Pollock & Maitland, Hist, of Eng. Law, 2iid ed., i. 99 seq. 

(f) For the life of Vacarius see Professor de Zulueta’s introduction to his 
edition of the Liber Pauperum (Selden Society, vol. 44, 1027), pp. xiii. seq. 

(g) John of Salisbury, Polycraticus, lib. viii. c, 22. 

(A) Bracton was largely indebted to Azo’s Summa on the Code and 
Institutes of Justinian (Savigny, Geschichte des Rdmischen Kechts, iv. 
638 seq.). Bracton’s knowledge of, and indebtedness to, Homan Law is 
disputed : see Maine, Ancient Law (ed. Pollock), 87 ; Maitland, Bracton 
and Azo (Selden Society) ; Woodbine in Yale Law Journal, xxxi ; A^jno- 
gradoff. Collected Papers, i. 237 ; Plucknett, in Toronto Law Journal, iii. 
24 and Concise History of the Common Law (1940), 233 ; H. Eantorowicz, 
Bractonian Problems (Glasgow, 1941); Woodbine in Yale L.J., lii, 428; 
Schulz in Law Q.B., lix. 179, Ixi. 286, Seminar, ii. 41, English Hist. R., 
-lx. 136; Mollwain in Harvard L.R., Ivii. 220; Richardson in English 
Hist. R„ lix. 22, 376. 

k (i) See generally, the brief but masterly survey of Sir Paul Vinogradoff, 
1 Roman Law in Mediajval Europe (Ed. F. de Zulueta), and cf. Hazoltine 
iin Cambridge Mediieval History, v. ; Meynial in Crump and Jacob, 
^Legacy of the Middle Ages. 

j [k) Bede (b. 672, d. 73.'>) records very few circumstances relative to the 
■English conquest of Britain from his own sources, but for the most part 
uses the De Excidio Britanniae, composed about .'540, of Gildos. 

(1) Chadwick; in the Origin of the English Nation, eh. 4, contends 
that the Angles and Saxons were essentially the same race. See his 

O 1—2 “ 
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or Jutes, and only names the Angles as one of a number of North 
German tribes, without fixing their locality. In the second 
century Ptolemy identifies the scats of the Saxons and Angles 
as the district between the Elbe, the Eyder, and the Warnow, 
now constituting the modern duchies of Holstein, Lauenburg, 
and Mecklenburg. Before the age of Bede the name of Saxon 
had been extended from the designation of a single insignificant 
tribe to that of a wide confederacy of North Geynan tribes. 
Hetaining their independence of Rome, tenacious of their 
heathen worship and their primitive barbarism, they habitually 
plundered the richer nations who had succumbed to the Roman 
sway. 

Scarcely, if at all, affected by contact with Roman influences, 
the Teutonic tribes who invaded Britain had probably a less 
distinctly marked political organisation than that of their 
kindred on the banks of the Miine and the Danube, a picture 
of whose institutions has beeiihandcd clown to us in the pages 
of Caesar and Tacitus. But after making due allowance for 
this difference, for the mdistinctness of the picture itself, and 
for the contradictory ways in which it has been interpreted, we 
may yet gather from this source some general knowledge of 
the primitive institutions of our Teutonic forefathers. 

Ancient Ger- In the time of Tacitus, Germany appears to have been 
man polity divided among a number of independent tribes, who had ceased 

to be nomadic and occupied fixed seats in settled communities, 
The whole land of the settlement according to one view belonged 
to the community (vicus), who annually allotted the arable land 
among the freemen, while the pasture land was both held and 
used in common {m). An aggregate of communities {vici) of 
the same tribe constituted the pagus (the gau ) ; and an aggre- 
gate of pagi made up the civitas, or populus. 

In their political life the monarchic, aristocratic, and demo- 
cratic elements were clearly marked ; but the ultimate sove- 
reignty seems to have resided in a free and armed people («). 


conclusion, p. 88, “ the people of tho ‘ Saxon ’ kingdoms as a whole were 
not of a distinct nationality &om those of the ‘ Anglian kingdoms 
and again, “ the invaders of Britain belonged not to three but to two 
distinct nationalities, which wo may call Jutish and Anglo-Saxon. The 
former occupied Kent and Southern Hampshire, the latter the rest of 
the conquered territory.” 

(m) Tacitus, Germania, o. xxvi j extracts in W. Stubbs, Select Chartore. 

On the peculiar difficulties of this passage, and the various interpretations 
of it, see Stubbs, Const. Hist. i. 19, n. 3 ; Seobohm, English Village Com- 
munity, 342 eeq. ; Maitland, Domesday Book and Beyond, 348 seg. and 
347, n. 1 ; CambridgoEoonomic History (1941), i. 13 and Dop.sch, Economic 
and Social^ Foundations of European Civilization (1937), 30-45. Current 
opuuon rejects the older view that the Teutons practised aarorian com- 
munism. . 

(n) Ibid., c. xi. 
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Some of the tribes had kings selected from particular families ; 
others had not. But the king liad only a limited power (o), 
and was rather the representative of the unity of the tribe than 
its ruler. In the vici and pagi justice was administered by 
principes elected by the nation in the popular assembly, and 
assisted in each district by a hundred companions or 
assessors {p). They had also duces, their leaders in war, elected 
probably fr®m among the principes, but whose authority was 
based, not like that of the kings, on noble birth, but on personal 
valour (17). Each district contributed its hundred fighting men 
to the host. The principes were attended by bands of retainers 
{comites), who protected the person of their lord in war and 
upheld his state in jicace (r), receiving in return such presents 
as their leader could confer. The power of all the chiefs, 
whether reges, duces, or principes, was greatly limited. All 
important state affairs were discussed and determined in the 
national assemblies, held at stated times, and attended by all 
the freemen of the tribe. Questions of minor importance were 
settled by the principes, meeting as a separate body, and this 
body also appears to have taken the initiative in bringing 
matters before the large assembly. 

Below the freemen was a class of men intermediate between 
the slaves and the freemen. . They were not slaves, but they 
had no political rights. They were the cultivators of the soil 
which they held under the freemen, to whom they rendered a 
part of its iwoduce as rent. Last of all came the mere slaves, 
chiefly made up of prisoners of war and of freemen who had been 
degraded for some crime. 

Among the freemen there were differences of rank and social 
status ; some were of noble blood and some were not ; but this 
distinction carried with it no inequality of political rights. 
IMilitary valour was shared by the Germans with all the northern 
nations ; but one of thei^ national traits,^as remarkable from 
the earliest times — the respect paid by^Hiem to the women of 
their race (s), who on their side were cclebi-atcd for an excep- 
tional chastity. The tic of kindred Avas strong and all- 
pervading ; it formed the basis of social organisation, and 
entered into the military, the legal, and the territorial arrange- 


(o) Tacitus, Gormania, c. vii. 

(p) Ibid., o. xii. 

(q) Ibid., o. vii. 

(i-) Ibid., c. xiii. 

(ft) Gii the position of women in o.arly Teutonic settlements see G. Waitz, 
Deiitselie \''crfassunpKgesehi<'hto (Kiel, 1880), vol. i. pp. 48, 67-69. Cf. 
F. M. Stenton, Tho historical Ijearing of place-name studies : the place of 
women in Anglo-Saxon society. Transactions of tho Royal Historical 
Society, 4th sor., xxv. 1. 
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ments. Side by side with it may be discerned the germ of 
feudalism in the relation existing between the prweeps and his 
comites, though it was as yet uneonnected with the tenure of 
land (t). 

Such were the general features of the political and social 
system which our Teutonic forefathers brought with them to 
their new island home. But the process of migration and 
conquest necessarily produced certain modifications and 
developments of the primitive institutions. One of the earliest 
of these developments was the institution of royalty. 

According to the Saxon Chronicle, the chieftains of the first 
settlors were only distinguished by the title of ealdorman, or 
heretoga, the former word expressing the civil, the latter, the 
military, aspect of the same office (u). But the successful 
leader soon won for himself a position much stronger than that 
of any chief in the old land, and, in most cases, assumed the 
regal title, as more accurately denoting his altered relation to 
his followers. The word cyning, or king, connected with cym, 
or kin, marked out the bearer of the title as the representative 
of the race, the head and leader of the people, not the lord of the 
soil. His reputed descent from Woden, the god from whom all 
the English kings professed to descend, invested with a semi- 
sacred character the authority which his own prowess and the 
will of the people had confeiTcd upon him. 

The conversion of the English to Christianity exercised an 
important influence upon the national devcloj^ment. The’ 
church not only introduced a higher civilisation, mitigated the 
original fierceness of the heathen conquerors, softened their 
pride of birth and race, and exalted the power of the intellect 
above that of brute force, but also supplied a new' and powerful 
bond of union to a divided people. Once within the pale of 
the universal Christian church, the English, moreover, were 
necessarily brought into relations with the general political 
society of Europe ; and in the highly organised system of 
ecclesiastical synods they found a pattern by which to regulate 
the procedure of their own political assemblies. From the first 
the church entered into the closest alliance with the state, and 
while paying respectful deference to the Roman See, grew up 
with a distinctly marked national character. Theodore of 


(J) See Tacitus, op. cit., for the importance of the family tie ; its bearings 
on the host, c. 7 ; feuds, e. 21 ; inheritance, o. 20 ; the kin of the imfaithful 
wife, c. 19 ; exogamy unusual, c. 4. Dopsch, op. cit., 44, emphasises the 
extent of Teutonic Feudalism and suggests that they already liad an 
incipient manorialism. 

(«) Froem.m, Nerm. Conq. i. 77. But see for different meanings of the 
words, Liebcrmaim s Glossary in Die Gesetze der Angcli.achsen, ii. 359 
under Ealdorman 5. 
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Tarsus, enthroned Archbishop of Canterbury in 668, reduced 
the whole ecclesiastical organisation of the various kingdoms 
into one national church (ai). Henceforward the church existed 
as a united, central and national institution, in spite of the 
separation and frequent hostility of the states to which the 
clergy individually belonged. Thus the ecclesiastical unity 
preceded and pointed the way to the civil unity of the nation. 
After tfie first missionary prelates had passed away, the highest 
spiritual dignities were filled by Englishmen, members, for the 
most part, of noble and powerful families. The tie thus created 
between the clergy and the state was strengthened by the imion 
of secular and siiiritual functions. The bishops were prominent 
members of the Witenagernot, and frequently acted as the chief 
ministers of the king. They also shared with the ealdormen in 
the local judicial administration. The church thus entered into 
close combination with the civil organisation, gradually inter- 
twining itself with all the feelings and customs of the people, 
and acquiring in the process its exceptionally national character. 
During the whole period commonly called the Heptarchy (if), 
the land was full of petty kings or princes, some one of whom, 
from time to time, obtained a forcible predominance over his 
neighbours. Bede enumerates seven who are said to have 
enjoyed such a predominance or leadership over nearly the 
whole island ; and the Saxon Chronicle speaks of Egbert as 
“ the eighth king who was Brctwalda ” (z). What were the 
exact nature and extent of the dominion of these Bretwaldas is 
very doubtful ; but we may accept as a fact that each of the 


(.r) Bede, Histoi-ia Ecclesiastics, iv. 2 : Isque primus erat in archiepisoopis 
cui omnis Anglorum ecclesia manus dare consentiret. 

(y) There were at least nine, if not ten, independent states founded by 
the invaders ; and there was never a confederate government composed of 
the different states ns members. The word Heptarchy, therefore, is not 
accurate, but it is convenient if taken to denote the greater prominence of 
seven states out of the number, 

(z) Bede, Hist. Eccles., ii. 5 ; Chron. Ang. Sax., ann. 827. Keidblo points 
out that of six manuscripts in which the passage quoted ocom’S, only one 
roads “ Breiwnlda,” four have Bri/ten-walda, and one Breten-anweaM. 
“ The true moaning of this word, which is compounded of wealda, a ruler, 
and the adjective brylen, is totally unconnected with Bret or Bretwealh, the 
name of the Britit^ aborigines . . . Bryten is derived from breotan, to 
distribute . . , dispei'se ; it is a common prefix to words denoting wide or 
general dispersion, and when coupled with wealda means no more than an 
extensive, powerful king — a king whose power is widely extended.” Saxons 
in England, i. 20. Sir John Rhys, Celtic Britain, p. 136 seq., contests this 
view and takes the meaning to be Britain-Wielder or ruler of Britain. 
“ Tho explanations that aim at dissociating Breten, Bryten and Bret, 
from Britain and Britons are forced, and dictated by the wish to keep 
clear of %vlint is thought a historical difficulty.” He suggests further 
a connection^ between tho Bretwal/la and the dux Britanniarwn of the 
Roman administration. Cf. ibid., p. 103 seq. 


The Bret- 
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seven had acquired and exorcised some kind of supremacy 
over all his neighbours. The existence of the Ilrctwaldas would 
seem to indicate certain earlier attempts at a union of the whole 
English race, which was ultimately caiTicd out by the West 
Saxon kings in the ninth and tenth centuries {a). 

The three kingdoms of Wessex, Mercia, and Northumbria at 
length became predominant. Egbert, King of the West^Saxons 
(802-839), not only added to his dominions the dependent 
kingdoms of Kent and Essex, but compelled the extensive states 
of Mercia and Northumbria to acknowledge his supremacy. 
Still the Mercians, East Anglians, and Northumbrians retained 
each their ancient line of kings, and neither Egbert nor his five 
immediate successors assumed any other title than that of King 
of the West Saxons. This is the only style used by Alfred 
(871-899) in his will. 

The consolidation of the various kingdoms into one was 
hastened by the invasions of the Danes, by which the three 
kingdoms of IMercia, Northumbria, and East Anglia were over- 
whelmed, and even that of the West Saxons was bi-ought to the 
brink of destruction. Led by their famous sea-kings, these 
“ slayers of the north ” ravaged almost every European coast 
during the ninth and tenth centuries. They were closely akin 
to the English, and spoke another dialect of the same common 
Teutonic speech. Their institutions exhibited a striking 
similarity to those of the English, and, even where differing in 
detail, were generally governed by identical principles. The 
first recorded descent of the Danes ujjon the shores of England 
occurred toward the end of the eighth century. They reap- 
peared again and again, and at length, instead of making mere 
predatory excursions, began to form permanent settlements in 
the island. The genius and heroism of Alfred alone rescued the 
English from their imminent peril. Yet he was never able to 
expel the Danes from England, or to become its sole master. By 
the treaty of Alfred and Guthrum (885 ?), the limits of the 
Danish occupation southward were defined “ up on the Thames, 
and then up on the Lea, along the Lea unto its source, then 
right to Bedford, then up on the Ouse unto Watling Street ” (b). 
To the north it extended as far as the Tyne, and on the west to 
the mountain districts of Yorkshire, Westmoreland and Cum- 
berland. Throughout this district — ^the Denalagu, or region 
where the Danish law was in force — the armies, as the Saxon 


(a) Freeman, Norm. Conq., i. 28. C/. Chadwick, Origin of the English 
Nation, p. 12 seq. 

(b) In F. L. Attonhorough, Laws of the Earliest English Kings, 98 : 
and in Stubbs, Select Charters, 9th ed., p. 72. 
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Chronicle terms them, of the Danes continued to oecupy the 
land, governing, as a inilitary aristocracy, the subject idiglian 
population. The victorious arms of Alfred’s three able and 
energetic successors, Edward the Elder (899-925), Athelstan 
(925-939), and Edmund (939-946), succeeded in reducing the 
Danes to something like real submission ; and at length, in 
959, Edgar (957-975), having outlived the last Danish King of 
Northumbria, received the crown as king of all England, uniting 
in his person, as the elect of all three provinces of England, the 
threefold sovereignty of the West Saxons, Mercians, and 
Northumbrians. The English and the Anglo-Danes gradually 
coalesced, the English language and institutions maintaining 
the ascendancy, though appreciably influenced by contact with 
the foreign element in their midst. 

After the death of Edgar the Peaceable in 975 the minority 
and feeble character of Ethelred the Unready (979-1013) 
lirovoked fresh attaeks from Denmark. These now assumed 
the form of a regular war of conquest, conducted by the kings 
of a country which had at length been admitted within the 
civilising pale of Christendom, and whose people were no longer 
ferocious pirates like their ancestors in the former invasions. 

The English royal house was for a time supplanted by its Danish 
rival, but the polity of the kingdom was not changed. The 
English still outnumbered their conquerors ; and on the death 
of Harthaknut, in 1042, the ancient line of the West Saxon 
Kings regained the throne with the accession of Edward the 
Confessor (1042-1066). 

Before the Norman conquest, the various Teutonic tribes 
had coalesced with one another and with the descendants of the 
Danish settlers, and had become fused into one nation.' We 
have now to enquire what was the constitution of the English 
nation from the seventh to the eleventh century, a constitution Constitution 
which survived the Norman conquest, and which in all its 
essential principles — developed and adapted from time to time 7th to nth 
to meet the requirements of successive generations — has 
continued down to our own day. 

Of the exact process by which the territory conquered by Appropriation 
each of the invading tribes was divided amongst the settlers, 
we have no positive knowledge. Any statement on this point 
must therefore necessarily be hypothetical. But there can be 
little doubt that, as to a large portion of the land of each settlc- 
, ment, a principle of allotment was generally adopted based 
upon the existing divisions of the host into conqianios, each 
consisting of a hundred wairiors united by the tic of kinship. 

■ The allotment of land made to each hundred warriors would be General allot- 
sub-divided, According to the minor divisions of the kindred, 
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into meegths, i.e., a greater or less number of settlers closely 
connected by the family tic (c). 

Besides the land thus divided among the simple freemen, a 
further portion of the territory was retained by the chief of the 
tribe as his private estate ; and it is probable that the nobles 
also and leaders of subordinate rank either themselves appro- 
priated, or received, grants of estates in severalty (d). 

During the 2 >re-Norman period, moreover, the whole land of 
England may be broadly divided under the two great heads of 
(1) folcland ; and (2) hocland (e). 

Folcland was land held by folkright or popular custom (/), 
and in principle it was inalienable. 

Bocland, on the other hand, was land held under a charter, 
a book, or, to use a modern term, under a title deed. Unlike 
folcland, it was easily alienable and devisable by will. It might 
be entailed or limited in descent, in which case the owner was 
deprived of his power of alienation (g). It was a jirivilcged 
form of ownership, often carrying with it freedom from the 
customary burdens which fell uj)on land cxcciit the trimoda 
necessitas or liability to military service and to a contribution 
for the repair of fortresses and bridges (fyrd-fare, burh-bot, and 
hryeg-bot) ; bocland, it appears, was held only by churches and 
by very great men (A). 

Both folkland and bookland might be leased out to free 
cultivators in such quantities and on such terms as tlic holders 
pleased. When so leased out, it was termed Icenland (land lent 
or loaned). 


(c) See Vinogradotf, Growth of the Manor, pp. 144 seq. (There is no 
connection between this conjecture and the later territory and juris- 
diction called the “ Hundred.”) 

(d) See Chadwick, Origin of English Nation, pp. 158, 185 ; Stevenson, 
Eng. Hist. Kev. iv. p. 356; Beck, Camb. Med. Hist. ii. pp. 387-388; 
Corbett, ibid., iii. pp. 566 aeq., esp. p. 573. 

(e) The law of Edward the Elder, I Edward, 2 (Attenborough, Laws, 
117) implies that these two forms of land tenure cover all landed property, 
“ wo have declared what he is liable to, who withliolds from another his 
rights either in bocland or folcland." 

(f) The error of regarding folcland as the land of the people, ager 
publicus, originated with John Allen, Inquiry into the Bise and Progress 
of the Boyal Prerogative in England, 1830, and was followed by all 
historians till the true meeuiing, as Spclman knew it in the seventeenth 
century, was restored by Vinogradoff, Eng. Hist. Rev., vol. viii. 1893. 
Cf. also Maitland, Domesday Book and Beyond, pp. 244 eeq. On the 
recent revival of the controversy, see Plucknett, Bookland and Folkland, 
Economic History Review, vi. 64-72. 

(ff) Alfred, 41 (Attenborough, Laws, 83 and Stubbs, Select Charters, 
p. 71): “The man who has boc-land, which hi.s kindred loft him, then 
ordain wo that he must not give it from his macq-burg, if there bo writing 
or witne.ss that it was forbidden by those men who at first acquired it, 
and by those who gave it to him.” 

(ft) Maitland, Domesday Book and Beyond, p. 257. 
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The unit of the territorial division was the tun, township (i), 
or vill, occupied by a body of allodial owners assoeiatcd by the 
tie of local contiguity, and also as representing cither the 
original mwgth community of allottees, or the dependent settlers 
on the estate of the immigrant chief. At times, the township 
had its gemot {k), or assembly of freemen, and a reeve as its head 
man or chief executive officer. The townships were grouped 
together ii^o hundreds, or as they were called in the Danish 
districts, wapentakes. An aggregation of hundreds constituted 
the shire, and the union of shires made up the later kingdom. 

The origin of the hundred, or wapentake, has most frequently 
been sought in the primitive settlements, varying in geogra- 
IJhical extent, of each hundred warriors of the invading host, a 
group of a hundred households or hides (Z). In England the 
names hundred and wapentake first appear, however, in the laws 
of Edgar (a.d. 959-975) in connection with the police organisa- 
tion of the kingdom (m) ; by that time (it was believed) the 
terra hundred, originally denoting certain personal relations of 
the inhabitants of a district, had probably acquired its terri- 
torial signification as a subdivision of the shire or kingdom to 
which it belonged. The most recent and most plausible sugges- 
tion is that the hundred was originally a voluntary association 


(») “ The tun is originally the enclosure or hedge, whether of the single 
farm or of the enclosed village, as the burh is the fortified house of the 
powerful man. The corresponding word in the Norse is gardr, our garth or 
yard. The equivalent German termination is heim, our ham ; the Danish 
form is by (Norse lul = German bau).” — Stubbs. Const. Hist., i. 88, n. 5. 
{Cf. also the Flemish and Frisic hem and um.) 

{k) Maitland doubted whether a village had a court in early times 
(Domesday Book and Beyond, p. 185) ; it is now clear that at least some 
townships had moots (Maitland, Collected Papers, ii. 303-4 ; VinogradofF, 
Growth of the Manor, 194, 273). 

(1) VinogradofF, Growth of the Manor, p. 144 ; English Society in the 
Eleventh Century, p. 100. The difiSculty in determining the principle upon 
which the hundreds were established is increased by the fact that they 
are most numerous in some of the smaller shires. Kent contains 61, 
Sussex 66, Dorsetshire 34 hundreds ; while Lancashire has only six. A 
probable explanation of this disproportion may be derived from the fact 
that the smaller southern counties were the districts first conquered, and 
therefore the most densely populated by the new settlers. The county of 
Kent is divided into six lathes, of nearly equal size, having the jurisdiction 
of the hundreds in other shires. The lathe may be derived from the 
Jutish “ lething ” (in modern Danish “ leding ” — a military levy). Sussex 
is divided into six rapes,” each of which is sub-divided into himdreds. 
The old Norse “ hreppr ” denoted a nearly similar territorial division. (See 
Lappenberg, England under the Anglo-Saxons, ed. Thorpe, i. 96, 107.) 
Two counties, Yorkshire and Lincolnshire, were divided into Trithings or 
Thirds (which still subsist in Yorkshire under the corrupted name of 
Hidings), and thoiso wore subdivided generally into wapentakes which 
came to be regarded as equivalent to hundreds {Cf. Gneist, Hist. Eng. 
Const., p. 41, and footnote.) 

(??i) There js in fact an earlier reference to the hundred in the Laws 
of Edmund (III. 2), c. 940-946 ; A. J. Eobertson, Laws, 13. 
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of neighbo;irs for the detection of thieves, and that siibscciucntly 
(by steps which can be traced) it received powers of trial as well 
as of arrest (n). It had its hundred-gemot, held every four weeks, 
which was attended by the tliegns of the hundred and by the 
representative reeve and four men from each township. The 
chief executh’'e officer was the hundred-man or hundreds-ealdor, 
who convened the hundred-gemot. He was perhaps at first 
elective ; but as the personal gradually gave way tp the terri- 
torial influence, he was in many places nominated by tlie thegn 
or other great man to whom the hundred belonged. 

The division into shires (a word originally signifying merely a 
subdivision or share of any larger whole) is very ancient, but 
the period at which it arose is uncertain. We have evidence 
that in Wessex the division into shires existed as early as the 
end of the seventh century, long anterior to the time of Alfred, 
to whom their institution has been popularly attributed. In 
the laws of Ine [Ine 36, sec. 8], king of the West Saxons {cir. 
A.D, 690), provision is made for the case of a plaintiff failing to 
obtain justice from his scirman, or other judge ; if an caldorman 
compound a felony it is declared that he shall forfeit his scir : 
and the defendant is forbidden secretly to withdraw from his 
lord into another scir. As Wessex gradually annexed the other 
kingdoms, these were organised into shires, sometimes on the I 
basis of old divisions, sometimes on that of districts created by ! 
the Danes centring round a fortified town (o). 

The government of the shire was administered by an caldor- 
man, rendered in Latin as princeps or du!C, and later by comes {p). 
The ealdorman ranked very high in the social scale ; the com- 
pensation due to him for burgbryce (i.e., breaking into his fortified 
house) was equal to that of the bishop and twice that of the 
ordinary noble (g). His functions were both military and civil ; 
he commanded the fyrd, he administered justice, and he was 


(re) J. E. A. Jolliffe, Constitutional History of Medieval England, 110- 
123. The Judicia Civitatis Londonin: (VI Athelstan, Attenborough Laws, 
157-169) mentioned below, p. 15, note (6), is the best known. For the 
later history see H. M. Cam, The Hundred and the Hundred Bolls, and 
Studies in the Hundred Rolls. 

(o) On the various origins of the different historical shires or counties, 
see Stubbs, Const. Hist., i. § 48, who says : “ The constitutional machinery 
of the shire represents either tho national organisation of the several 
divisions created by West Saxon Conquest, or that of the early settle- 
ments which united in the Mercian Kingdom, os it advanced westward ! 
or the rearrangement by tho West Saxon dynasty of tho wholo of England 
on tho principles already at work in its own shire.s.” For tho origin of 
tho Midland shires, see Chadwick, Anglo-Saxon In-stitutioiis, np. 202 sett., 
209 seq. CJ. below, p. 25 n. (p). 

(p) Ho is the scirman of Inn’s law, c. 8 (Attenborough, Laws. 39; 
Stubbs, Sel. Charters, p. 07.) 

(j) Laws of Alfred, o. 40 (Attenborough, Laws, 83). 
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responsible for the carrying out of the laws of his province (r). 

In early times it appears that each shire had its own ealdorman, 
but from the reign of Edward the Elder it became usual for a 
group of shires to be governed by a single ealdorman. Under 
the Danish kings in the eleventh century, the title of ealdorman 
was generally supplanted by that of eorl or earl, as the official 
title of the governor of a shire or province (s). 

When ii^ the tenth century an ealdorman had charge of The sheriff 
several shires, he was unable to give personal attention to the 
administrative business of each separate one ; he required a 
deputy, and the natural deputy was the gerefa, the king’s 
reeve {t). From about the time of Edgar the king’s reeve 
becomes the shire reeve, the sheriff, or as he was termed after 
the Norman conquest, vice-comes. He became the special 
representative of the regal or central authority, and as such was 
usually nominated by the king. In the absence of the ealdor- 
man he presided over the shire court ; he was responsible for 
the maintenance of the peace and the police regulations ; he 
was the fiscal agent of the king ; he was the executor of the law 
and steward of the royal demesne. Gradually the civil adminis- 
tration became almost entirely concentrated in the sheriff, 
leaving to the earl, as his principal function, the command of 
the military force of the shire («). Unlike the office of ealdor- 
man, the sheriffdom, as a rule, did not become hereditary. 

This circumstance was productive of important constitutional 
effects after the Norman conquest, as the kings found ready to 
hand a machinery which enabled them effectually to assert the 
central authority in every shire, and thus to check the growth 
of local feudal jurisdictions. 

The boroughs of England had many different origins. Some The Bomngh 
no doubt grew out of already existing villages or tuns, and the 


(r) Chadwick, Anglo-Saxon In-stitutiona, pp. 168 stq., 171 seq. 

(s) The title of eoH oeciu'.9 early in the laws of the Kentish king Kthelbert, 
13, 14 (Attenborough, 7), and was probably of Jutish origin, but its use os 
a substitute for ealdorman was borrowed from the Danish yarl. 

(!) This official appears in the early laws in connection with the royal 
Uin and burghal administration. He comes to be connected with the 
shire in the period between Edward the Elder and Edgar and is first 
mentioned in connection with the aclr in the Jvdicia Oivitatis Lundoniae 
(VI Athelstan, 8. 4 ; Attenborough, 165). It is at this time that adminis- 
tration by burghal areas gives way to administration by shires and 
hundreds. See for the whole subject, W. A. Morris, The Medieval English 
Sheriff (Manchester, 1927) ; for the king’s reeve see also Larson, Tho 
King's Household in England before tho Herman Conquest (Madison, 
IVis. 1904), ch. 4 : and Chadwick, Anglo-Saxon Institutions, ch. 7. 

(ii) Even before the Norman Conquest the sheriff often appears in 
command of the shiro levies. After the Conquest tho earl had no con- 
nection with the administration of the county except the right to receive 
a third of itsopleas, “ the third penny,” Pollock and Maitland, Hist, of 
Eng. Law, i. 633. 
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rural aspect is a marked feature of the early medieval town {x). 
Some developed from the burh, which in its origin may be 
described as “ a more strictly organised form of the township./ 
It was jn’obably in a more defensible position ; had a ditch or 
mound instead of the quickset hedge or ‘ tun ’ from which the 
to^vnship took its name ; and as the ‘ tun ’ was originally the 
fenced homestead of the eultivator, the ‘ burh ’ was the fortified 
house and courtyard of the mighty man — thes, king, the 
magistrate, or the noble ” (y). 

The necessity of defence during the Danisli invasions led to 
the fortification of many centres, and from this time the term 
burh eame to denote a grouj) of fortified houses, a borough.. 
Other towns again arose round great monasteries, or in places 
where merchants and traders would congregate such as the 
fords of rivers, or the crossing of important highways, or 
harbours. But whether the origin of a town can be traced to a 
pre-existing village, to a military defensive work, to a 
monastery, or to a meeting place of merchants, it was always 
the commercial and industrial needs of the country which 
provided the stimulus for its development (z). 

Within the walls of the town the traders enjoyed a greater 
security than they could find in the open country, for it was 
protected by the special peace of the king, and heavy fines were 
exacted from those who violated it. The towns (or some of 
them) soon had their own moot or court, parallel to that of the 
hundred ; sometimes also they had guilds, but these were 
voluntary associations for religious, charitable or social imrposes 
analogous to our modern clubs (a). Of the Merchant Guild, 
which took a prominent place in later municipal history, there 
is no trace before the Norman Conquest. 

Some guilds had for their principal object the mutual defence 
of their members and the preservation of peace ; and by the 
laws of Ine and Alfred, in case of homicide of or by one of the 


(x) The transition from the village to the borough in the case of Cam- 
bridge is described by Maitland, Township and Borough, See generally, 
James Tait, The Medieval English Borough (1036). Cf. also Petit- 
Dutaillis, Studies supplementary to Stubbs’ Constitutional History, i. 
p. 75 seg. 

(y) Stubbs, Const. Hist., i. 99. 

(c) In this connection the prevalence of the word port as a tenu for 
town is signiGcont. It is derived from the Latin word portus, harbour 
or wharf, and was applied to inland as well as sea-coast towns. Cf. the 
law of Edward the Elder (X Edward 1 ; Attenborough, Laws, 115) that 
no one shall buy except in a port, and he shall have the witness of the 
portreeve ; and II Athelstan 14 (Attenborough, Laws, 135) that no one 
shall mint money except in a port. Poort is the old name for a town in 
Flanders, CJ. Petit-Dutaillis, op. cit., p. 83. , u 

(o) See Gross, The Gild Merchant, vol. i. App. B. ' > 
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members, the guild-brethren were to share in the receipt or 
liaymcnt of the tvergild 

The City of London has always oeeuined an cxcejitional 
position above other towns of the kingdom. The citizens took 
part in the election of Edmund Ironside, of Harold Harefoot, 
and of William the Conqueror (c) ; witena-gemots were held 
there more frequently than at other places (d). It had its 
folkmoot, tljp open-air gathering of the people, and its small 
weekly busting court of Danish origin, but there is as yet no 
evidence of a more developed eonstitution. It was and con- 
tinued to be through the Norman period “ a collection of small 
communities, manors, parishes, ehurch-sokens and guilds, held 
and governed in the usual way ” (c). 

Towards the close of the pre-Norman period the two chief 
officers of the City of London were the port-reeve (/) and the 
bishop. It is to these two that the charter of William the camrterof 
Conqueror confirming to London the laws which it had enjoyed oueror'to 
under King Edward is addressed : “ William the King greets London 
William the Bishop and Gosfrith the port-reeve, and all the 
burghers ivithin London, French and English, friendly : and I 
do you to wit that I will that ye twain be worthy of all the law 
that ye were worthy of in King Edward’s day. And I will that 
every child be his father’s heir after his father’s day ; and I will 
not endure that any man offer any wrong to you. God keep 
you ” (g). 

The original bishoiirics ivcre conterminous with the limits of EooiesiasUcBi 

divisions 

(6) In tho Jitdicia Civitaiis Lutidoniae, drawn up under King Athelstan 
{cir. 930) by tho bishops and reeves belonging to London, and contirmed by 
the pledges of the “ frith-gegildas,” is preserved a complete code of a 
“ frith-gild ” of the city of London, with minute directions for the pursuit 
and convictions of thieves, the exacting of compensation, and the carrying 
out of tho dooms which Athelstan and the Wit^ had enacted at Greatley, 

Exeter, and ThundersKeld. — "VI Athelstan ; Attenborough, Laws, 157- 
169 ; Select Chart., 75 scq. 

(c) See Liebermann, The National Assembly in the Anglo-Saxon Period, 
p. 37. “ At the paramount function of the National Assembly, therefore, 
the city played a considorablo part, which was continued under Stephen, 

Richard and John. This rdle forms an important link between the Anglo- 
Saxon and Norman as.scmblies.” 

(d) Ibul., p. 45. 

(e) Stubbs, Const, Hist., i. p, 442, 

(/) The port-reeve is the sheriff, vice-eomes, of Henry I.’s charter to 
London (see infra, p. 69). He was sheriff of London and Middlesex, but 
as in the case of London tho town was more important than the shire, the 
officer took his title (until the twelfth century) from the former : he was 
called port-reeve, not shire-reeve. See Round, Geoffrey de Mandeville, 
pp. 362 seq. On early London history generally, see Round, op. cit. and 
his Commune of London ; Fetit-Dutaillis, Studies Supplementary to 
Stubbs, I, 91-106 ; Victoria County History of London (in progress) ; 

M. Weinbaum, ycrfassungsgeschichte Londons 1066-1268, and London 
unter Eduard I and II (2 vols.). 

(g) Stubbs, Select Charters, 07. 
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the various kingdoms at the time of the conversion to Chris- 
tianity ; but under Archbishop Theodore the dioceses were 
subdivided on the lines of the still earlier territorial divisions. 
As churches were gi-adually erected throughout the eountry, 
the township, or, in thinly poiJulatcd districts, a cluster of small 
to^vnships, naturally became in its ecclesiastical aspect the 
parish of a single priest (h). 

Turning from the divisions of the land to those of the people, 
we find at the bottom of the social scale the mere slaves {theowas, 
esms), of whom, under the name of servi, 25,000 are numbered 
in Domesday Book, or nearly one-eleventh of the registered 
population. These were of two kinds — (1) hereditary, con- 
sisting partly of the descendants of the conquered Britors, 
partly of persons of the common German stock either descended 
from the slaves of the first colonists, or from freemen who had 
lost their liberty ; (2) penal slaves (wite-theowas), freemen who 
had been reduced to slavery on account of crime, or through 
failure to pay a wergild, or by voluntary sale — ^the father having 
power to sell his child of seven, and a child of thirteen having 
power to sell himself. 

As among the Germans of Tacitus we find the distinction 
between the noble and common freemen, so among the English 
the freemen were broadly divided into eorls and ceorls, the 
modern meaning of which may be rendered by gentle and simple, 
or esquire and yeoman. 

The rank of the eorl rested upon noble birth, but in England, 
as in other Germanic countries, a new kind of nobility speedily 
grew up — ^nobility by service. This arose in part out of the 
development of the comitaius, described by Tacitus, the band of 
personal followers of the king or other leader. These followers 
were the gesiths (= companions), and we find them endowed 
with substantial grants of land, part of which they used for the 
maintenance of their own dependents {i). Then, by a different 
line of development, the relations existing between the lord and 
his followers appear to have gradually assumed a somewhat 
different type ; this produced the rise of the thegn {= 
servant (fc) ), and the service of the king, or other gi-eat lord, 
was eagerly sought by freemen as well for the social dignity as_ 
for the material rewards which it ensured. We read of the 
king’s dish-thegn (disc-ihegn), bower-thegn {bur-thegn), and 


(fc) Stubbs, Const. Hist., i. 244-7. 

(i) Seo the valuable discussion in JollifTe, Constitutional History, 17-20. 
(h) For thegns, and especially king’s thegns, see Jolliffo, 88. Bede uses 
comes as the Latin for geatih, and minister as the Latin for Ihegn ; his A.-S. 
translator sometimes renders Bede’s miles as thegn. 
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horse-thegn (Z), as personages of high rank and great influence ; 
a feature in our early institutions which has survived to the 
present day in such ofhccs as those of lord chamberlain (bower- 
thegn) and master of the horse. Service to the king, or some 
great lord, gradually became the only avenue to distinguished 
rank. The dignity of thegn was also closely eoiincctcd with Connection 
the possession of landed property ; so much so that the posses- rocili status 
sion of a certain quantity of land came to be regarded as a andovmer. 
foundation of nobility {m). The simple freeman who acquired 
five hides of land, and was attached by special services to the 
court, entered into the ranks of the thegnhood (n). For the 
position of ealdorman the possession of at least forty hides was 
necessary. This intimate connection between social status and 
the ownership of large landed estates, which has continued with 
but slight modification down to our own times, may be traced 
even in the early institutions of our Teutonic ancestors. Among 
this nobility by service the highest rank comprised the king’s 
thegns, whilst in a lower class were the thegns of the ealdorman 
or bishop (a). ✓ 

Below the thegns were the free peasants, the ccorls, who The Ceoria 
appear in the Domesday survey \mder the names of liberl 
homines, socmanni, villani, bordarii, cotarii, and cotseti, indi- 
cating doubtless some iieculiarity of service or tenure. Their 
position on the whole was depressed by the growth of thegn- Effects of tlie 
hood ; those who did not rise by the acquisition of five hides of 
land to the rank of thegn sank into a state of dependence. In 
this way the rise of a landed aristocracy effected great changes 
in the organisation of society. The churches and thegns who 


(Z) He was not the same as the staller as till recently it was supposed ; 
the office of staller is of Horse origin and was introduced into England by 
the Danish kings. See Larson, The King’s Household in England, p. 147. 

(«i) See Larson, op. cit., p. 103. “ Before the Danish invasion the 

minisCri were something more than great landed proprietors with certain 
military obligations ; they composed an aristocracy bound to the King by 
pceuliar personal ties and forming an extension of his court into tho 
various parts of his kingdom. From the humbler realms of household 
service, tho order had risen, first to the plane of honor as a royal comilatii^,, 
and next to the plane of influence as a landed nobility. In tho days of its 
prosperity it formed the great outer circle of tho royal service.” 

(n) Cf. People’s Banks and Law, c. 2 (Select Charters, p. 88), “ If a 
ceorl throve, so that he had fully five hides of his own land, church and 
kitchin, bell house, and burh-gate, seat and special duty in the king’s 
hall, then was he thenceforth of thegn-right worthy.” Another clause of 
tho same tract states that a merchant who “ fared thrice over the wide 
sea by his own means ” became worthy of thegn-right (c. 6). 

(o) See Maitland, Const. Hist., ed. Fisher, p. 147 : “ But it is not only 
the King who has thegns — great men may have them ; indeed, it seems 
that a thegn may have lesser thegns dependent on him — just as in after- 
days tho King’s tenant in capite might have tenants holding of him by 
knights’ service.” See tho important chapter IV (“ Thegns and Knights ”) 
in F. M. Stenton, First Century of English Feudalism (1932). 

E.O.B. 
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acquired from the king large estates or the roy?,! rights over 
portions of the land developed a scignorial power, and often a 
seignorial jurisdiction (sac and soc). The free ceorl requiring 
protection for his person and his land placed himself under some 
powerful neighbour ; he commended himself to a lord (hlaford). 
For the sake of security he lost his independence. Purely 
voluntary in its origin, commendation rapidly grew to be 
universally compulsory. It soon came to be regarded as a 
principle that every freeman, not being a hlaford, must be 
attached to some superior, to whom he was bound by fealty, 
and who, in return, was his legal protector and the guarantee 
for his good behaviour. The freeman had indeed the right of 
choosing the lord to whom he should commend himself ; but 
if he failed to do so, his kindred were bound to present him to 
the folk-moot and name a lord for him (p). In some cases the 
freeman might change his lord at will, could “ go with his land 
where he pleases ” ; but more usually he could not — he had to 
remain attached to his patron. “ Patronage had a tendency to 
strike roots and to develop into a lasting lordship over freemen 
and their land ” (q). 

A.S the result alike of their almost entire monopoly of learning 
and of the veneration, not unmixed with superstition, which the 
sacerdotal character inspired in the laity, the clergy, as a class, 
held a very high political and social status (r). The poorest 
priest ranked as a mass-thegn ; the bishop was on a par Avith 
the caldorman and presided with him in the shire-moot, and the 
archbishop Avas never valued, in the eye of the law, at less than 
an atheling, or member of the king’s family. Whilst all laymen, 
even of the highest rank, were bound to find a number of com- 
purgators in addition to their own oath, in order to clear them- 
selves from a charge, the simple oath of a priest was accepted as 
sufficient. In every great council the prelates appear to have 
taken a prominent part, church and state working together in 
the closest alliance ; while for purely church matters the clergy, 
from an early period, had their own synods. 

At the head of the nation was its eleeted chief and representa- 
tive, the cyning or king. The royal power was, howcA'er, 


(p) n Athelstan 2 (Attenborough, Laws, 129 ; Select Charters, p. 71). 
{q) Vinogradoff, Growth of the Manor, p, 213. Of. also Maitland, 
Domesday Book and Beyond, pp. 69-75. 

(r) Lappenberg (England under the Anglo-Saxons, ed. Thorpe, ii. p. 322) 
suggests, as a further explanation of the high position of the Christian 
priesthood, the account given by Tacitus of the vast influenoe in secular 
aSairs possessed by the Pagan Gennan priesthood, in whom exclusively 
resided the power of life and death. ** Such a primitive influence tended, 
no doubt, greatly to facilitate the domination of the Roman papal churcli, 
and a part of thoir jurisdiction, the ordeals or so-called judgments of God, 
may have had their origin in the legal usages of the heathen priests.” 
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'limited in practice rather than in theory hy that of the wUan or 
.national council ; but with the extension of the national 
territory and the growth of the Ihegnhood, the personal dignity 
and power of royalty gradually but steadily increased. The 
king became the personal lord as well as the chief and repre- 
sentative of his people. From the time of Athelstan the kings 
began to assume imperial titles, with which the extensive 
European copnections of that sovereign had doubtless rendered 
them familiar (s). These titles were probably not mere grandi- 
loquent sounds, but were intended to proclaim the imperial 
character of the sway which the king of the English asserted 
over the inhabitants of the whole island, and his independence 
of any external potentate. In his imperial character, as overlord, 
the. king called himself rex, imperator, casere, basileus, totius 
Brfknniae or totius Albionis ; but in his regal character he is - 
still king of the people, not lord of the soil — rex Anglorum, not 
rex Angliae (<). The prerogatives and immunities of the king 
were extensive. Like every other individual, he had originally 
a wer-gild, or fixed price for his life ; but Alfred made plotting 
against the king’s life “ death-worthy.” He was entitled to 
. maintenance for himself and his retinue in public progresses ; 

•to all treasure-trove {u), wrecks, tolls, the profits of markets, 
mines, and salt works, and to the forfeited possessions of out- 
laws. A wite, or fine, was also payable to him, on every breach 
of the law, in addition to the compensation {bot) due to the 
person injured. The breach of the king's frith or peace, and the 
violation of his mund {x), or special security granted to any one, 
were severely pmiished. He alone had soken, or jurisdiction, 
over persons of the highest rank, and was charged with the duty 
of executing justice in the last resort. Lastly, he was 
commander-in-chief of the national host {fyrd). 

The consort of the king, in accordance with the high respect The qneen 
in which women were held by the Germans, s.eems to have 
occupied a very exalted position. She was styled “ the wife ” 

{ewen) and lady {hleefdi^e). The crimes of Edburga, who 


(e) Four of Athelatau’s sisters were married to foreigners. 

(() On the imperial character of the early English kings, see Falgrave, 
Eng. Commonwealth, pp. 627, cccxlii-cccxliv ; Freeman, Norm. Conq., i. 
148, and Joliffe, Const. Hist., 101-102. 

(u) Treasure trove is not traceable before the Conquest (Sir George Hill, 
Treasure Trove, 186) ; the royal right of wreck may be as old as the 
Confessor (Marsden, Select Fleas in Admiralty (Selden Soc.), ii. xxxix). 
On the position of the Anglo-Saxon crown generally, see Jolliffe, Const. 
Hist., 41-55, 106-114. 

{x) The original signification of “ mund ” is hand. It specially denoted 
the power of the bead of the family over his wife, children, and slaves, in 
which sense it may be compared with the similar use of manva in the ancient 
legal phraseology of the Romans. 
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deposition by the witan. In 755, Sigebert of Wessex was 
deposed by the witan, and Cynewulf, his kinsman, elected in 
his stead (e). Ethelred IL was in like maimer practically 
deposed in 1013, and again restored in 1014 (/). Since the 
Norman conquest, the deposing power has been three times 
exercised by the national parliament, in the cases of Edward II. 
in 1327, Richard II. in 1399, and James II. in 1688. 

(2) The witenagemot had the power of electing the king. All 
the old Teutonic kingdoms were elective ; but in every kingdom 
there was a royal family, Out of which the witan had the right 
to elect the most competent member to discharge the functions 
of king. The eldest son of the last king, if of full age and not 
manifestly incompetent, was usually chosen to succeed his 
father. But at a period when the personal character and 
military prowess of the king were of the utmost importance, 
minorities were too dangerous to be endured. Thus when 
Ethelred I. died in 871, leaving only young children, he was 
succeeded by his younger brother Alfred.*^ King Athclstan, 
again, though reputed illegitimate, was preferred in 925 to the 
younger but legitimate sons of Edward the Elder (g). In 916 
Edwy, son of Edmund, was passed by in favour of his uncle 
Edred ; and in 1042 Edward the Confessor was chosen in 
preference to the absent son of his elder brother Edmund 
Ironside. Finally, in 1066, the whole royal house was passed 
by, and Earl Harold, the most able general and statesman of 
his time, was elected king. The race of Cerdic had once before 
been passed by, when, in 1017, Cnut was chosen king ; but this 
election, though good in form, was made under duress. A 
certain preference seems to have been given to the issue born 
after the accession of the father to the throne — the porphyro- 
geniti, sons born in the purple ; and a certain preference was 
also acquired by the recommendation of the last king ; thus 
Edgar recommended his son Edward to the witan, and Edward 
the Confessor recommended Earl Harold (A). But on every 
fresh accession “ the great compact between the king and the 


(e) Chron. Angl.-Sax., onn. 755 ; Flor. Wigom., ann. 755 ; c/. Kemble, 
Saxona, ii. 219. 

(/) Flop. Wig. ann. 1013, 1014 ; Chron. Angl..Sax. 1014. The ealdormen 
of Wessex and all the thegns of the West come to Swend at Bath and sub- 
mitted to him, giving hostages. “ Putting the language of the different 
accounts together,” says Freeman (Norm. Conq., i. 396), “ there can bo 
little doubt that this was, or professed to be, a formal act of the Witan of 
Wessex, deposing Ethelred and raising Swend to the throne.” But see 
Stubbs, Const. Hist., i. 156. 

{g) Illegitimacy, however, says Kemble, “ was not considered a valid 
ground of objection among the Anglo-Saxons, if the personal qualities of 
the prince were stich as to recommend him.” — Saxo^ in Eijgland, ii. 37, n. 

(%) See Freeman, Norm. Conq., i. 118. 
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people was literally as well as symbolically renewed, and the 
technical expression for ascending the throne is being “ gecoren 
and Ahafen to cyninge,” elected and raised to be king ; where 
the dkafen refers to the old Teutonic custom of what we still at 
election times call chairing the successful candidate ; and the 
gecoren denotes the positive and foregone conclusion of a real 
election ” (i). 

(3) The ^vfenagemot had a direct share in every act of The witan 
government. In conjunction with the king, the witan enacted 
laws and levied taxes for the public service ; made alliances and goTermnent 
treaties of peace ; raised land and sea forces when occasion 
demanded ; sanctioned royal grants of bookland ; appointed 
and deposed the bishops, ealdormen of shires, and other great 
officers of church and state ; adjudged the lands of offenders and 
intestates dying without heirs to be forfeit to the king ; and 
authorised the enforcement of ecclesiastical decrees. Lastly, 
the witan acted from time to time as a supreme court of justice, 
both in civil and criminal causes (k). 

But although the powers of the witan were so extensive, the These powere 
active exercise of them varied greatly with the personal exeMia^" 
character influence of each occupant of the throne. Strong 
kings, like Alfred and Athelstan, were able, by the legitimate 
exercise of personal influence, to lead the witan in whatever 
direction they pleased, and thus to attain the practical enjoy- 
ment of supreme power. Towards the close of the pre-Norman 
period, many of the powers which had been originally shared 
by the king and the witan were in fact exercised by the king 
alone ; but in the two cardinal matters of legislation and the 
imposition of extraordinary taxation, the right of the witan to 
give counsel and consent was at all times recognised. 

The great original principle of the English judicial system Judicial 
wias thiat of trial in local courts popularly constituted, or as it 
was termed in later times, trial per pais, in the presence of the 
county as opposed to a distant and unknown tribunal. This 
was at once an evidence of freedom and the surest guarantee for 
its permanence. But before describing the different local courts 
it is necessary to notice, shortly, the jirinciple of iiledges, by 
which provision was made that every man should be either 
personally forthcoming, or have some representative bound to 
answer for him, in every case of litigation. 

A collective responsibility for producing an offender appears liankpiedgc 
originally to have lain upon the mcegth or community of the 


(i) Kemble, Saxons in England, ii. 316. Cf. infra, p. 630. 

(k) See Komble, Saxons in England, ii. 204-240 ; Liebermann, ffational 
Assembly, 59-75. 
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shire-moot was convened by the sheriff twice in a year. It was- 
attended by the caldorman, the bishop, and all other public 
officers, by all lords of lands, and by the representative reeve 
and four men and the parish priest from each township, and 
these, collectively, formed the judges of the court [q). The 
jurisdiction of the shiremoot extended to every kind of suit, 
except such as concerned a high officer of state, or a king’s 
thegn, which were reserved for the king’s immediate, cognisance. 
But the shiremoot could not be resorted to until justice had first 
been sought and denied in the court of the hundred ; and on the 
same principle no appeals could be carried to the king, unless the 
shiremoot had previously failed to do justice. The court of the 
shire, though it gradually lost much of its importance after the 
Norman conquest, especially after the institution of the justices 
itinerant, long continued to exercise an extensive civil jurisdic- 
tion in small causes, and remained the general assembly of all 
the freeholders of the shire for county purposes (r). 

Nearly all the work of judicature consisted in the declaration 
of the law applicable to each case, as distinguished from the 
finding of the facts. The law was declared by the presiding 
magistrate,s — ^the ealdorman, or sheriff, and the bishop. The 
facts (except in a certain*'clas8 of civil causes to be presently 
noticed) were decided either by compurgation or by ordeal. 

1. The accused might clear himself by his own oath streng- 
thened by the oaths of certain compurgators, usually twelve in 
number, and either his relatives or immediate neighbours, who 
testified to the trustworthiness of the person on whose behalf 
they came forward. The compurgators were in reality “ wit- 


the Bhiremoot is the folkmoot in a double sense, not merely the popular 
court of the district, but the chief coimoil of the ancient nation who 
possessed that district in independence, the witenagemot of the pro- 
heptarchic kingdom. Such a theory would imply the much greater pre- 
ponderance of popular liberties in the earlier system, for the shiremoot is a 
representative assembly, which the historical witenagemot is not ; and this 
is indeed natural, for the smaller the size of the districts and the more 
nearly equal the condition of the landowners or sharers in the common 
land, the more easy it wonld be to assemble the nation, and, so much the 
less danger of tho supreme authority falling into the bands of the king and 
the magistrates without reference to the national voice. But this can only 
be matter of conieotui-o.” — Stubbs, Const. Hist., i. 130. 

(q) But as in the hundred, so in the shire, the twelve senior thegm 
appear to have acted as a body of councillors or assessors, and declared the 
report of the shire. See ibid., p. 129 and n. 2. 

(r) There is a growing literatvun, B. H. Putnam, Statute of Laborers 
(1908), 162, *391 ; W. A. Morris, The County Court (1926) ; B. Stewart- 
Brown, County Rolls of Chester (1925) ; G. H. Fowler, Bolls From the 
Office of Sheriff (1929); articles by Jenkinson (Engl. Hist. Rev., xliii. 
21, Cambridge Hist. Journal, i. 103), Plucknett (Harvard Law Bev., xlii. 
639, xliii. 1,111). Woodbine {ibid., xliii. 1,083), and Lapsley (Law Q. B., 
li. 299). Still further material is in G. O. Sayles, King’Bi.Bench (Selden 
Soo.), iii. p. xov. 
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nesses to character ” (s). But the oaths of different men varied 
in legal value and credit according to the rank and property of 
the swearer. The oath of one thegn counterbalanced that of 
six ceorls. If the accused were subject to a hlaford, the lord 
or his gerefa might offer to swear on behalf of the vassal. But 
if the testimony of the lord were not in his favour, the aecused 
vassal was bound either to produce a triple number of com- 
purgators pr to undergo an ordeal of threefold rigour. Not 
only the accused, but the accuser also, was bound to take an 
oath {fore-oath) that he was not actuated by interested or 
vindictive motives. 

2. But compurgation was not always allowed. In certain Oidoa.1 
cases, as when a man was taken red-handed, or bearing other 
proofs of guilt, he was obliged to submit to the ordeal. The 
ordeal was also compulsory — (1) where the accused was unable 

to produce a sufficient number of compurgators ; (2) where he 
had been notoriously guilty of perjury on a previous occasion ; 

(3) where he was not a freeman — unless his hlaford swore to 
his belief in the innocence of the accused, or bought him off by 
paying the wergild. 

The ordeal, or judgment of God, was of three kinds — ^hot iron, 
hot or cold water, and the corsnaed, or accused morsel. It was 
to be undergone (except as to the cold water ordeal) in a church, 
and under the superintendence of the priests. It is very diffi- 
cult for us to understand how even the most innocent could 
have escaped condemnation under this process, except by the 
collusion of the officials ; but there is no doubt that in its origin 
the ordeal was intended as a reverent appeal to God, in the firm 
belief that He would make the truth manifest. 

3. Besides the compurgators or witnesses to character, there Legally 
! was also in civil causes a special class of witne'sses appointed by 

law for the attestation of facts in bargains and sales. In some baigaina 
' respects they are analogo'us to the public notaries of the present 
day. They are first mentioned in a law of King Athelstan 
(a.d. 924-940), which enacted that there should “ be named in ' 
every reeve’s * manung ’ (district) as many men as are known to 
be unlying, that they may be for Avitnesses in every suit ” (t). 

But the most explicit information about these legal witnesses is‘ 
contained in the Laws of Edgar (959-975) : “ This, then, is 
what I will ; that every man be under ‘ borh ’ both within the 
‘ burhs ’ and without the ‘ burhs ’ ; and let witness be appointed 
to every ‘ burh ’ and to every himdrcd. To every ‘ burh ’ let 


(s) On the impoTteince of the oath, both for status and procedure, and 
on the choice of compurgators, see Jolliffe, Constitutional History, 58. 

(t) Cone, ^xon., V Athelstan, 1. 5 ; Attenborough, Laws, 155 ; Select 
Chart. 75. 
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there be chosen xxxiii as witness. To small ‘ burhs ’ and in 
every hundred xii, unless ye desire more. And let every man, 
with their witness, buy and sell every of the chattels that he 
may buy, or sell, either in a ‘ burh ' or in a wapentake ; and let 
every of them, when he is first chosen as witness, give the oath 
that he never, neither for money, nor for love, nor for fear, will 
deny any of those things of which he was witness, nor declare 
any other thing in witness save that alone which, he saw or 
heard ; and of such sworn men let there be at every bargain 
two or three as witness ”(«). The sworn testimony of these 
legally appointed witnesses was decisive of any dispute which 
might subsequently arise. 

The principle that every injury either to person or property 
might be compensated by a money payment was common to 
all the northern nations. It was introduced into Gaul by the 
conquering Franks, and into Britain by the English invaders. 
Every man’s life had a fixed money value, called the wergild. 
In the case of a freeman, this compensation for murder was 
payable to his kindred ; in that of a slave, to his master. The 
amount of the wergild varied, according to a graduated scale, 
with the rank of the person slain. For a ceorl it was fixed at 
200 shillings ; for a lesser thegn, 600 shillings ; for a king’s 
thegn, 1,200 shillings (a;). For bodily injuries a b6t was payable, 
being highest in amount where any disfigurement ensued. In 
every case the king was entitled to a wite, or fine, for the breach 
of his peace. In the course of time capital punishments were 
introduced for offences against the state, or the king as its 
representative. Alfred declared that treason against a lord he 
dared not pardon ; and fighting in the king’s hall, and several 
other state offences were made “ death worthy.” At a later 
period the severity of the laws increased, especially as to theft, 
which was sometimes capitally punished. But neither severity 
nor lenity seems to have availed to restrain the general turbu- 
lence of the people. The laws are filled with complaints of the 
open violations of the pubUc peace. The relatives of a murdered 
man freely maintained the right to vengeance ; and “ open 
morth,” as. the private feud was termed, frequently went on 
for a long period between the two families. The law of money 

(«) Secular Ordinance, III Edgar, cap. 3, 4, 6, 0. Robertson, Laws, 
25-27 ; Stubbs, Select Charters, 84 [*' borh " = surety, “ burh ” = o 
fortified place]. 

(a;) From tho amount of his wer a thegn was sometimes called a UcelJ- 
hynde man (hynde, hund, here =.a hundred), a lesser thegn a six-hymlc 
man, and a ceorl a iioy-hyiule man. Tho six-hynde man disappears after the 
timo of Alfred, except perhaps in tho west midlands where ho may bo 
identified with the radeniht. It seems to have comprised tho landless 
gesith and also Welsh landed proprietors. See Chadwiok, Anglo-Saxon 
Institutions, 90-98. 
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'Compensation must be regarded therefore as showing rather 
what society was intended to be, than what in very many 
instances it actually was. For certain offences, the punishment 
of exile was inflicted ; and the man who fled from trial became 
an outlaw, whom any one might slay as he would a wild beast (i/). 

The laws of the English extend in an unbroken series from 
the laws of Ethelbert, the first Cliristian king of Kent (600), 
down to tbp present time. The earliest written collections arc 
simply digests of local unwritten customs which had been 
handed down by oral tradition, and put into writing to meet the 
requirements of a moi’e developed and centralised state organi- 
sation. Many of these early laws consist of amendments of 
older unwritten customs, and from our lack of knowledge of the 
customs intended to be amended, are necessarily somewhat 
obscure. Even when the laws are clear, the great bulk of them 
“ concern chiefly such questions as the practice of compurga- 
tion, ordeal, wergild, sanctity of holy places, persons or things ; 
the immvmity of estates belonging to churches, and the tables 
of penalties for crimes, in their several aspects as offences 
against the law, the family, and the individual ” j but scattered 
tlrrough the collection there occur from time to time many 
enactments of the highest interest and importance as elucida- 
tions of the early history of the constitution (a). 

Some of these laws, e.g., those of Alfred (circa 890), of Ethelred 
(978-1016), and of Cnut (1016-1035), exhibit traces of early 
attempts at codification. But the name “ code ” cannot with 
propriety be applied to them. They are unsystematic and frag- 
mentary, and such general principles as they enunciate are not 
legal definitions, but maxims drawn from religion or morality. 

Of ^11 our early kings, Alfred the Great has enjoyed the widest 
fame as a legislator. Popular legend has represented him as the 
personal author of nearly all our institutions, of many of which 
the germs existed ages before, while the existing form cannot be 
discerned till ages after him. There is no doubt that, like many 
) others of our early kings, Alfred collected and arranged the laws 
j of his predecessors ; but his real position, as a compiler of old 
rather than an originator of new legislation, is accurately set 
forth by himself in the preamble to his “ dooms ” : “I then, 
AElfred, King, these together gathered, and had many of them 
written which our fore-gangers held, those that me-liked. And 


(i/) The gradual development of capital and corporal punishments, 
forfeitures of chattels or land, and money fines — truly punitive measures 
taken by the State — ^was the result of a long struggle with this older system, 
whose principal objects were vindictive or remedial, rather than penal. 
For all this,Aee Julius Goebel, Felony and Misdemeanor (1937). 

( 2 ) These passages ore collected by Stubbs, Select Charters, pp. 66-92. 
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many of them that me-not-liked, I threw aside, with my Wise 
Men’s thought, and no other wise bade to hold them. For why, 
I durst not risk of my own much in writ to set, for why, it to 
me unknown was what of them ■would like those that after ns 
were. But that which I met, either in Ine’s days my kinsman, 
or in Offa’s the King of the Mercians, or in iEthelberht’s that 
erst of English kin baptism underwent, those that to me rightest 
seemed, those have I herein gathered, and the others passed by. 
I then, .Alfred, King of the West Saxons, to all my Wise Men 
these showed, and they then quoth that to them it seemed good 
all to hold ” (a). 

The general features of the institutions and laws of the 
English people during the five hundred years preceding the 
1 Norman conquest have now been briefly surveyed. In different 
districts and at different periods a great diversity of local 
, customs prevailed ; but amidst many varieties of detail the 
essential principles and general machinery of government 
possessed throughout the characteristics which have been 
described. It must not, however, be supposed that during this 
lengthened period the institutions of the English were at any 
time stationary. They were subject to a marked thougli 
gradual process of development, the general tendency of which 
may be described as a movement from the personal organisation 
characteristic of all ancient systems of government towards the 
territorial organisation which forms the basis of the modern 
state. At the beginning of the period, the Anglo-Saxon kings 
were the leaders of the people, not the lords of the soil, their 
jurisdiction was primarily over the persons of their subjects, 
not over the territories included within the geographical 
boundaries of their kingdom (ft). 

(а) Alfred’s Dooms. Thorpe, Anc. Laws and Institutes, i. 58, 50; 
Attenborough, Laws, 63 ; Stubbs, Seloct Chart., 70. See Maitland, Const. 
Hist., pp. 2, 3 : “ Beginning with Alfred’s we have now a continuous series 
of laws covering the whole of the tenth century and extending into tlio 
eleventh, laws from Edward the Elder, .^thelstan, Edmund, Edgar and 
Ethelred. . . . These Anglo-Saxon laws or dooms — as they call themselves 
— after having lain hid in MS. for several centuries, were dug up in the 
sixteenth century as antiquarian curiosities. Lambard published some of 
them in 1668 under the title Archaionomia. In 1840 they were published 
for the Record Commissioners -with a modem Engli^ translation under 
the title Ancient Laws end Institutes of England : they were again 
published in 1866 with a German translation by Dr. Reinhold Schmid.” 
The best edition is now that of F. Liebermann, Die Gesetze der Angel- 
sachsen, 3 vols. Halle, 1903-1916. A convenient edition with an English 
translation has recently been published by the Cambridge XJniveisity 
Press, The Laws of the Earliest English Kings, edited by F. L. Atten- 
borough, 1922, and The Laws of the Kings of England from Edmimd fo 
Henry I., edited by A. J. Robertson, 1926. 

(б) Palgrave , Eng. Commonwealth, pt. i. ch. 3. That is also ono of tlio 
prmcipal themes in the treatment of this period in Mr. Jollifite’a Constitu- 
tional History. 
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Towards the close of the prc-Norinan period, the king, though 
still “ King of the English,” had become, in addition, lord of the 
English land. Nearly two centuries were indeed to lapse before 
King John should declare himself, on his great seal, Rex Angliae 
instead oi~Rex Anglorum, but the transition from the tribal to 
the territorial system, from the kingship of the people to the 
conception of the king as feudal lord of b6th kingdom and 
people, was already far advanced towards completion (c). 

But whilst, in theory, the power of the king was rising higher 
and higher, it was j^ractically limited by the simultaneous 
advance in the power of the great nobles, who were constantly 
tending towards a position not far removed from that of the 
great feudatories of the continent. Under Edward the Martyr 
the condition of England was not unlike that of France under 
Charles the Bald. The great earls, or ealdormen of provinces ! 
were forming a separate order in the state inimical alike to the; 
supremacy of the king and the liberty of their fellow subjects. 
Cnut divided the kingdom into four great earldoms or duchies ; 
and the same policy was continued by Edward the Confessor, 
in whose reign the whole land seems to have been divided 
among five earls, three of them being Earl Godwin and his sons 
Elarold and Tostig. The power and statesmanship offWilliam 
bhe Norman prevented the threatened disintegratidn of the 
dngdom. 


PoTrer of the 
great nobles 


(c) Stubbs, Const. Hist., i. 183-185. 
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CHAPTER II 

THE NORMAN CONQUEST 

On the death of Edward the Confessor (January 5, 1066), tlic 
succession to the crown was disputed. The heir of the house 
of Cerdic, Edgar the Atheling, grand-nephew of the late king 
was not only of tender age, but, as his after-life showed, oC 
feeble character and mediocre intellect. The political exigen- 
cies of the kingdom imperatively demanded an able and 
resolute man at its head. King Edward on his death-bed had 
recommended as his successor his brother-in-law, Earl Harold. 
The earl was the most able general and statesman of the time, 
already exercising a quasi-royal authority through his own 
personal influence and the vast possessions of the Godwin 
family. He was allied to the English royal house by affinity, 
and by blood to the Danish house, which had so lately occupied 
the throne (a). The witan, who were at this time assembled in 
their ordinary mid-winter session, approving of Edw'ard's 
recommendation, elected Eafl Harold king of the English, and 
he was forthwith anointed and crowned by Aldred, Archbishop 
of York (6). 

But there was another competitor for the crown in the person 
of William, Duke of Normandy, who was cousin to Edward the 
Confessor through that king’s mother, Emma of Normandy, 
and now claimed the throne under an alleged earlier apjioint- 
ment of his late kinsman. If such appointment or promise had 
indeed been made, which seems probable (c), it was superseded 
by the last expression of King Edward’s wishes. Under any 
circumstance it could merely amount to a recommendation to 
the witan. A king of th#English had never possessed the right 
to bequeath his kingdom like a private estate. The right of 
electing a king resided in the witan alone, acting on behalf of 
the whole nation. Their choice, it is true, had hitherto, when 
freely exercised, been restricted to the members of the royal 
house ; but failing an eligible descendant of Cerdic, the choice 
of the nation was unlimited. 

William, however, professed to be asserting his legal right, 
and further alleged that Harold himself had once sworn to 


(o) Harold’s sister Edith was the wife of Edward the Confessor, and 
his mother, Gytha, was a sister of Ulf Jarl and first cousin oneo roniovoii 
of King Cnut. 

(b) Flor. Wigorn., an. 10S6. 

(c) See Freeman, Horm. Conq, (3rd ed.), ii. 302-300. 
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recognise his claim to the throne (d). Having secured the moral 
and religious support of the papal benediction, which the Roman 
see, in its anxiety to reduce the independence of the national 
English church, was most ready to bestow, and leading a large 
army of Normans and other foreigner, all inured to warfare 
and eager for booty, William landed in England to decide by 
the fate of arms between himself and the “ usurper ” Harold. 
At the decisive battle of Hastings the Normans were victorious, 
Harold, his brothers, and the flower of English thegnhood being 
left dead on the field. Although on the news of Harold’s death, 
the Londoners at once chose Edgar Atheling king, disunion and 
the lack of effective organisation prevented any successful 
resistance to the onward march of the invaders. William had 
as yet conquered but a very small portion of the kingdom, but 
such was the panic of the nation, that he was elected king by 
the witan, and crowned at Westminster on Christmas Day, 1066 , 
by the same Archbishop Aldred of York who had crowned the 
unfortimate Harold (c). In conformity with his original preten- 
sions, he assumed the title of “ King of the English,” and 
entered into the usual compact with the nation in the ancient 
coronation oath. 

William evidently began with the intention of reigning as the 
appointed heir of Edward and the lawful successor of the 
English kings. In that character he was obliged to respect the 
laws and customs of the kingdom, though in practice he acted 
in defiance of everything but his own wishes. The continuity 
of the English constitution was not broken by the Norman j 
conquest. That event ought to be regarded, not as a fresh [ 
starting-point, but as “ the great turning-point ” in the history/ 
of the English nation (/). 

The infusion of Norman blood has been considered extensive 
enough to count as one of the fom' chief elements of the present 
English nation ; but it was still only an infusion. In the course 
of little more than a century it became absorbed, as the smaller 
Celtic and larger Danish elements had been absorbed previously, 
in the predominant English nationality. The fusion was 
doubtless facilitated by the common Teutonic descent of the 
two peoples (g). The Normans were in fact Northmen, who, 
instead of coming direct from Scandinavia, had sojourned for a 
century and a half in a French home. While retaining much 


{d) The story is obscure. See Bamsay, Foundations of England, I. 496, 

n. 21. 

(e) Will. Fictav., Qesta Willelmi (ed. IMaseresl. p. 145 ; Flor. Wigorn,, 
an. 1066. 

(/) See Freeman, Norm. Conq., i. 1. 

(g) Supra, p. 2. 
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of the Norse character, they had acquired, during the interval, 
the language and civilisation of the romaniscd Gauls and Franks, 
developing in the process a brilliant nationality distinct alike 
from the nationality of their origin and of their new home. 
The conquerors, moreover, were by no means utter strangers to 
the people whom they subdued. The vicinity of so remarkable 
a nation as the Normans had early begun to produce an influence 
upon the public mind of England, and had to some extent 
prepared the way for their ultimate supremacy. “ Before the 
Conquest, English princes received their education in Normandy, 
English sees and English estates were bestowed on Normans. 
The Pi-ench of Normandy was familiarly spoken in the palace 
of Westminster. The court of Rouen seems to have been to 
the court of Edward the Confessor what the court of Versailles 
long afterwards was to the court of Charles the Second ” {h). 

The immediate changes which the conquest introduced were 
undoubtedly great, but they were practical rather than formal. 
The power of the cro^vn was vastly increased. As the govern- 
ment became more centralised, local self-government, the 
essential characteristic of our Teutonic constitution, was for a 
time depressed ; but only to arise again later on, when the 
nobles and people became united against the tyranny of the 
cro^vn. The social aspect of England was enormously changed. 
The old dynasty had been supplanted by an alien family. The 
old aristocracy was superseded by a new nobility. The old 
offices received new names — ^the ealdorman, or earl, became the 
comes, the sheriff the vice-comes ; and with the new names and 
alien officials, the old laws, though retained and even promul- 
gated anew, must have been considerably modified in practical 
administration. 

The most important result of the conquest, in its constitu- 
tional aspect, was the assimilation of all the institutions of the 
country, from the highest to the lowest, to the feudal tyjje (i). 
This was a consequence of the immense confiscations of landed 
estates which, occurring not all at once, but from time to time, 
ultimately placed King William in the position of supreme 
landowner, and established the feudal system in England. 

The steps by which this great change was brought about, and 
the nature of the system of tenure thus established, demand 
some consideration. 


(A) Macaulay, Hist. Qngl., i. 10. 

{i) For feudalism generally, see the brilliant survey by Marc Blooli, Lo 
R^giino F^odal (2 vols,, 1939), On the subject of feudalism inSnglandsee 
Pollock and Maitland, Hist, of Eng. Law, i. book ii. eh. 1 ; Maitland, 
Const. Hist., pp. 23-24, and_141-164 ; Round, Feudal England, pp. 225 
aeq., and especially F. M. Stenton, The First Century of EngnaVi Feudalism 
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At first the Conqueror (fc), with an appearanee of strict 
l^aJity, appropriated merely the extensive royal domains now 
finally changed into terra regis — and the large forfeited estates 
of the Godwin family and all of those who had, or were suspected 
of having, taken up arms against him. Reserving to himself as 
the demesne of the crown more than a thousand manors scat- 
'' tered over various counties, he divided the rest among his 
' companions in arms. Although William affected to regard all 
Englishmen *as more or less tainted with treason and liable to 
forfeiture of their estates, inasmuch as they had either fought 
against him or failed to range themselves on his side, yet the 
buUc of the landowners were at first suffered to retain their 
possessions. But there is reason to believe that this was 
subject to the condition of accepting a regrant from the Con- 
queror ; the more important personages, in return for their 
adhesion, receiving back their estates as a free gift, the smaller 
owners on payment of a money consideration (1). By this 
; means William procured a peaceable acknowledgment of his 
title over extensive districts into which his arms had not yet 
penetrated. 

During the Conqueror’s first absence from England a reaction 
set in after the panic ; and the oppression and insolence of 
the Normans, Odo of Bayeux and William FitzOsbern, who had 
been left in charge of the kingdom, excited the natives to rebel. 
One rising was no sooner suppressed than others broke out in 
different parts of the kingdom, and the first four years of his 
reign were occupied by William in acquiring the actual 
sovereignty of his new dominions. Each insurrection, as it 
occurred, was followed by a confiscation of the estates of those 
who in the eye of the law were rebels, however patriotic and 
morally justifiable may have bpen the motives by which they 
were actuated. Thus, by a gradual process and with an out- 
ward show of legality, nearly all the lands of the kingdom came 
^ into the hands of the king, and were by him graced out to his 
i Norman nobles, to be held by the feudal tenure, to which they 
* were alone accustomed in their own country. The maxim of 
later times, “ Tout fuit in luy et vient de luy al commence- 
ment ” (m), seems to have been something more than a fiction. 

(k) It is perhaps soaroely necessary to remark that the term “ Conqueror " 
did not in the language of the time of which we are treating imply subju- 
gation, but signified merely one who “ had sought and obtained his right.” 
In reality, however, the modem meaning of the term more accurately des- 
cribes William’s practical position, which was, as he himself once expressed 
it, “ king by the edge of the sword.” 

(l) The contemporary Peterborough chronicler speaks of all who did 
homage to William at or soon after his coronation as buying their land. 
Select Chart., 94^-96. 

(ml Vear book 24 Edw. III. f. 65, no. 70 (1360). 
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At the time of the domesday survey there still remained some 
few exceptions to the general feudal tenure, but before the 
accession of Henry 1. all tenures seem to have become uniformly 
feudal (n). 

At the period of the Norman conquest, feudalism in both 
tenure and government was fully established in France, the 
country of its historic development, and in most of the conti- 
nental countries of Europe (o). It had grown ijp gradually, 
deriving its elements partly from a Roman, partly from a 
Teutonic source. Indirectly and in part, it may be traced to 
the Roman system of usufructuary ownership and to the prac- 
tice, under the Empire, of granting out frontier lands to the 
limitanei milUes, to be held by military service ; but its direct 
and principal sources wei® (1) the system of beneficiary grants 
which grew up under the Frank kings and emperors, working 
in combination with (2) the practice of personal commendation 
or vassalage, which seems to have superseded and absorbed the 
primitive and, in many respects, analogous German camiiatus. 

On the continent, feudalism had become much more than 
a mere system of tenure. It was inseparably bound up with 
the_.system of government and the legal and social relations of 
tiiie people. To the possession of a fief was united the right of 
local judicature. Originally tenable for life only, fiefs soon 
came to be hereditary (p). The practice of “ sub-infeudation ” 
naturally followed. The great feudatory who had received 
large grants of land from his sovereign retained a certain portion 
for his own demesne and then parcelled out the remainder 
amongst his own dependants, to be held by services similar to 
those which he himself owned. The provincial governors, who 
held the largest beneficiary estates, found themselves strong 
enough to establish a number of provincial principalities — 
imperia in imperio — in which, while admitting a nominal 
dependence on the sovereign, they claimed and exercised a 
practically independent military and civil jurisdiction. It was 
of the essence of a fief that its tenant owed fealty to his imme- 
diate lord rather than to the state or the sovereign. The king 
might be the immediate lord ; but in this case obedience was 
due to him, not so much in his political capacity as sovereign. 


(») Stubbs, Select Chas:t., Introductory Sketch, 14-16. 

(o) For recent views on the origins of feudalism see the chapter by Sir 
Paul Viimgr^ff in Camb. Med. Hiet., ii. oh. xx and Marc Bloch, Lo 
^gune Ffodal (1939). For a survey of recent controversies, see H 4 
Croime, Origins of Feudalism, History, xxiv. 251-9 (1939), and F L 

Vassalage, Cambridge Historical Journal,' vi’. 
146-176 (1939) ; C. E. Odegaard, Vassi and Fideles (1946). 

(p) Conrad 11. seems to have been the first to declare lie fiefs of sub- 

t^ts hereditary by his edict of 1037. See Mon. Germ, Hist., Const, i. 
89 and Camb. Med. lii. 206. * 
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M in his feudal capacity as lord. Thus during the height of the 
-feudal system in France, the tenants of the immediate vassals 
of the crown never hesitated to follow their lord’s standard 
against the king (q). 

The general conversion of allodial into feudal tenure was also Cbmmenda 
due, in a great degree, to the voluntary action of the smaller 
free proprietors, who, in an age of lawlessness and rapine, were 
glad to.subnfit their persons and estates, by way of commenda- 
5 tion, to some powerful neighbouring lord (r). Not only the Feudal tenon 
■ possessions of laymen, but those of the church, became subject 
to the all-pervading feudal influence — ^the bishops and abbots, 

' equally with the feudal nobles amidst whom they lived, swearing 
fealty for their lands to the king or other superior, and exercising 
feudal jurisdiction and authority over their own vassals. 

In England an indigenous growth of feudalism had been going 
on, but its development had been slower and more purely England 
Teutonic than on the continent, where the legal principles and 
jjractices of Imperial Rome exercised an accelerating influence. 

As a system, feudalism cannot be said to have been established 
in England prior to the conquest, but all its elements had long 
existed, both separately and sometimes in combination (s), 

I The two chief elements of feudalism are : (1) The personal ita chief 
relation of lord and vassal founded on contract, and binding the 
parties to mutual fidelity, the one owing protection, the other 
service. (2) The holding of the usufruct (domimum viilff) of 
land on the condition of rendering military service, the ultimate 
property {dominium directum) remaining in the lord, the . 
grantor {t). Combined, these two elements constitute 
feudalism ; apart, neither is sufficient. In the personal relation 
which existed between the Teutonic princeps and his comites, 
between the English hlaford and thegn, we have the first element 
of feudalism in its integrity. We have seen how universal the 
practice of commendation became, in so much that the lordless 
man was soon looked upon as an anomaly in the state and 


(g) Such no doubt was their natural tendency. Whether “ ideal ” 
feudalism enjoined or reproved such conduct is open to arg^umont ; t). 
Adams, Origin of tho English Constitution, 187, 190. 

(r) The practice of commendation had originally no connection with 
land, but created a merely personal tic of mutual protection and fidelity, 
similar to the Roman cUentela. 

{s) For a summary of recent work on this difficult and contentious 
subject, see Douglas, The Norman Conquest and English Feudalism, 
Economic History Review, ix. 128. 

(t) These two phrases were used when continental lawyers tried to 
express in terms of Roman law the situation which feudalism hod finally 
brought about. Our own common law did not uso the expressions, because 
there was no need to reconcile feudalism with the Roman idea of dominium ; 
Pollock and Maitland, Hist. Engl. Law, ii. fi ; Declareuil, Hist, droit 
frangais, 272 ff. 
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treated as an outlaw (u). One of the most natural modes in 
which the hlaford would reward his followers would be by a 
grant of land, subject to the condition of service, even military 
i service of a sort. By the beginning of the eleventh century the 
king seems to have assumed the right of disposing of land to his 
followers as a reward for past, a retainer for future, services. 
Moreover, by means of sub-infeudation and commendation, a 
very large part of the land of England had come tb be held by 
dependent tenure, in contradistinction from allodial ownership, 
which remained the privilege of the few (x). But up to this 
stage feudality had affected ‘ only the tenure of land. The 
policy initiated by Cnut, and continued under Edward the 
Confessor, of dividing the country among a few great earls, 
who in some cases succeeded in transmitting their jurisdictions 
to their children, carried the feudal tendency a step farther ; 
and but for the Norman conquest would probably have resulted 
in the development of a feudalism very similar to that whicli 
existed on the continent. 

Both in the kingdom of France and in his duchy of Normandy, 
William had been familiar with the evils of feudalism, as there 
established. His recollection of contests with his own barons 
was too keen and too recent not to induce him to prevent, if 
possible, a recurrence of the struggle in his newly-acquired 
kingdom. From the very first he took measures to check the 
natural development of feudalism in England ; and although by 
gradually substituting the Frankish system of land tenure for 
the complicated system which had grown up in England, he 
may be said to have established the feudal system, it was as a 
system of tenure only, not of government organisation. He 
was determined to reign as the king of the nation, not merely 
' as feudal lord. While, therefore, availing himself of all the 
advantages of the feudal system, he broke into its most dan- 
gerous tendency, the exclusive dependence of a vassal upon his 
lord, by requiring, in accordance with the old English practice, 
that all landowners, mesne tenants, as well as tenants-in-chief, 
should take the oath of fealty to the king. This was formally 
decreed at the celebrated gemot held on Salisbury Plain, on 
August 1, 1086, at which the witan and all the landowners of 
substance in England, whose vassals soever they were, “ became 


(u) Supra, p. 18. 

{x^ The “ dependent,” remarks Stubbs, “ might bo connected with the 
king (1) by service, (2) by comitatus, (3) by commendation, (4) by reception 
of land as a benefice. Frank feudalism grew out of the two lattOT, the Eng- 
lish nobility ofservice from the first two. . . . The feudalism that followed 
the Conquest was Frank and territorial, that which preceded it grew from 
personal and legal, not from territorial influences.” Const. Hist., i. 170 n. 
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'his men and swore oaths of fealty to him that they would be 
faithful to him against all other men ” (y). 

This national act of homage and allegiance to the king Domosda 
followed immediately upon the compilation of the domesday 
survey, which had been decreed in the memorable mid-winter 
gemot of Gloucester, 1085-1086. The recently attempted 
invasion from Denmark seems to have impressed the king with 
the desirability of an accurate knowledge of his fiscal resources. 

The survey ’was completed in the remarkably short space of a 
single year. In each shire the commissioners made their 
enquiries by the oaths of the sheriffs, the barons and their 
Norman retainers, the parish priests, the reeves and six ceorls 
of each township. The result of their labours was a minute 
description of all the lands of the kingdom, with the exception 
of the four northern counties of Northumberland. Cumberland, 
Westmoreland, and Durham and part of what is now Lancashire. 

It enumerates the tenants-in-chief, under-tenants, freeholders, 
villeins, and serfs, describes the nature and obligations of the 
tenures, the value in the time of King Edward, at the conquest, 
and at the date of the survey, and, which gives the key to the 
whole enquiry, informs the king whether any advance in the 
valuation could be made (z). 

In addition to his exactions of homage from his sub-tenants, Chcoita to 
William took other effective measures to keep the great feuda- j^Jaatorii 


(y) for the oath in JH Edmund 1 (drc. A.n. 943) eee A. J. Bobertson, 
The Laws from Edmund to Henry I, 13, 208, and Stubbs, Select Chart., 
77 ; for the oath to William, see 'Wl. art., 2and'Wl. art. retr. 2 in Bobertson, 
230, 246, and Stubbs, Select Charters, 98 ; Ang.-Sax. Chron., a. a. 1086 %bid. 
p. 96. Davis, England under the Bormans and Angevins, p. 37 and 
Adams, Origin of the English Constitution, 186—7 consider that the import- 
ance of tho oath of Salisbury has been exaggerated. Becent work suggests 
that the oath of Salisbury had real significance. It was not “ anti-feudal ” ; 
but “ the point that needs to be insisted upon is that feudal organisation 
in England did in practice from the start display different characteristics 
from those prevailing elsewhere.” — D. C. Douglas, Eeudal Documents 
(1932), o. note 1 ; of. F. M. Stenton, First Century of English Feudalism, 
111-113, and H, A. Cronne in History, xix. 248. For an extreme feudal 
interpi'etation of this assembly, see J. H. Bound, Peerage and Pedigree, 
i. 336. Henry I. also exacted an oath at Salisbury ; infra, p. 143. 

(z) The returns were transmitted to Winchester, digested, and recorded 
in two volumes which have descended to posterity under the name of 
Domesday Book. The author of the Dialogus de Scaccario gives the more 
probable explanation, ” Hie liber ab indigenis Domeadei nuncupatur, id 
est, Diea Jv/aidi, per metaphoram,” I. xvi. 3. It was “ the book by which 
all men would be judged ’’ (Bew English Dictionary) and “ is the Register 
from which judgment was to be given upon the value, tenure, and serinces 
of lands therein described ” (cf. Ellis, General Introduction), It i.s certain, 
that the name was applied to several similar records, as we have notices 
of the Domesday of St. Paul’s, the Domesday of Chester, the Domesday of 
York, &c. From this authentic record our most certain information is 
obtained os to old English law, as it appears in the local customs referred 
to ; tho character of the municipal government and “ consuetudines ” of 
the towns ; the financial system of the shires whilst still under the adminis- 
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tork-s in check. The lordships which lie bestowed upon liis 
jjriiicjpal barons wm scattered over the kingdom, so that in 
no one tlistricl should the territories of one man be great enough 
to tempt him to rcbeHion(a). William abolished the great 
earldoms which had threatened the integrity of the kingdom 
under Kdward, and. reverting to the earlier English practice, 
restrictod Uie jurisdiction of tiie earl to a single shire. The 
government of the shire — ^judicial, military, and, financial— 
was, moreover, practically executed by the sheriff, who was 
directly resiwnsible to the king. An apparent exception to the 
general policy pursued by the Conqueror occurs in the creation 
of the three Palatine counties of Chester, Durham, and Kent. 
The extraordinary powens thus conferred were, however, 
requisite for the defence of the kingdom against attacks from 
Wales, Scotland, and the continent rcspcjctively, and two of the 
jiersons entrusted with them whre ecclesiastics, who could not 
become tlic founders of families. A further check to the power 
of the liaronage resulted from the maintenance in full vigour 
of the jiopiilar courts of the shire and the hundred, by which 
the private manorial jurisdictions of the nobles were restrained, 
as fur as possible, within narrow limits. 

The political and social influence of the system of feudal 
tenure gracinally established in England under the Conqueror 
lias heen so vast and so enduring, that it is desirable to take a 
gluiiee at its outline, in order to gain a right understanding of 
the develo[)m<*ut of our constitution and laws. 

Prior to the conquest all lands had been subject to the trimoda 


tralion of tho oarla j and tha general political and sooial condition of 
Itngland towardu tho end of William’s reign. George III. caused this 
eomploto national register to be printed in two folio vols. in 1783 ; to these 
einno four (.upplemontory registers and indices in two additional vols. of 
( ho Ropord f 'ommissioti in 1816. Sir Henry Ellis, the editor of the last two 
”7'’*” "brilliant introduction which was published separately m 

18 J.I. Laior still, Domesday Book was reproduced in facsimile. The best 

nimlysos of the contents of Boraesday Book aro Maitland’s Domesday Book 
mid Bpj iukI and J. H. Round, Feudal England. An excellent short intro- 

roseorch and select bibliography, is 
^ Domesday Survey, History, xxi. 249 (1936). 
nil “'°''*l"bly a matter of great technicality. 

hn‘rL« Tn”*™ *^“1 *be vast possession of the king’s 

^ ' ll‘*bop of Bayeux, and Robert, Count of Mortain. wore 

Eustace, Count 

ol bo ilo^e, heU Eefs m tweh-o counties. Hugh (Lupus) of Avranohes 
held kinds m twenty-one counties, exclusive of those ill hif pSe 
lorkloiu <3. Chester, t/. the Index of Tenants in Ellis’ Introduction Tho 

^ ^ promoted the assimilation of the 
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necessitas (b). This obligation still continued. But after the 
feudal system of tenure had been fully established, all lands 
were held subject to certain additional obligations, which were 
due either to the king (not as sovereign, but as feudal lord) from 
the original grantees called tenants-in-chief {tenentes in capite), 
or to the tenants-in-chief themselves from their under- 
tenants (c), or to mesne tenants from their own xmder-tenants. 

Of these obligations the most important was that of knight’s Knight’s 
service. This was the tenure by which the king granted out i 
fiefs to his followers, who in turn provided him with a certain 
number of knights properly armed and aceoutred to serve in 
the army for forty days in the year at their own expense 
{servitium dehitum) (d). The lands of the bishops and dignified 
ecclesiastics, and of religious foundations, were also generally 
held by this tenure. Sometimes, however, religious bodies and 
ecclesiastics in right of their churches held land by a tenure 
known as frankalinoign, or free alms ; they rendered no earthly 
service to the lord, but an indefinite spiritual service, prayers 
for the soul of the donor. 

On the grant of a fief, the tenant was publicly invested with investitiire 
the land by a symbolical or actual delivery, termed livery of 
seisin (e). He then did homage, so called from the words used Homage 
in the ceremony : “ Je deveigne votre homme.” Humbly 
kneeling before his lord, with sword ungirt and head uncovered, 
he placed his hands between those of his lord, and pronounced 
the words : “ I become your man from this day forward, of 
life and limb, and of earthly worship ; and unto you shall be 


(6) The erroneous form “ trinoda ” was due to Selden ; the true form 
was established by G. J. Turner in the Encyclopssdia Britannica (1911) 
zxvii. 287 and by W. H. Stevenson, English Historical Review, xxix. 689. 
The triple burden was service in the fyrd, repair of bridges, and repair of 
fortresses, and the crown insisted that no one was exempt (in fact, only 
one genuine exemption is known). The services are usually named 
expressly ; the words trimoda necessitas occur but once, and that in a 
suspicious charter. 

(c) The tenants-in-chief, including the ecclesiastical corporations, enume- 
rated in Domesdsiy, amounted to about fifteen hundred. Ihe under-tenants 
were about eight thousand in number, and largely consisted of the ousted 
Engli^ owners, who had been reduced from the degree of thegn to the con- 
dition of simple freeholders or franklins, holding under a Horman lord. 

(d) See Round, Eeudal England, The Introduction of Einight’s Service 
into England, pp. 225 seq. William I. arbitrarily fixed the obligation of 
each tenant-in-chief (c/. Dom Pavid Knowles, Monastic Order, 610). 
The servitium debilum was not determined in exact proportion to the value 
or extent of the land granted, and “ was fixed in relation to the eonstabularia 
of ten knights, the unit of the feudal host ” ; hence the number of Imights 
required from a tenant-in-chief was nearly always a multiple of ten or 
five. A summary of Round’s theory will be found in Petit-Dutaillis, 
Studies and Notes Supplementary to Stubbs’ Constitutional History, 
English Society during the Feudal Period, I. pp. 62 seq. 

(e) Pollock and Maitland, Hist, of Eng. Law, ii, 83-89. 
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true and faithful, and bear to you faith for the tenements I claim 
to hold of you ” (/). The lord then kissed his vassal on the 
cheek and received the oath of fealty. In the case of a sub- 
tenant (vavassor), his oath of fealty was guarded by a reserva- 
tion of the faith due to his sovereign lord the king. 

In addition to service in war-time, the tenants-in-chief were 
also boimd to attend the king’s court at the three great festivals 
of the year ; and on the same principle every mesne lord having 
two or more freehold tenants had a right to cfompel their 
attendance (termed suit of eourt, from suivre, to follow) at the 
court-baron of the manor (g). 

Tenure by knight-service was also subject to several other 
ineidents of a burdensome charaeter, the unfair and oppressive 
exactions of which by the Norman and earlier Angevin kings 
supplied one of the chief incentives to the barons who wrested 
the Great Charter from King John. These incidental burdens 
were : — 

(1) The tenant was at first expected, and afterwards obliged 
to render to his immediate lord certain contributions termed 
aids when the lord found himself in an emergency — ^thus a lord 
might demand aid in paying his debts, paying his relief to his 
own lord, stocking his land, eic. These, which were to be 
reasonable in amount, were finally limited to three sficcial 
occasions — ^to ransom the lord’s person from captivity ; to 
make his eldest son a knight ; and to meet the expense of 
marrying his eldest daughter (h). The Stat. of Westminster I. 
(1275) fixed the reasonable aid of under-tenants to their lords 
at 20s. for every knight’s fee, and for every £20 value of land 
in socage (e). 

■(2) On the death of the tenant, his fief descended to his heir, 
sons being preferred to daughters, and the elder to the younger 
son. But before taking up his ancestor’s estate, the heir, if of 
age, had to pay a fine called a relief, which closely resembled and 
was apparently a feudalised form of the ancient English 
heriot (fc). By demanding arbitrary and exorbitant reliefs the 
Norman kings, William Rufus especially, often obliged the heir 
in effect to purchase or redeem his lands. This abuse was 
specially provided against in the charter of Henry I., in which 


(/) Ijttloton (temp. Edw. IV.), lib. ii. o. i. s. 86. Of. Olanvill (temp. 
Hen. n.), lib. ix. o. 1 ; Pollock and Maitland, i. 296-307. 

(sr) For “ manorial jurisdiction,” see Maitland, Select Pleas in Manorial 
and other Seignorial Courts, and Tho Court Baron (both published by 
Selden Society). Of. also Holdsworth, History of English law, i. 181-187. 

(h) Glanvill, lib. ix. c. 8 ; Magna Carta, c. 12 (infra, oh. iv.). 

(i) 3 Edw. I. 0 . 36 ; Select Chort., 442. Tho aids of tenants-in-ohief to 
the king were fixed at the samo figures in 1352 (23 Edw. III. stat. 6 c. 1 1). 

(Ic) Stubbs, Const. Hist., ii. 284; Pollock and Maitland, i. 3i2'ff.' 
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the king promised to exact, and required his tenants to exact 
from their under-tenants, only just and legal reliefs ( 1 ). 
Glanvill, in the reign of Henry IL, tells us that the reasonable 
relief for a knight’s fee was 100s., and for socage, one year’s 
rent, but that the sum due for a barony v&riedjuscta voluntatem 
et misericordiam domini regis. The amount was not finally 
fixed till Magna Carta defined the antiquum releviuvi as £100 
for a barony, 100s. for a knight’s fee (m). 

Tenants-in-chief were subject to a kind of additional relief, 
termed primer seisin, which consisted in the right of the king, 
on the death of one of his tenants leaving an heir of full age, to 
receive one year’s profits of the inherited land {n). 

(3) If the heir were under age, the lord was entitled, under Watdahip 
the name of wardship, to the custody of his body and lands 
without any account of the profits. At the age of twenty-one 

in males, and fourteen in females, the wards were entitled to 
ousterlemain or “ sue out their livery ” — that is, to require 
delivery of their lands out of their guardians’ hands, on payment 
of half a year’s profits in lieu of all reliefs and primer seisins (o), 

(4) The lord also possessed the right of disposing of his female Marriage 
wards in marriage. The rejection by the ward of a suitable 
match incurred the forfeiture of a sum of money equal to the 
value of the marriage — that is, as much as the suitor was willing 

to pay down to the lord as the price of the alliance. If the ward 
presumed to marry without the lord’s consent, she forfeited 
double the market value of the marriage. This right, which 
applied not only to female wards, but to daughters who were 
the presumptive heirs of living vassals, was originally intended 
as a security against the lord being obliged to receive the 
homage of a hostile or otherwise objectional tenant (p) ; but 
it was afterwards, without any feudal justification, extended to 


(1) Select Chart., 118. 

(ot) Infra, oh. iv. Glanvill, lib. ix. c. 4 ; ibid. 193. 

(n) Coke upon Littleton, sect. 103, p. 77 a. It was by analogy to the 
feudal incident of primer seisin, that the popes — who, in carrying out 
Hildebrand's ideas, claimed to bo feudal lords of the lands of the Church — 
subsequently exacted hum every benedeed clergyman in England the first- 
fruits of his benefice. 

(o) The rights of wardship and marriage, the most oppressive of feudal 
exactions, were greatly abused by 'William Rufiis. Though Henry I., in 
his coronation charter promised redress, he did not keep his promises. 
The feudal lawyers justified the right of wardship on the ground : os to 
land, that the infant heir being incapable of rendering the military service, 
ought not to hold the fief ; as to the person of the heir, that it was the 
interest of the lord to educate him properly for military service. Cf. 
Fortescue, De Laudibus Log. Angl., o. xliv. A Norman contemporary of 
Glanvill argued seriously that an infant heir is less likely to be murdered 
by his lord than by his reflotives ; Pollock and Maitland, i. 326. Cf, R. 
G^nestal, La Tutelle (1930) for tho oonlliot of feudalism and the family. 

(p) Glanvill, lib. vii. c. 13. 
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male wards, and used as a lucrative source of extortion both by 
the crown and mesne lords (q). 

ICO on (5) The right of devising land by will ceased (with a few local 

snation exceptions) at the conquest, and for some time afterwards the 
freedom of alienation inter vivos, as in Anglo-Saxon times, seems 
to have been limited by certain restrictions in favour of the heir. 
Indirectly, however, alienation of portions of fiefs was effected 
through the medium of sub-infeudation, a process which by the 
time of Henry II. had been most extensively applied throughout 
the country.’ By this time also the ancestor appears to have 
acquired a limited right to defeat the expectation of his heir (r). 
Subsequently, by the statute of Quia Emptores (18 Edw. I. c. 1), 
1290 {s), sub-infeudation was forbidden, and every freeman was 
allowed to alienate his land at pleasure (except by will), to be 
held not of the alienator, but of the lord of whom the alienator 
had immediately held. All tenants-in-chief, however, still 
rcquh’cd a licence frpm the king before they could alienate, 
for which a fine was of course demanded. By a statute of 
Edward III. (i) the necessity for a licence was done away with, 
and tenants-in-chief were allowed to alienate at will, on payment 
of a reasonable fine to the king. 

iichMt and (6) Lastly, there was the valuable right of escheat, by which, 
orfeitnro determination of the tenant’s estate — either on failure 

of legal heirs {propter defectum sanguinis), or on conviction of 
the actual tenant of felony or treason {propter delictum tenentis) 
— ^thc fief reverted to the lord by whom or by whose ancestors 
it had been originally granted. Independently of escheat, the 
lands of a convicted felon were also liable to forfeiture to the 
crpwn (which intercepted the escheat to the mesne lord) — in the 
case of treason, for ever ; in other felonies for a year and a 
day (u). 

penureby Besides the tenure by knight’s service properly so-called, 

oqeanty there was a species of tenancy by serjeanty, whereby the tenant 
was bound, instead of serving the king generally in his wars, 
to do some special service in his own proper person, as to carry 
the king’s banner or lanec, or to be his champion, butler, or 
other officer at his coronation (a;). The great officers of the 

(ff) Stat. of Merton, 20 Men. 111. c. 6. Crlanvill (temp. TTan II.) esxpressly 
limits the lord’s right of marriage to female wards. Bracton (temp. Hen. 
in.) extends it to both, “ sive sit masculus, sive foomina.” By the Statute 
of Merton the lord’s right of selling the ward in marriage, or else receiving 
the value of it, is expressly declared. 

(t) Glonvill, lib. vii. o. i; Pollock and Maitland, i. 329 ff.; i/?/ra,Pp. 101 . 
(s) Select Chart. 437 acq. ; Pollock and Maitland, i. 337 (for a different 
view, see Plucknett, Concise History of the Common Law /3rd edn 1 4831 
(/) 1 Edw. in. c. 12. ' '' 

(«) See Magna Carta, c. 32, infra, ch. iv. 

(a*) Coke upon Littleton, i. sect. 253. A man might also hold by serjeanty 
of a mesne tenant, see Pollock and Maitland, i. 286. On the whole subject 
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household, the steward, marshal, constable and chamberlain, 
held their lands by serjeanty. Grants of land were also made 
by the king to his inferior followers and personal attendants, 
to be held by meaner services. Among the tenants-in-chief 
mentioned in Domesday occur the names of the king’s foresters, 
huntsmen, falconers, farriers, cooks, and similar ofEicers. In 
later times a distinction was made between what was called 
“ grand ” and what was called “ petty ” serjeanty. The 
latter came to be restricted to tenure by the service of rendering, 
yearly some implement of war to the king (y). It-was, in fact, 
merely a dignified species of the tenure in socage, which has 
next to be noticed. 

Tenure in free socage (z) (which still subsists under the modem Tenure in 
denomination of freehold, denotes, in its most general and ***““*8® 
extensive signification, a tenure by any certain and determinate 
but non-military service, as to pay a fixed money rent, or to 
plough the lord’s land for a fixed number of days in the year. 

In this sense it is constantly opposed, by our aneient legal 
writers, to tenure by knight-service, where the service, though 
esteemed more honourable, was more orctous (a). Not being 
held by military service, socage tenure lacked one of the essential 
elements of a fief, but the spirit of feudalism was all-embracing 
and affected every tenure and every institution. Thus we find 
that tenure in socage, like that by knight-service, was created 
by words of pure donation accompanied by lively of seisin, and 
was liable to the obligation of fealty invariably, sometimes of 
homage ; and was in like manner subject, but in a modified 
form, to many of the incidents of tenure by knight-service. 

Though considered less honourable than the latter, socage was 
practically much more beneficial, especially in its freedom from 
the grievous burdens of scutage, feudal wardship and 
marriage (&). 


see Kovmd, the King’s Serjeants and OIHcers of State with their Coronation 
Services (1911). 

(>/) Coke upon Littleton, ss. 159, IGO. “ Per servitium reddendi nobis 
cultellos vel sagittas, vel hujusmodi.” Magna Carta, c. 37, infra, ch. iv. 

(z) For the derivation of the word, see Pollock and Maitland, i. 
294. 

(а) Bracton, lib. 2, c. 16, s. 9 ; Fleta, hb. 3, c. 14, s. 9. See Pollock and 
Maitland, i. 294. 

(б) The wardship and marriage of on infant tenant of a socage estate (up 
to the age of fourteen, when wardship ceased) devolved upon his nearest 
relation not being one to whom the inheritance could descend. Conversely 
to the rule in knight-service, the guardian in socage was strictly accountable 
for the rents and profits ; and if he allowed his ward to marry under the 
age of fourteen, he was bound to account to the ward for the value of the 
marriage, even though nothing had been received for it, unless he had 
married him to advantage. See Stephen, Commentaries, 19th ed. [ed. 
Cheshire], ii. 13. 
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Socage tenure comprised also two other particular species, 
burgage and gavelkind. 

Tenure in burgage was a kind of town socage (c). It applied 
to tenements in any ancient borough, held by the burgesses, 
of the king or otlier lord, by fixed rents or services (d). At the 
conquest the cities and boroughs were retained by the king as 
part of the demesne of the crown, but a large number were 
subsequently granted out to his barons. This tenpre is subject 
to’ a variety of local customs, the most remarkable of which is 
that of borough-English, by which the burgage tenement 
descends to the youngest instead of the eldest son (e). 

Gavelkind (f) was almost confined to the county of Kent, 
whose inhabitants are said to have secured this and other 
privileges by special favour of the Conqueror (g). The lands 
are held by suit of court and fealty, a service in its nature 
certain (h). The tenant in gavelkind retained many rights and 
customs which in other parts of the country were submerged 
by the common law ; his lands were devisable by will ; in case 
of intestacy, they descended to all his sons equally ; they were 
not liable to escheat for felony, the maxim being “ the father 
to the bough, the son to the plough ” ; and they could be 
alienated by the tenant at the age of fifteen. 

Below free socage was the tenure in vUleinage, by which the 
agricultural labourers, both free and servile, held the land which 
was to them in lieu of money wages. The terms of the tenancy 
varied with the local customs of different manors, but it was 
always more or less precarious. Bracton, writing under 
Henry III., describes two kinds of tenure in villeinage, pure and 
privileged. Pure villeinage, he tells us, was the tenure by which 
the demesne of mesne lords was held by tenants who, whether 


(c) Stubbs,!. 445 and note. See Pollock and Maitland, 1. p. 296, for the 

peculiarities of burgage tenure. ^ 

(d) Coke upon Litt., ss. 162, 163 ; M. de W. Hemmeon, Burgage Tenure 
in Medieval England (1914). 

(e) Littleton, s. 165 ; Third Beal Property Keport, p. 8; Mary Bateson, 
Borough Customs (2 vols. Selden Society) is a valuable corpus of 
material. 

(/) Gavelkind, A.-S. gafolcund = “ rent-yielding ” land, gafol = “ rent ” 
or “ customarie paiment of woorkes.” Lambarde, Perambulation of Kent 
[ed. 1826], p. 477 ; Account Book of a Kentish Estate, ed. E. C. Lodge 
(British Academy, 1927), pp. xvi,, xvii. ; N. Neilson, Custom and the 
Common Law in Kent, Harvard Law Keview, xxzviii. 482. 

is) But see Pollock and Maitland, i. p. 187, “ a legend grew up telling 
how the men of Kent had made special terms with the Conqueror — ^but 
probably we shall do well in looking for the explanation of what has to bo 
explained to the time which lies on this side of the Conquest (cf. ibid. ii. 
271—2^ Holdswortb, Hist, of Eng. Law, iii. 260—3 gives the most 
plausible of the modern conjectures on this important but difficult 
problem. 

(ft) Wright, Tenures, 210. 
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free or unfree, were bound to do whatever work was set them, 
and who “ knew not in the evening what was to be done in the 
morning.” They were oecupiers of the land at the lord’s will. 
Privileged villeinage, or villein socage, was the tenure by which 
tenants of the king’s demesnes held their land on condition of 
performing base services, but certain, and who could not be 
removed from the land as long as they were willing and able to 
perform the •service due. It was this kind of “privileged 
villeins,” or “ villein socmen,” who were properly termed 
“ glebae ascriptitii ” (i). 

Whilst availing himself of every advantage which his position 
as feudal lord paramount gave him over his baronage, William 
was careful to maintain his rights, and, as a rule, endeavoured 
to' perform his duties as king of the English, preferring “ the 
forms of ancient royalty to the more ostentatious position of a 
feudal conqueror ” (A). 

He held his court on the three great festivals of the year at 
Winchester, Westminster and Gloucester at which the arch- 
bishops and bishops, abbots and earls, thegns and knights 
attended (Z). Although these meetings bore a close resemblance 
to those of the national assembly of the Anglo-Saxon period (m), 
they were in fact essentially different. William’s court was a 
new court, a feudal court. The Anglo-Saxon chronicler 
continues to use the name Witan with which he is familiar (w), 
but the qualification for attendance is no longer wisdom, but^ 
tenure, and the personnel are not sapientes but bar ones. The* 
feudal principle has acquired the predominating influence in 
/every department of the state, and the national council almost 
insensibly has changed from the assembly of the Wise Men into 
the Curia Regis, the court of the king’s tenants-in-chief (o). 

William made but few changes in the national laws. It was 
their administration by foreign officials which constituted the 
grievance most heavily felt. Early in his reign, when the work 
of conquest had been completed, he ordained that peace and 
security should be observed between his English and Norman 
subjects, and renewed the law of Edward the Confessor, with 
certain additions made by himself “ ad utilitatem populi 


(i) Brocton, f. 208 b-209, Select Chart., p. 416. On the personal status 
of the villeins and the nature of the tenure by which they held their lands, 
see infra, pp. 199 seg. 

(!') Stubbs, Const. Hist. i. 314. 

\l) A. -Sax. Chron., a. a. 1087. This was a Norman innovation, see 
Liebermann, National Assembly in'the Anglo-Saxon Period, p. 82. 

(m) Liebermann, op. cit., 76-88. 

(n) A.-Sax. Chron., a. a. 1086. 

(o) See Bound, Origin of the House of Lords, in Pedigree and Peerage, 
i. 324 aeq. 
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Anglorum ” {p). In like manner Cnut, fifty-two years before, 
had reconciled the English and Danes at a gemot at Oxford, 
and renewed the law of Edgar the Peaceful (q). This renewal 
by William is the first mention of the famous laws of King 
Edward, which Normans as well as English soon learnt to 
dPTTinntl in every reign, until Magna Carta supplied them with 
a more substantial foundation for their liberties. By the “ laws 
of Edward ” they probably meant not the laws which he had 
promulgated but which he had observed (r). The phrase 
imported a demand for a mild and good government as opposed 
to harsh and unjust innovations. 

' Normans and English were, in theory, equal before the law ; 
but the distinction of personal law was, for some purposes, 
allowed. The Normans were accustomed to the wager of 
battle (s), the English to the ordeal and compurgation. King 
William allowed the man of each race to be tried by the customs 
of his own country (t). But Francigence (who would be mostly 
Normans), settled in England previously to the conquest, were 
to be treated as Englishmen (u). 

The English frequently revenged themselves on their local 
tyrants hy assassination. To check this, William ordained 
that the whole hundred, within whose limits a Norman should 
he secretly slain, should be liable to a heavy amercement (.r). 
In connection with this enactment there grew up the famoiis 
law of “ Bnglishry,” by which every murdered man was 
presumed to be a Norman, unless proofs of “ Englishry ” Avere 


(p) Wl. art. 7 (BobertsoD, Laws of the English Kings, 240} ; Sel. Chart., 
98-99. 

(g) Flor. Wigom., s. a. 1018 ; Cn. 1020, 13 (Bobertson, 142). 

(r) The remark is William of Malmesbiziy’s ; Hallam, Middle Ages, ii. 
326. The story in Hoveden, Cihronicle, ii. 218, s. o. 1070 that the Con- 
queror summoned juries to declare Edward’s law “ is not very probable ” : 
Pollock and Maitland, i. 104 n. 3. 

(s) “ The trial by battle, which on clearer evidence seems to have been 
brought in by the Normans, is a relic of old Teutonic jurisprudence, the 
absence of which from the Anglo-Saxon courts is far more curious than its 
introduction from abroad.”— Stubbs, Const. Hist., i. 299 (and cf. par- 
ticularly Brunner, Dio Entstehung der Schwurgerichte). As late as 1818, 
in the case of Ashford v. Thornton (Bam. & iUd. i. 406 seg.), the judges 
held that trial by battle in appeals of murder was still a part of English 
criminal procedure ; the next year battle in civil and criminal procedure 
was abolished by 69 Geo. IH. o. 46. The last case in which trial by com- 
purgation was claimed was that of King v. WiUiawi, 2 B. & O. 638 (1824-). 
Wager of law was abolished in 1833 by 3 & 4 Will. IV. cap. 42, s. 13. CJ. 
Stephen, Hist. Crim. Law, vol. i., p. 244, note 2. See G. Neilson, Trial by 
Combat (Glasgow, 1890). C?f. also infra, chap, iv., text note to Magna 
Carta, sec. 64. 

(1) Wl. lad. 2 =- Wl. art. 6 (Robertson, 232, 241). 

{u) Wl. art. 4 ; Select Chart., 98. 

(*) Wl. art. 3, § 1, Leis Wl. 22 (Robertson, 238, 264) ; Dialogus do 
Scaecario, lib. i. o. 10 ; Select. Chart., 98, 218 j Pollock and Maitland, i. 80. 
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made by the four nearest relatives of the deceased {y). 

Although so early as the' reign of Henry II. we are told that the 
two races (with the exception of the villeins) had become so 
blended, through inter-marriages, that the distinction between 
Norman and Englishman had almost entirely disappeared (z), 
liability to the murder fine continued till 1340, when it was 
abolished by statute {a). 

The public? peace which William established and maintained Public peace 
was the greatest benefit of his reign. He permitted no rapine 
but his own. Meting out stern justice to Norman and English- 
man alike, he yet abolished the punishment of death, and 
substituted what was possibly regarded as the milder punish- 
ment of mutilation (6). He also, like his predecessors Ethehed 
and Cnut, prohibited the infamous practice of selling men into 
foreign slavery (c). ' 

The love of field sports amounted in the Conqueror to an The forest 
ungovernable passion. “ He loved the tall deer,” says the 
Anglo-Saxon Chronicler, “ as if he were their father ” ; and the 
laying waste of 17,000 acres for the formation of the New Forest 
in Hampshire, made a deep impression on the popular mind. 

The forest laws which William introduced, though not so cruel 
as they subsequently became under Henry I., were yet marked 
by extraordinary harshness. 

The penalty for killing a hart or hind was loss of sight. The 
killing of even wild boars and hares was forbidden. The 
beginning of forest laws is traceable to the legislation of Cnut ; 
but by him the right of every man to hmit on his own ground 
was expressly recognised (d). Up to the period of the conquest, 
hunting was still regarded not merely as a pastime but as a 
means of exterminating noxious animals and of procuring food, ^ 

Under William it became a mere sport for pleasure, and the ' 
exclusive privilege of the king and those whom he allowed to' 
share it (e). Though mitigated under Henry III. and in 
succeeding reigns, yet “ from this root,” says Blackstone, 

“ afterwards sprung a bastard slip known by the name of the 

(y) Brocton,- f» 134 6. The ciime of murder {murdrum) was anciently 
restricted to geerst killing. Dial, de Soac. lib. i. o. 10. On Murdrum, cf. 

Maitland, Fleas of the Crown, Glouc. (Introd. xxix.) and Yntema, Lex 
Murdrorum, Harvard Law Keview, xxxvi. 146. 

(z) CJ. Dial, de Scac., lib. i. c. 10 ; Select Chart., 218. 

(n) 14 Edw. HI. st. 1, o. 4. 

(6) Wl. art. 10 ; Select Chart., 99. (c) Ibid., c. 9. 

(d) H Cnut, 80 ; Select Chart., p. 88. The Code ascribed to Cnut, 
known as the Constitutionea de Foresta has been shown by Liebermaiui to 
be a forgery (Ueber Fseudo-Cnuts Constitutiones de Foresta). Cf. Select 
Chart., p. 185. 

(e) Seo Freeman, Norm. Conq., vol. iv. 607 seq., and especially G. .T. 

Turner, Select Fleas of the Forest {Selden Society), and N. Neilson in the 
English Government at Work, 1327-1336 (ed. J. Willard and W. A. Morris). 

S.O.H. 4 
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game law,” — a system which, down to the reign of William IV., 
hiade it illegal for any man to lake or sell game, even on his 
own land, unless ijossesscd of a real i)ro2icrty qualification of at 
least £100 a year. 

Previous to the conquest the English church had enjoyed 
what has been termed “an insular and barbaric indepen- 
dence.” The conquest brought it into much closer connection 
with Rome. Foreign ecclesiastics were substituted in high 
places for the native clergy. But while the church lost some 
of its national independence, it gained in power. As secular 
government gained in force through the strong centralisation 
system of the Conqueror, so the power of the church increased 
through its more complete subordination to the pajpacy. The 
Conqueror, however, had no intention of admitting the inter- 
ference of the Pope in the English church or state to a greater 
extent than he himself might judge to be expedient. He was, 
indeed, under great obligations to the papacy, and was at all 
times regarded as a favoured son of the church. But he 
resolutely refused to admit the haughty pretensions of Hilde- 
brand, who in the prosecution of his scheme of ecclesiastical 
feudalism, in which all kings of the earth were to hold tlicir 
kingdoms as fiefs of the Holy See, called upon William to do 
fealty for the crown of England (/). Under the pre-Norman 
kings the church and the state had been practically identical, 
earls and bishops were alike elected and deposed, and hn\s 
spiritual and temporal were enacted by the king in co-02>crntion 
with the witan (g). The bishop and the ealdorman sat side by 
side at the gemot of the shire or hundred, deciding all causes, 
ecclesiastical as well as civil. One of the most important acts 
of William’s reign was the separation of the ecclesiastical fi-oiu 
the civil jurisdiction of the courts of law. He directed that 
from henceforth no bishop or archdeacon should hold 25leas of 
ecclesiastical matters in the shire or hundred court ; but that 
all such pleas should be determined according to the canon and 
ecclesiastical laws before the bishop, at the place which he 
should appoint for the purpose. All sheriffs and other lay 
persons were prohibited from interfering in spiritual causes {li). 
But in making this change William took care to preserve the 
ancient supremacy of the state, by laying down his three 
famous canons of the royal supremacy, viz. : 

(1) That no pope should be acknowledged, or 2>apal letters 
received, in England, without the king’s consent. 

(/) See Z. N. Brooke, Pope Gregory VII. 'a Demand for Fealty fiom 
William tho Conqueror, Eng. Hi&t. Rev. xxxi. 226 seq. (1911). 

(g) Boo Liebermemn, National Aasembly, pp. 62-66. 

(b) See the Ordinance of William in Select Chai t., 99-100. 
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(2) That the decrees of national synods should not be binding 
without the king’s confirmation. 

(3) That the king’s barons and officers should not be exeoin- 
municated, or constrained by any penalty of cedes iastical 
rigour, without his 25ermission (i). 

The judicial organisation of the kingdom at the end of Judicial 
William’s reign was but slightly altered from what it had been 
under Edw^d the Confessor. The spiritual courts had now, 
as we have seen, exclusive jurisdiction in spiritual matters ; 
but for civil matters the ordinary courts were still those of the 
shire, the hundred, or the borough, together with the manorial 
courts baron of the king or other lord. In the court of the shire 
all the freeholders of the shire (k), in the court baron all the free 
tenants of the manor (1), acted as judges, and doubtless gave 
judgment in accordance with the ancient local customs ; but 
in the shire and hundred courts the Norman sheriff, or vice- 
comes, now presided with a power and authority far less limited 
than the power and authority of any of his English predecessors. 

The supreme court of the kingdom was the Curia Regis, at OuriaBegia 
oucc the coimcil of the king and the witenagemot of the nation, 
witJi whose coimsel and consent the king discharged both 
legislative and judicial functions. The immense amount of jiutioiar 
business to be. transacted and the frequent absence of the king 
in Normandy caused the appointment of a new officer of the 
highest dignity, the justiciar, who represented the king in all 
matters, acted as regent in his absence, and at all times adminis- 
tered the legal and financial business of the country. The office 
of chancellor, who, as official keeper of the royal seal, first Chancellor 
appears under Edward the Confessor (the first of our kings who 
had a seal), was continued ; but he was subordinate to the 
justiciar, heading the king’s clerks or chaplains, who performed 
the duties of secretaries. 


(1) Eadmer, His. Nov., i, p. 6 ; Select Chart., 90 ; c/. Stuhba, Const. 
Hist., i. 310 : “ A further usage, which was claimed by Henry I. as a 
precedent, was the prohibition of the exercise of legatine power in England, 
or even of the logatos landing on the soil of the kingdom without, royal 
licence." See" generally, Z. N. Brooko, The English Church and the Papacy 
(1931), 132. 

(h) See the accoimts of the suits between the Bishop of Rochester and 
Fichot, the sheriff on behalf of the king. Textile Boffensis, ed. Heame, ISO ; 
between Bishop Wulstan and Abbot Walter of Evesham, “ judiesmte et 
testificante omni vice-comitatu.” Heming, Chortulary, ed. Heame, p. 77 ; 
and between Archbishop Lonfranc and Odo, Bishop of Bayeux, Textus 
Roffensis, in Wharton, Anglia Sacra, i. 334. Great meetings of the shire 
held before royal commissioners could be described by the word vntenagemot 
as late as 1124 ; below, p. 60 note {!). 

(2) Coke, Fourth Inst., 46, 268 ; Coke upon Litt., 68 a. In Domesday 
mention is made of one lord lending another some free tenants to make 
up his court, propter placita eua tenenda. Spence, Eq. Juris., i. 100, n. (a). 
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William was reputed to be the most opulent prince in Chris- 
tendom. His daily income is circumstantially stated by 
Ordericus Vitalis to have been £1,061 10s. 1^.,) a sum which 
seems incredible when tested by the relative value of money 
then and now. Little trust can be placed in the numerical 
statements of early chroniclers ; but there is no doubt that the 
Conqueror’s revenue was exceptionally large, whilst his expen- 
diture was relatively small. His armies were'furqished free of 
cost by his military tenants, and by the old customary /j/rd or 
national militia. When he thought fit to employ mercenaries, 
their cost was defrayed by a danegeld levied on the whole 
cultivated land of the kingdom (m), and by billeting the troops 
in free quarters throughout the country. 

As king of the English, feudal superior of his tenants-in- 
chief, and personal lord of all his subjeets, William exercised a 
power far greater than that which any of his predecessors had 
ever wielded. Though the formal changes which he had made 
in our constitution and laws were few in number, his government 
was practically despotic and his administration harsh. His 
tyranny, says Hallam, “ displayed less of passion or insolence 
than of that indifference about human suffering which distin- 
guishes a cold and far-sighted statesman ” (n). It was in this 
spirit that to resist a threatened invasion from Denmark he 
caused the whole country between the Tyne and the Humber 
to be laid waste, so that for some years afterwards there was not 
an inhabited village and hardly an inhabitant left (o). 

The reign of the Conqueror was on the whole beneficial to 
the nation, which required welding together and organising 
by means of a strong central government ; and he himself was 
both a wise and, from his own standpoint, a just king (p). 
But his stem nature and the hardness of his rule made him an 
object of fear to all ranks of his subjects. In the picturesque 
language of the Anglo-Saxon chronicler : “ He was a very stark 
man and very savage ; so that no man durst do anything against 
his will. He had earls in his bonds who had done against his 
will; bishops he set off their bishoprics, abbots off their 
abbotries, and thegns in prison, and at last he did not spare his 

(m) This was three times the rate of the old danegeld, which, after 
having been abolished by Sdward the Confessor, was now revived in an 
aggravated form and continued as a permanent, though only occasional, 
source of revenue. CJ. Stubbs, Const. Hist., i. 302. 

(n) Middle Ages, ii. 306. ' 

(o) Will. Malmesb., Gesta Begum, lib. iii., s. 249. 

ip) Gregory VII. extols his love of justice. Beg. iv. 17. “ Quoniam, 
licet in vobis per misericordiam Hei multje et egregia 3 sint virtutes, haoc 
taxnen est preclara et famosissima et quoo gloriam vestram Deo prsneipno 
commendat et hominibus, quod justiciam, quam vos faeere prompt! ostis, 
aliis etiam facientibus diligitis atque probatis.’* 
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own brother Odo.” “ Truly in his time men had mickle 
suffering and very many hardships. Castles he caused to be 
wrought and poor men to be oppressed. He was so very stark. 
He took from his subjects many marks of gold and many 
hundred pounds of silver ; and that he took, some by right and 
some by mickle might, for every little need.” ” He let his 
lands to fine as dear as he could : then came some other and bade 
more than the first had given, and the king let it to him who 
had bade more. Then came a third and bid yet more, and the 
king let it into the hands of the man who bade the most. Nor 
did he reck how sinfully his reeves got money of poor men, 
or how many unlawful things they did. As man spake more 
of right law, so man did more unlaw. His rich men moaned 
and his poor men murmured ; but he was so hard that he 
recked not the hatred of them all ” (q). 


{q) Ang.-Sax. Cbron., s. a. 10S6, 1087. 



CHAPTER III 


[54 


THE NORMAN AND FIRST ANGEVIN KINGS 


WILLIAU 

BVFV8, 

1087-1100 


Ranulf 

tlambud 


William Bttf us, a.d. 1087—1100. I Senry II. a.d. 1154—1189. 

Henry I. 1100-1135. Bichard I. 1189-1199. 

Stephen 1135-1164. | * 

The constitutional- importance of the reign of "Wiliam Rufus 
consists mainly ; (1) in the systematic elaboration by Ranulf 
riambard of the theory of the incidents of feudal tenure, and 
its rigid application m practice, as a fiscal expedient, to eccle- 
siastical and lay tenants alike ; and (2) in the continued struggle 
between the royal and feudal powers, which caused the king to 
throw himself upon the support of the native English, aiid led 
to the ultimate breaking up of the baronage of the conquest. 
A despot of the worst sort, "William devoted himself almost 
entirely to his pleasures, and after the death of Archbishop 
Lanfranc, his ablest adviser, left nearly all the work of govern- 
ment to his justiciar. This great official was not, as in the Con- 
queror’s days, a powerful baron, but a humble and clever court 
chaplain, of congenial and compliant tastes, Ran ulf Flam- 
bard (o), by whom the church, the feudal vassals, and the 
people, were all subjected to systematic oppression and extor- 
tion. As justiciar, he controlled and directed the whole fiscal 
and judicial business of the kingdom ; and in order to supply 
the prodigality of the master who had raised him to this exalted 
position, he directed his ingenuity, like Empson and Dudley 
four centuries later, to turning the feudal rights of the king and 
the procedure of the courts of justice into instruments of pecu- 
niary extortion. The feudal incidents of relief, wardship, and 
marriage, which under the Conqueror had been based on true 
feudal principles, and, for the most part, reasonably exacted, 
were now systematically organised as a method of arbitrarily 
taxing the tcnants-in-chief, under colour of exacting a legal due. 


(a) BiSnulf was the son of a priest of the diocese of Bayeux ; he took 
orders and came to Bngland with the Conqueror ; he appears in Domesday, 
i. 61, as a small landowner in Hampshire. He was at one time in the 
service of Maurice, Bishop of London ; and then chaplain to William Bufus, 
who made him chief justiciar. Ord. Vital, ed. Lo Prevost, iii. 310 ; iv. 
107. Will, of Malmesbury, iv. 314. See R. W. Southern, KanulfFlambard 
and Early Anglo-Norman Administration, Transactions of the Royal 
Historical Society ( 1933), 95-128. Gf. Davis, England under the Normans* 
and Angevins, p. 78. For the office of justiciar, see infra, p. 106. There 
seems no contemporary warrant for regarding either Lanfranc, Flambard 
or Roger of Salisburj' as the holders of a single definite office ; there might 
“ssji., be several “ chief justiciars ” (Jollifi'e, Constitutional Ristory, 192, n. 1, 
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The system of extortion thus fixed upon the tenants of the king 
was naturally, indeed necessarily, extended by them to their 
sub-tenants, and in this way all holders of land by military 
tenure became subject to the new imposts (6), The fiefs of the 
church were assimilated by Ranulf as far as possible to lay fiefs. 
Bishoprics and abbeys were purposely kept vacant for years 
together, during which time the king claimed, on the analogy 
of the wardship of a lay fief, to receive all the profits for his own 
use ; and when at length a successor was nominated to the 
vacant benefice, a fine was demanded equivalent at least to the 
relief which would have been payable by a lay heir (c). 

The great struggle between the royal and feudal powers, 
which began under the Conqueror himself in the eonspiracy of 
Ralph de Guader, Earl of Norfolk, and Roger, Earl of Hereford, 
was aetivcly carried on under Rufus. Taking advantage of the 
claim of Duke Robert to the throne of England, the larger part 
of the barons eagerly seized the opportunity of siding with him 
against the king. Seven years later an attempt was made to 
set aside the line of the Conqueror altogether in favour of 
Stephen of Aumale, grandson of Duke Robert I. of Normandy. 
On both occasions the insurrections were unsuccessful ; and 
being followed by considerable forfeitures, served only to bring 
about the decay, ultimately the almost utter extinction of the 
baronage of the conquest (d). In order to maintain his ground, 
the king was compelled to court the support of his English 
subjects, who eagerly and successfully fought for him against 
their feudal oppressors. On three separate occasions — at his 
coronation, at the outbreak of the rebellion of his Norman 
barons almost immediately afterwards, and again in 1093, when 
ill and in fear of death — he sought to engage the affections of the 
people by issuing constitutional manifestos in which he promised 
good laws, lighter taxation, and free hunting (e). But his 

(6) Two lines of development contributed to this result, (l) The 
practice of the crown fixed the law of feudal incidents, which the tenants 
in chief proceeded to apply to their own tenants ; and (2) the mesne 
tenant had for a time legal right to tho assistance of his sub-tenants to 
meet the feudal claims of the lord paramount, Glanville, lib. ix. c. 8 ; even 
villeins might be called upon to contribute, F. M. Stenton, The First 
Century of English Feudalism, 183. 

(c) Ord. Vital., viii. 8 : “ He desired to be the hoir of every one, church- 
man or layman.” Ang.-Sax. Chron., a. a. 1100 ; Stubbs, Const. Hist., i. 
325. For an example of Banulf’s methods see the Writ of 1095 (Bound, 
Feudal England, p, 310, Select Chart., p. 109), in which, on the death of 
the Bishop of Worcester, he demands the payment of a relief from all tho 
tenants of the See. 

(d) Stubbs, Const. Hist., i. 321. For the rather different view tliat 
William I and Bufus had co-operated closely with the feudatories, see 
Jolliffe, Constitutional History, 200. 

(e) Will. Malmesb., Gesta Begum,*Ub. iv. § 306 ; Eadmer, Hist. Nov., 
p. 30. Select Chart. 109. 
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promises were never fully kept. Instead of the free hunting 
promised, he made the capture of a stag a eapital offence (/). 
Like the others of his race, however, even Rufus left his mark 
upon the growing fabric of judicial organisation (g). 

Henry I., on his accession, issued a Charter of Liberties which 
is in form an amplification of the covenant made by the king 
with his people in the coronation oath. Copies were despatched 
to the several counties and deposited in the principal monas- 
teries. In this charter Henry endeavoured to propitiate all 
classes of his subjects by abolishing the malce consuetudines, the 
illegal exactions with which the clergy, the baronage, and the 
people generally had been oppressed during the reign of the late 
king. (1) To the church he promised that on the death of an 
archbishop, bishop, or abbot, he would neither sell (fe) nor let 
to farm the possessions of the church or its tenants, nor receive 
anything, during the vacancy of the benefice. (2) To his 
barons and other tenants-in-chief he promised a remission of 
various illegal exactions, to which they had been subjected 
under cover of the incidents of feudal tenure. The heir should 
not be compelled to redeem his land, as in the time of the late 
king, William Rufus, but should pay only lawful and just relief. 
The king’s licence for the marriage of his vassal’s daughter or 
other female relative must still be obtained, but it should be 
given without payment, and should not be refused unless the 
intended husband were the king’s enemy. In the case of an 
heiress the king would take the advice of his baronage before 
giving her in marriage. Widows should not be given in 
marriage against their will. Widows without children should 
possess their dowers unconditionally ; if with children, so long 
as they continued chaste. 

The wardship of the persons and lands of children should 
belong to the mother or other relation. 

Knights, holding by military service, should have their 
demesne lands free from all geld and work, in order that they 
might the more efficiently equip themselves for the defence of 
the king and kingdom. 

The right of the king’s vassals to bequeath their personal 
property by will was recognised ; and in case of intestacy, the 
deceased person’s wife, children, relations, or vassals legally 
authorised, were to dispose of it for the'good of his soul, as to 
them should seem good. 

(/) Will. Malmesb., Gesta Begum, iv. § 319. 

(g) Below, p. 69 at notes (p) and (g). 

{h) This might refer to simoniacal sale of the office, not alienation of 
church property. CJ. the Second Charter of Stephen, infra, p. 61, and 
Stubbs, Lectures on Early English History, p. 110. But see also 
McKechnie, Magna Carta, p. 97, who takes it as referring to alienation. 
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Fines for offences should not be assessed at the king’s mercy, 
as in the time of his father and brother, but according to the 
nature of the .offence, as in the time of the king’s other 
ancestors.” Thus early had the Norman barons begun to claim 
for themselves the benefit of the old English laws. 

(3) To the nation at large the king Ranted the laws of 
Edward the Confessor with the emendations made by the 
Conqueror \yith the consent of his barons. The claims of the 
people were also recognised in the proclamation of the king’s 
peace, and especially in the express extension to all under- 
tenants of the benefits granted to the king’s immediate vassals. 
The king further promised to exact no moneyage which had 
not been levied in the time of King Edward, and to punish all 
coiners or utterers of base money. He forgave the debts due 
to his late brother ; and all murder-fines (murdra) up to the 
day of his coronation. Such fines should in future be regulated 
by the law of King Edward (i). 

The only unpopular clause in the charter was that in which 
Henry declared his intention to retain the forests in his own 
hand as his father had held them, a personal indulgence for 
which he pleads the “ common consent ” of his barons (ft). 

Historically, the charter records the nature and recent intro- 
duction of the illegal exactions which it specifically abolishes ; 
constitutionally, it is important as a formal and deliberate 
recognition, by a practically despotic king, of the ancient and; 
lawful freedom of the nation, and of the limitation of the royal' 

I power. It seems to have been re-issued by Henry at various 
times ; but as soon as he found himself firmly seated on the 
throne, he never hesitated to disregard its provisions. It was 
renewed by Stephen and by Henry H. ; and under John it 
served, in the hands of the archbishop, Stephen Langton, as a 
text upon which the barons founded their claim for a restoration 
of the ancient liberties of the nation. 

This charter of liberties is the sole legislative enactment of 
Henry’s reign ; for the so-called “ Laws of Henry I.” were not 
legal enactments, but an unauthoritative treatise on English 
law written by a professional jurist (1). 


(i) By the concensus of modern opinion, there was no law regulating 
murder fines in the time of King Edward, for the fine was a Norman 
innovation to protect the lives of Normans (see supra, p. 48). However, 
this chapter can be xised (with other material) to make a case for the 
pre-Conquest and perhaps Danish origin of the fine ; see the discussion 
in Yutema, “ Lex Murdrorum,” Harvard Law Review, xxxvi. 146. 

(it) See the Charter in full, Robertson, Laws, 276 and Select Chart., 
pp. 117-110. 

(!) See Liebermann, ITeber das englische Reohtsbuch Leges Henrioi 
(Halle, 1901) and Pollock and Haitland, History of English Law, i. 99. 
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His somewhat questionable title to the throne, the contest 
with his brother Robert, and the difficulty of keeping in check 
a turbulent and powerful baronage, caused Henry to court the 
alliance and support of the native population. The people were 
already predisposed in his favour as being the first of the new 
dynasty who had been born and educated in England. His 
politic marriage with the “ good Queen Maud,” daughter of 
Malcolm Canmore, king of Scots, by Margaret, sister of Edgar 
Atheling, gave him still stronger claim to national support. 
Moreover, the feudal barons, ever seeking to achieve their 
independence, were the common enemies of_ both king and 
people. Impelled alike by national sentiment and unity of 
interest, and encouraged by the king’s 2>romises of good govern- 
ment, the people steadily supported the crown against all 
assailants. Henry was thus enabled to obtain a complete 
triumph over his rebellious vassals, many of the most powerful 
of whom, including Robert de Belesmc, Earl of Shrewsbury, 
the most dangerous of them all, were exjjelled the kingdom with 
the forfeiture of their English estates [m). In the end Henry 
acquired a plenitude of royal power equal, if not superior, to 
that which the Conqueror had enjoyed. In the redistribution 
of the forfeited lands and jurisdictions he carried out his father’s 
policy of keeping within moderate limits the possessions of any 
one vassal. As a further check to the still formidable nobility 
of the conquest he raised to the baronage a number of new men, 
whom he jilaoed on an equality with the proudest of their fellow 
barons (w). 

During the late reign the feudal nobles appear to have 
extended their hereditary franchises to the detriment of the 
national courts of the shire and the hundred. Henry restored 
the jurisdiction of these courts to its ancient vigour by ordering 
that they should be held at the same places and during the same 
terms as in the time of King Edward. All suits respecting lands 
between tenants-imehief of the crown were to be determined in 
the king’s court, but, like suits between vassals of different 
mesne lord, were to be heard in the coimty coimt (o). Another 


Tho text is in. B. Thorpo, Ancient Laws and Institutes (1840), and in 
Liebermaim, Gesetze (1903). Extracts are printed in Select Chaort., 123- 
126. 

(m) Of. Orderious Vitalis, Eccl. Hist., xi. 3. 

(n) Ord. Vit. Eccl. Hist., xi. c. 2 ; Select Cheat., 114. 

(o) See the charter in Bobertson, Laws, 286, Select Chart., 122, and 
G. B. Adams in American Historical Eeview, viii. 487. The address, 
“ Henricus Bex Anglorum Samsoni opiscopo et Ursoni de Abetot et 
omnibus baronibus suis Francis et Anglis de Wireoestresoira salutem,” is 
remarkable for two reasons : (1) tho bishop of the diocese is joined with 
the sheriff, in the ancient form, notwithstanding the separation of tho 
spiritual and temporal jurisdictions decreed by the Conqueror j (2) English 
barons are mentioned. 
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measure of givat importance was the erection (in the last years 
of the eleventh century) of royal justiciars in the counties, whose 
powers prevented the sheriffs from becoming independent 
hereditary despots (p). The proper jurisdiction of the baronial 
court over the disputes of two or more tenants of the same lord 
was not interfered with. 

The king also granted charters to several boroughs confirming 
and augmenting their ancient privileges. His charter to the 
citizens of London is remarkable for the amount of municipal 
independence and self-government which it accorded. But 
London had always held an exceptional position ; and its 
privileges were far in advance of those as yet granted to the 
other towns of the kingdom (g). 

At the same time that Henry strengthened the local courts Royal ad- 
of the shire, the hundred, and the borough, as a check to the 
feudal nobility from below, he endeavoured to curb them from and aystoma- 
above by centralising and systematising the royal administra- 
tion. Roger le Poer, Bishop of Salisbury, having served as 
chancellor from 1101 to 1103, was appointed in 1107._cliief 
justiciar — or so the later chronicles describe him (r). Under 
his direction, during his thirty-two years’ tenure of this high 
office, the administration of the Curia Regis was organised for 
judicial and financial purposes. A regular rputine of business 
was established. The annual courts were still held as before 
during the great festivals at Gloucester, Winchester, and 
Westminster ; but as these were found inadequate for the 
increasing business of the nation, the chief justiciar, accom- 
panied by some of the other justices of the king’s court, began 
towards the end of Henry’s reign, to make occasional circuits OwawonaJ 
round the kingdom principally for fiscal but partly also for 
judicial purposes (s). The local courts were thus brought into 


(p) G. B. Adams, Council and Courts in Anglo-Norman England (1926), 
142, 148 £f. 

' (g) Cf. the charter to London with that granted to Beverley and with 
the customs of Newoastle-on-Tyne. — Select Chart., 129-134. London was 
deprived by Stephen of many of the privileges granted by the charter' of 
Henry I., such as the right to appoint a sheriff and justiciar. For tho 
constitutional development of London see Petit-Dutailhs, Studies Supple- 
mentary to Stubbs’ Const. Hist. i. oh. ix., London in the Twelfth Century. 

(r) See above, p. 64 n. (a). 

(s) Towards the close of the reign of William Bufus, in 1096, we find two 
itinerant commissioners, Bishops Walkelin and Flambard, despatched to 
Exeter and to Cornwall to hold royal pleas (Of. Bigelow, Placita Anglo- 
Norm., p. 69). It is probable that no practice of the kind had os yet been 
established, and that this journey was on some special business. Gneist, 
Const. PQst. Engl., i. 273, remarks ; “ The administration of the counties 
by the vioe-oomites had from the first suffered from grave abuses. For this 
reason, even under Henry I. tho vioe-comitos had begun to be relieved of 
certain judicial business by commissioners sent from tho royal court,” and 
refers to tho Pipe Boll, 31 Hen. I. (1130), as showing that at that date the 
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closer connection with the supreme national tribunal. By 
introducing order and system into the administration of law and 
government, Henry prepared the way for the important reforms 
which the reign of his grandson will present to our notice. 

The severity with which Henry punished offences against the 
laws caused him to be popularly regarded as the “ Bfon of 
Justice ” described in the prophecies of Merlin. William Rufus 
had reintroduced the punishment of death for offences against 
the forest laws ; by Henry it was extended to ordinary crimes. 
In the year 1124 no less tlian forty-four thieves were hanged in 
Leicestershire at one time (1). “ No man,” says the Anglo- 
Saxon Chronicle, “ durst misdo against another in his time. 
He made peace for man and beast. Whoso bare his burden of 
gold or silver, no man durst say to him aught but good ” (u). 
By severe punishments he effectually checked the malpractices 
of the moneyers, which had caused a general depreciaiton of the 
coinage. He also checked the abuse of the royal right of 
purveyance by the officers of his court. But the expenses of 
his foreign wars and home administration necessitated the 
imposition of heavy and regular taxation, of which the con- 
temporary chroniclers complain in bitter terms (®). 

After the triumph of Henry over the feudal baronage, the 
only class in the state strong enough to offer any resistance to 
the royal power consisted of the clergy. The contest betweeir 
the king and Archbishop Anselm on the question of investitures 
ended in a compromise. The ring and crosier, as denoting 
spiritual jurisdiction, were in future to be conferred by the pope ; 
fealty and homage, being civil duties, were still to be rendered 
to the king, in return for the temporalities of the see. Thus the 
national church regained her spiritual freedom, which the rapid 
growth of the feudal principle had injuriously affected, and the 
king retained all that he could justly claim — the supremacy in 
things temporal (j/) . The chief constitutional importance of the 
struggle consists in the successful imposition of a limit to the 
royal power. 


commission of itinerant justices had become an institution. It is probable 
that their duties were originally financial, but sitting as they did in the 
Shire Courts, they gradually came to discharge judicial business also. Cf. 
Stubbs, Const. Hist., vol. i., p. 423 ; Jolliffe, Constituiional History, 193-4. 

(«) Ang.-Sax. Chron., 1124 E (whore tho session is described as a 
“ gowitenemot ”). 

(«) Ang.-Sax. Chron., nub atm. 1135 ; Select Chart., 116. 

(x) Plor. Wigorn. mb ann. 1104; Select Chart., 113. See also Ang.-Sax. 
Chron., sub ann. 1104, 1105, 1110, 1118, 1124. 

{y) Stubbs, Const. Hist., i. 266-267. Cf. Adams, Political History of 
England, ed. Hunt and Poole, p. 148. On the problem of Church and 
State in the Anglo-Saxon period, in Normandy, and in England after tho 
Conquest, see Com David Knowles, The Monastic Order in England, and 
Z. N. Brooke, The English Church and the Papacy. 
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On his coronation, Stephen issued a charter briefly confirming, stepusn 
in general terms, to the barons and men of England all the Sarto** 
liberties and good laws which his uncle Henry, King of the 
English, had granted them, as well as all the good laws and good 
customs which they possessed in the time of King Edward (z). 

After a short interval the king held his first Great Council at 
Oxford (a), at which most of the English, together with several 
Norman, prelates and barons attended. In this assembly a 
second charter was drawn up and promulgated by the king. It His second 
is more definite in form than the earlier one, and partakes more 
of the nature of a solemn compact between the king and the 
nation. It was attested by no less than thirty-seven witnesses, 
of whom fourteen were bishops (eleven of English and three of 
Norman sees), and the rest lay vassals, for the most part of high 
rank and official position. 

As Stephen owed his election chiefly to the favoiH of the Concessions 
clergy, who were greatly influenced by his brother Henry, Bishop 
of Winchester, it is not surprising to find the greater part of the 
charter devoted to concessions to the church. 

(1) The king promised to repress all simony, and to maintain To the clergy 
the jurisdiction of the bishops over all clerical persons and their 
possessions. Ecclesiastical dignities, with their privileges and 
ancient customs, should remain inviolate. The church should 
retain possession of all estates which it had enjoyed by an 
uncontested title at the death of the Conqueror, or which the 
liberality of the faithful had since then conferred. But if it 
should demand anything which it held or possessed prior to the 
death of the Conqueror, but had since lost, the king reserved to 
his indulgence and dispensation either to refuse or restore it. 

He renounced all claim to the property of deceased clergymen, 
whether dying testate or intestate ; and ordered that every 
vacant see with its possessions should be committed to the 
custody of tiie clergy, or other upright men of the see, until a 
pastor be appointed. (2) To the people generally Stephen To the nation 
promised to maintain peace and justice in all things. All 
exactions and extortions, wickedly introduced by sheriffs or 
any other persons, he totally abolished ; and promised to 
observe and cause to be' observed good laws and the ancient 
and just customs in cases of viurdrum and other pleas and suits. 

He reserved to himself the forests made and held by William The foieste 
his grandfather and William his uncle ; but those added by 
King Henry he restored to the church and realm. All these 


( 2 ) Select Chart., 142. 

(a) This Council met first at London at Easter and was adjourned to 
Oxford, whore it met in April, Bound, Geoffrey de Mandeville, pp. 21-22. 
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things the king granted and confirmed, “ saving his royal and 
just dignity ” — a somewhat vague and elastic reservation (b). 

During the tumult and anarchy of what can scarcely be 
termed tlic “ reign ” of Stephen, in which all central authority 
collapsed, the provisions of these charters fell into abeyance, 
together with the whole legal and administrative machinery. 
But they are important as forming another link in the chain 
by which the ancient liberties of the nation, symbolised in the 
popular mind by the laws of Edward the Confessor, were handed 
down in unbroken series to the framers of the Great Charter. 

Brave, energetic, and personally popular, Stephen lacked 
administrative ability and the art of governing men. The 
barons, taking advantage of his weakness, fortified their castles, 
and, under colour of supporting either the king or the Empress 
Matilda, made themselves practically independent of both. 
They claimed and exercised all the most obnoxious privileges of 
continental feudalism. “ Quot domini castellorum,” says the 
chronicler, “ tot reges vel potius tyranni ” (c). The king 
endeavoured to strengthen his position by creating new earl- 
doms, supported by extravagant grants from the erown-lands 
and the exchequer. The only result was to impoverish himself 
and arouse the jealousy of the old nobility. His justifiable but 
impolitic violence towards the three bishops, Roger of Salisbury 
and his nephews, Nigel of Ely and Alexander of Lincoln, 
secured, indeed, the surrender of their castles, but alienated 
the entire body of the clergy, who had been the king’s chief 
supporters, and threw into confusion the whole administration 
of the government, over which Bishop Roger, as justiciar, had 
hitherto continued to preside (d). Even the king’s brother, 
Henry of Winchester, went over to the side of the empress. 
During the long period of civil war the condition of the people 
was most lamentable. Both sides employed mercenary troops, 
principally from Flanders, who behaved with the greatest 
insolence and barbarity. “ In this king’s time,” says the Anglo- 
Saxon chronicler, “ was all dissension and evil and rapine. . . . 
Never yet was there more wretchedness in the land ” (e). 

At length, in 1158, after the death of Stephen’s eldest son 
Eustace, a pacification was brought about at Winchester, 


(b) Select Chart., 143-4. 

(c) Will. Newb., Hist. Angl. i. 22 ; ibid., 139. 

(d) “ The arrest of Bishop Boger was perhaps the most important 
constitutional event that had taken place since the Conquest ; the whole 
administration of the country ceased to work, and the whole power of the 
clergy was arrayed in opposition to the king. It was also the signal for the 

civil war, which lasted, with more or less activity, for fourteen years ” 

Stubbs, Const. Hist., i. 362 aeq. 

(e) A.-Sax. Chroh. (ed. Ingram), pp. 364, 367. 
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through the mediation of the bishops (/). It was agreed 
between the king and young Henry, Matilda’s son, now in his 
twenty-first year, and ratified by the assent and homage of the 
bishojis and barons on both sides, that Henry should give up 
his elaiin to the present possession of the throne, and should be 
aeknowledged as the rightful sueeessor on the death of Stephen, 
that war should cease, the mercenaries be dismissed, and the 
“ adulterine ” castles be demolished (g). 

In less than a year from the date of the treaty, the death of 
Stephen, on October 25, 1151, handed over the imperfectly 
accomplished work of restoring order and good government to 
Henry of Anjou. 

Henry II. succeeded to the throne, pursuant to the treaty henst u. 
of Winchester, without the faintest appearance of opposition. 

The regularity of his succession was doubtless facilitated by the 
great strength which his extensive continental possessions gave 
him (A). To the English people, moreover, he was welcome as a 
descendant of their ancient royal house ; and throughout his 
reign they faithfully supported him in every emergency. But 
though claiming, through his mother, to be at once Norman and 
English, Henry was by birth and character neither Norman nor 
English (i). He was the founder of a new and foreign dynasty, 
the Angevin, or Plantagenct, as it was subsequently called (/c), Ji*® Ango™ 
which was destined to rule over England for a period of more ^ 
than thi’ee centuries (viz., 1154-1485). Henry himself endea- 


(/) The terms arranged at Winchester were ratified at Westminster, 
Select Chart., 141. 

(g) Later chronicles allege that a comprehensive scheme of reform was 
drawn up, to be ceu-ried out by both Stephen and Henry, for the restoration 
of good government and national prosperity. It included the resumption 
by the king of the royal rights which had been usurped by the barons ; the 
restoration to the lawful owners of the estates of which they had been 
deprived by intruders ; the restoration of agriculture by means of a 
system of state subventions to the impoverished farmers ; the main- 
tenance of the rights of the clergy ; the revival of the sheriffs’ jurisdiction, 
and the appointment of impartial men to that office ; the strict adminis- 
tration of justice ; the encouragement of commerce ; and a reform of the 
coinage. Cf. Stubbs, Constitutional History, i. 360. 

(h) From his father Henry had inherited Anjou and Touraine ; in right 
of his mother he possessed Normandy and Maine, and with his wife Eleanor, 
who had been divorced from Louis VII. of France, he hod received the seven 
provinces of Poitou, Saintonge, Auvergne, PArigord, Limousin, Angoumois, 
and Guieime. Cf. also Stubbs, preface to Benedict of Peterborough, 
[Rolls Series] vol. ii. 

(i) See Freeman, Growth of Eng. Const., 72. “ The peculiar position of 
Henry II. was something like that of the Emperor Charles V. — that of a 
prince ruling over a groat number of distinct states without being nationally 
identified with any of them. Henry rules over England, Normandy, and 
Aquitaine, but lie was neither English, Norman, nor Gascon.” — Ibid., 177. 

(k) “ The Angoviii family arc commonly known as the Plaiitagonets ; but 
the name was never used as a surname till the fifteenth century.” — Ibid., 
176. 
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voured to rule England as an English king, and he was far too 
able and energetic ever to succumb to a favourite, foreign or 
nati\ c. But under his sons Richard and John, and his grandson 
Henry III., the evils of a foreign dynasty made themselves felt, 
and the descendants of both English and Norman alike 
experienced the bitterness of being governed by a set of foreign 
favourites, supported by the swords of foreign mercenaries, 

Henry II, had the advantage of coming to the throne after 
a long civil war, during which the nation had become thoroughly 
weary of anarchy. At his coronation, or shortly afterwards, he 
issued a charter, briefly and in general terms granting and 
confirming to the church, and all earls and barons, and all his 
men, all the liberties and free customs granted by the charter 
of his grandfather. King Henry, and abolishing and remitting 
all the evil exactions which that king had abolished and re- 
mitted (Z). Without any delay the yoimg king set himself 
energetically to the task, which he persistently worked at 
throughout his reign, of establishing law and order upon a 
permanent basis. Taking as his immediate model the govern- 
ment of his grandfather, Henry I., he reconstructed the disor- 
ganised administrative and judicial machinery of the kingdom, 
but with developments and innovations which were the outcome 
of his own individual policy (m). 

His determination to prevent peculation and other abuses 
in the administration of the royal officials is shown by his 
remarkable action in 1170, when in a Great Council at London 
he dismissed nearly all the sheriffs of the kingdom, with their 
bailiffs, for alleged misconduct in their office. The dismissed 
functionaries were compelled to give pledges to answer, and 
make compensation for, all wrongful exactions proved against 
them, and a special commission was issued by the king with 
instructions to make in every county an exhaustive inquisition 
by the oaths of all the barons, knights, freeholders, and even 
the villeins of the county, into the receipts of the sheriff and of 
all persons in any way accountable to the exchequer (n). 


(Z) Statutes of the Bealm — Charter of Liberties, p. 4 ; Select Chart., 168. 

(m) “ Henry II. is the first of the three great kings who have left on the 
constitution indelible marks of their own individuality. What he re- 
organised Edward 1. defined and completed. The Tudor policy, which is 
impersonated in Henry Vin., tested to the utmost the soundness of the 
fabric. . . . Each of the three sovereigns had a strong idiosyncrasy, and 
in ewh cose the state of things on which he acted was such as to make 
the impression of personal ciuracter distinct and permanent.” — Stubbs, 
Const. Hist., i. 483. See further. Pollock and Maitland, Hist, of Eng. Law, 
vol. i., pp. 136 segr. ; and for a retrospect of the legal activity of this reien, 
Maitland, Const. Hist., pp. 10-14. 

(n) Bon, Abb., i. 5. The comprehensive instructions to the Commis- 
sioners comprised in fifteen articles, are given in Select Chart. 175, from 
Bodl. MS., Bawlinson, C, 641, ” The sheriffs removed on this occasion 
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The aim of his policy through life appears to have been the 
consolidation and centralisation of the kingly power in his own 
hands, and the rounding off, as it were, of his great empire, 
extending from the Cheviots to the Pyrenees. He attempted, 
though with only partial success, to reduce the Welsh to 
obedience ; Ireland, unfortunately for herself only imperfectly 
conquered, was annexed to the English crown ; and Scotland 
acknowledged his superiority. 

The two great constitutional results of Henry’s reign were : 

(1) the reorganisation and full development of the kingship as 
a monarchy at once feudal and national ; and (2) the main- 
tenance of the legal supremacy of the state over the national 
church. In working out his policy, the king had to contend 
with two powerful opponents — (1) the feudal baronage, whose 
power and privileges it was necessary largely to curtail, and 

(2) the clergy, who, under the system of separate spiritual and 
temporal jurisdictions initiated by the Conqueror, had succeeded 
in obtaining a mischievous and even dangerous immunity from 
all the ordinary processes of law. 

Over the barons Henry was completely successful. The 
programme of administrative reform, which had been included 
in the terms of the pacification of Wmehester, was strictly 
carried out. The “ adulterine ” castles were destroyed ; the 
alienated demesnes of the crown resumed ; the foreign merce- 
naries banished ; the coinage reformed (o), and returns exacted 
from tenahts-in-chief declaring the number and names of their 
knightly sub-tenants, so that the king could impose heavier 
services upon them (p). With the aid of counsellors whose 
ability he had the discernment to detect {q), he reorganised and 
extended the judicial and financial administration of the Curia 
Regis and exchequer. He renewed the provincial visitations 


from their offices were most of them local magnates, whose chances of 
oppression and whose inclination towards a feudal administration of justice 
were too great. In their place Henry instituted officers of the Exchequer, 
less closely comiected with the counties by property, and more amenable 
to royal influence as well os more skilled administrators ” — ibid. 

(o) Will. Newb. ii., o. 1 ; Select Chart., 151 ; Bob. de Monte, s. a. 1166, 
ed. Hewlett, Chronicles of the reigns of Stephen, Henry II. and Bichard I. 
(Bolls Series), iv. 183. For the now coinage, cf. Ben. Abb., i. 263, s. a. 
1180. But Henry did not, as often stated, extinguish the earldoms created 
by Stephen, see Bound, GeofErey de Mandoville, 274 seq, 

(p) These are the cartae baronum of 1166 discussed by J. H. Bound, 
Feudal England, 236 ff. and F. M. Stenton, First Centmy of English 
Feudalism, 136 ff. 

(g) Henry’s first ministers were “ Archbishop Theobald, who had been 
firmly attached to the interests of the empress throughout the later years 
of the struggle, Bishop Henry [of Blois] of Winchester, and Nigel of Ely, 
who represented the family, and the official training of Boger of Salisbury, 
the justiciar of Henry I. ; the Earl of Leicester, Bobert do Beaumont, and 
Bichard do Lucy, who had charge of the castle of Wiudso r and the Tower 
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of itinerant justices, increased their number and assigned them 
regular circuits. Another legal improvement in this reign was 
the institution of the Grand Assize and several “ petty ” assizes, 
whereby litigants could have questions decided by the recogni- 
tion of a jury, instead of the old method of trial by battle. The 
principle of recognition by a jury was extended to all descrip- 
tions of business, fiscal and legal. In conjunction with the visits 
of the itinerant justices, it exercised a very important influence 
in training the people for self-government (r). 

By means of Henry’s administrative reforms, not only did 
the mass of the people obtain the enjoyment of an orderly and 
legal security, but the feudal baronage, a source of danger to 
crown and people alike, were Kept in strict subordination, and 
the executive power taken out of their hands. After the 
inquest of 1170, instead of bestowing the office of sheriff on the 
great barons, who had evinced a tendency to make it hereditary 
in their families, Henry gave it to men trained in the Exchequer. 
For the office of chief justiciar he selected the ablest laymen 
instead of ecclesiastics, thus curbing the power of both bishops 
and barons. The power of the latter was still further, and 
permanently, diminished by the development, on the occasion 
of the Toulouse Avar, of a commutation of military service for 
the money payment termed scutage (s). The money thus raised 
was employed for hiring mercenaries who proved more reliable 
than the feudal levies. Henry also rendered himself more 
independent of the feudatories by reviving in the Assize of 
Arms (an ordinance issued in 1181) the ancient /yrd, or national 
militia (t). 

The effect of Henry’s policy was greatly to augment the 
power of the crown. But while maintaining a strong central 


of London, at the peace, who had possibly acted as justiciar during the 
last year of Stephen, and who filled the office for the first twenty -five years 
of Henry’s reign. In a subordinate capacity was Thomas Becket of 
London, the pupil of Theobald and future archbishop and martyr.” — 
Stubbs, Const, Hist., i. 486. De Lucy was succeeded as justiciar in 1180 
by the great IsAryer Banulf de Glanzdll. 

(r) For a more detailed consideration of Henry’s legal and administra- 
tive reforms, see infra, ch. v. 

(«) Bob. de Monte, s. o. 1169 ; Gervas. Dorob. i. 167 ; Select Chart., 162. 
Scutage was not an innovation of Henry II. ; the payment of a sum of 
money in lieu of military service was permitted in certain cases at least 
as early as the reign of Henry I. Henry II. required personal service 
from lay tenants-in-chief, but churches and mesne tenants were allowed 
to commute their service at the rate of two marks on the knight’s fee. 
See Pollock and Maitland, Hist, of Hnglish Law, vol. i., pp. 266 aeq., a-nd 
Bound, Feudal England, pp. 262 aeq. ; J. F. Baldwin, The Scutage and 
Knight-Service in England [Chicago, 1897]. “ The king’s power was now 
re-established over the feudal world and the way was clear for the develop- 

f ’^’ent of scutage into the constitutional imposition which bore that name 
the thirteenth century.” — Stenton, English Feudalism, 186. 

(t) Ben. Abb., i. 278 ; Hoveden, ii. 261 j Select Chart., 183-4. 
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government he never aimed at despotic power. He appears to 
have been imbued with a sincere regard for constitutional 
government of the feudal type. He was continually calling his 
Great Council together. No public matter of importance was 
transacted, no law issued, without their consent and advice. 

In his contest with Becket and the clergy, Henry was only 
partially successful, for he was obliged to surrender two impor- 
tant claims of the church — ^the right of appeals to Rome and 
the jurisdiction over criminous clerks. 

The celebrated Constitutions of Clarendon, sixteen in number, 
are in form a record and acknowledgment by the archbishops 
and bishops, in presence of the earls, barons, and other proceres 
of the kingdom, clerical and lay, of the customs ascertained by 
recognition to have regulated the relations of church and state 
in the time of Henry I. (u). The record is expressed as being 
made on account of the dissensions and discord which had arisen 
between the clergy and the king’s justices and barons concerning 
the nature of these customs, and contains the distinct promise 
of the archbishops and bishops faithfully to observe them as 
therein defined. ' 

The most important articles may be conveniently arranged 
in five groups («). 

(1) All clerks accused of any crime were to be siimmoned in 
the first instance before the king’s justices, who should determine 
whether the cause ought to be tried in the secular or spiritual 
court. In the event of the cause being remitted to the spiritual 
court, a royal officer should be sent by the king’s justices to 
watch the proceedings ; and the accused, if found guilty, should 
not be protected thereafter by the church (cap. iii.). All 
matters pertaining to the king’s court should be terminated 
there ; but causes which appeared to fail within the jurisdiction 
of the ecclesiastical courts should be sent thither to be dealt with 
(cap. vii.). The distinction between the civil and ecclesiastical 
jurisdictions introduced by William the Conqueror was thus 
maintained. But the king’s court was first to decide the fact 

(u) “ They ore no mere engine of tyranny, or secular spite against a 
churchman ; they are really a part of a great scheme of administrative 
reform, by which the debatable ground between the spiritued and temporal 
powers can be brought within the reach of common justice, and the law- 
lessness arising from professional jealousies abolished.” — Stubbs, Const. 
Hist. i. 603. 

(x) For the text of the Constitutions see Stubbs, Select Charters, 163- 
167. For discussions see Pollock and Maitland, i. 447 seq. ; Maitland, 
Henry II. and the Criminous Clerks, Eng. Hist. Bev. vii. 224 seq., reprinted 
in Ctmon Law in the Church of England, 132 seq , ; Z. H. Brooke, The 
English Church and the Papacy, ch. xiii ; A. L. Poole, Outlawry as a 
punishment of criminous clerks (Essays m honour of James Tait, 239) ; 
G. R. Cheney, Punishment of Felonious Clerks, English Historical Review, 
li. 216. 
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■whether or not the accused was entitled to be tried in the 
spiritual court ; the latter court then decided the fact of the 
guilt or innocence of such accused persons as were remitted to 
it ; and the king’s court sentenced and punished the guilty. 

All disputes concerning advowsons and presentations to 
livings, whether between laymen or clerks, or laymen and 
clerks, were to be dealt with and terminated in the king’s court 
(cap. i.) (y). 

The king’s court should have jurisdiction over all pleas of 
debt, whether accompanied by a pledge of faith (of which the 
church claimed exclusive cognisance) or not (cap. xv.). 

In disputes between laymen and clerks as to land which the 
clerk asserts to be held in frankalmoign, the chief justice should 
decide, by the recognition of twelve lawful men, whether it was 
held by lay or by eleemosynary tenure (frankalmoign), and 
should refer the suit accordingly to the lay or ecclesiastical 
tribunal (cap. ix.). 

Laymen should be tried in the bishop’s court only if accused 
by lawful and specific accusers and witnesses. If no one should 
be willing, or dare, to appear as accuser against a powerful 
delinquent, the sheriff, at the request of the bishop, should 
empanel and swear twelve lawful men of the vicinage to tell the 
truth (cap. vi.). 

(2) No tenant-in-chief of the king or officer of his household 
■ should be excommunicated, nor his lands put under interdict, 

without the previous consent of the king, or, in his absence from 
the kingdom, of his justiciar (cap. vii.). 

On the same principle, tenants of any of the king’s cities, 
castles, boroughs, or demesne manors, refusing to appear when 
cited by the archdeacon or bishop to answer for any wrong 
falling within his lawful jurisdiction, might be placed under 
interdict, but not excommunicated until application had first 
been made for the intervention of the king’s chief local officer 
(cap. X.). 

(3) The custody of vacant archbishoprics, bishoprics, abbeys, 
and priories of the royal demesne should be in the king’s hand, 
and their revenues paid to him (z). 

Election of a new incumbent should take place, in obedience 
to the king’s writ, by the chief clergy of the church, assembled 
in the king’s chapel, with the assent of the king, and with the 


iy) This completes the process by which the patronage of churches was 
assimilated to real property ; ef. H. Bohmor, Bigenkirchentum in Bngland 
(Festgabe fur Liebermann), and Bom David Knowles, Monastic Order in 
England, c. xxxiv. 

(*) On the rise and abuse of this right, see Dom David Knowles, The 
Monastic Order, 612. 
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advice of such persons of the kingdom as the king might 
summon for the purpose. 

Before consecration, the incumbent elect should do homage 
and fealty to the king as his liege lord, of life, limb, and earthly 
honour, saving the rights of his order (cap. xii.). 

Archbishops, bishops, and all the benedeed clergy of the 
kingdom, holding of the king in capite, should answer for their 
baronies to the king’s justices and officers, and follow and 
observe all royal rights and customs ; and, like the rest of the 
barons, ought to take part in the judgments of the king’s court, 
except in cases involving loss of life or limb (cap. xi.). 

No archbishop, bishop, or beneficed clergyman should quit 
the realm without licence from the king. Those who were per- 
mitted to leave shoidd give pledge, if required, not to contrive 
any hurt to the king or kingdom during their absence (cap. iv.). 

(4) Appeals ought to proceed from the archdeacon to the 
bishop, and from the bishop to the archbishop. If the arch- 
bishop failed to do justice, resort should be had, in the last 
instance, to the king, so that by his order the controversy might 
be terminated in the archbishop’s court and not proceed farther 
{i.e,, to the pope), without the king’s assent (cap. viii.). 

(6) Lastly, tho sons of villeins {rusticorum) were not to be 
admitted to orders without the assent of the lord on whose land 
they were born (cap. xvi.). 

This restriction on the ordination of villeins brings out the 
democratic element which, in a certain way, the church of the 
Middle Ages possessed. Not that the mediaival church was 
really democratic, for its system of government culminated in 
the papacy, and the papacy had become the keystone of a great 
arch of despotism. But it was only through the portals of the 
church that the low-born and landless man, however great his 
intellectual ability, could hope to attain to dignity and power. 
The intention of the king and barons, in this article of the 
Constitutions of Clarendon, probably went no farther than to 
protect the legal property which every feudal lord had in the 
service of his villeins. But its practical effect was imdoubtedly 
still further to depress the lowest class of the population. The 
prohibition is extended in the Assize of Clarendon, issued by 
Heniy in 1166, to-entry into monasteries ; and more than two 
hundred years afterwards, in 1391, we find the Commons’ 
House of Parliament petitioning that villeins might not be 
allowed to put their children to school in order to advance them 
by the church, “ and this for the honour of the freemen of the 
kingdom ” (a). Under Richard II. it is not so much the feudal 

(or) Rot. Pari. lii. 294 (tho royal assent was refused) ; Hallam, Middle 
Ages, ill. 181. 
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and proprietary as the anti-democratic and caste feeling which 
is manifested. 

The reign of Richard I. belongs not so much to the history 
of England as to the history of Christendom. He was the 
“ creation and impersonation of his own age ” (6), and occupied 
a central place in the history of his times. 

With the exception of about four months immediately 
following his coronation, and the two months which he spent 
in England in 1194 after his release from captivity, Richard 
was absent from his kingdom during the whole ten years of his 
reign (c). By birth, education, and sympathies essentially a 
foreigner, he seems to have regarded England merely as an 
appanage to his continental possessions, and a profitable source 
of revenue. It was the strong administrative system, estab- 
lished under his father, by which the power of the crown was so 
largely augmented, that rendered it possible for Richard thus 
to govern as an absentee king. To support his expedition to 
Palestine, to pay his ransom from captivity, and to carry on his 
wars in France, every known souree of taxation was exhausted. 
Public offices and dignities were openly sold to the highest 
bidder ; the demesne lands of the crown were first sold, and 
then, after a time, forcibly resumed ; all the feudal dues were 
rigorously exacted ; the old danegeld, under the thin disguise 
of a “ carucage,” was revived in a more stringent form ; not 
only land, but personal property, which had already been 
subjected to taxation in the Saladin tithe granted to Henry'll, 
in 1188 (d), was laid under a heavy impost ; the gold and silver 
of the churches were seized ; and the Cistercian monks com- 
pelled to compound for all their wool (e). These systematic 
and oppressive exactions appear to have been borne by the 
nation with remarkable patience. The rising of the populace 
of London, under William with the Beard, “quidam legis 
peritus,” was not so much a resistance to taxation as to its 
unjust assessment, because the rich citizens “ sparing their own 
purses, willed that the poor should pay the whole ” (/). The 
only real opposition proceeded from the clergy. In 1198 the 

(6) Stubbs, Itinerarium Bicardi Frimi (Bolls Series), xi. 

(c) Gneist, Const. Hist., i. 294, says : “ The absence of this knight- 
errant from English soil, which was, with the exception of a few months, 
continuous, proved extremely beneficial, in so far as it rendered the con- 
tinuance of an organised internal government possible.” 

(d) The Saladin Tithe (Select Chart. 189) was not the first occasion on 
which moveable property was subjected to taxation. In 1166 every man 
was required to contribute a penny in the pound on moveable property 
towards a fund for the relief of the Holy Land. See Davis, England 
imder the Hermans and Angevins, p. 271. 

(e) Bened. Abb., ii. 90. For the various modes of taxation, see Bog. 
Hoveden, iii. 210, 240, s. a. 1193-1194 ; Select Chart., 244-246. 

( / ) Bog. Hoveden, iv. 6, a. o. 1196. The tallage was assessed as a poll- 
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regular clergy refused to pay the carucage, or tax of five 
shillings imposed on each carucate (or hundred acres) of land. 
The king immediately issued a proclamation directing that on 
the one hand no layman should be liable to make satisfaction 
for an injury committed afhinst a clerk, and, on the other, that 
every clerk injuring a layman should be forthwith compelled 
to give redress (g). This amounted to virtual outlawry, and 
the monastic clergy were forced to submit. A more important 
and successful stand was made in the same year by the bishops 
Hugh of Lincoln and Herbert of Salisbury. In a council of the 
barons, summoned at Oxford by the justiciar. Archbishop 
Hubert Walter, to consider the king’s demand for an aid of 
three hundred knights, each to receive three shillings a day, and 
to serve with him for a year against Philip of France, the two 
bishops alone had the courage to refuse ; alleging that the lands 
of their sees were liable for military service within the kingdom 
only and not abroad (h). The oppiosition was successful ; the 
king’s demand was withdrawn ; and shortly afterwards the 
justiciar resigned (i). 

During the all but continuous absence of Richard, the 
administration of the kingdom was carried on by four successive 
justiciars who acted as viceroys. (1) William Longchamp, 
Bishop of Ely, a Norman of servile birth, was both a justiciar 
and chancellor. As a ■parvenu he excited the jealousy of the 
barons, and by his vigorous assertion of the royal rights raised 
up a strong opposition headed by Earl John, who was ever 
plotting against his brother’s government. The struggle ended 
in 1191 with the deposition of Longchamp from the justiciarship 
by a great council of the bishops, earls and barons of England, 
and the citizens of London, assembled at St. Paul’s by Earl 
John, and apparently acting in concert with Walter of Coutances 
Archbishop of Rouen, whom the king had sent over from 
Messina some months previously with a secret appointment to 
the officer of justiciar, to be produced only if circiunstances 
should require it (/c). This proceeding has been characterised 

tax equally on all the citizens rich emd poor. !Fitz-Osbert wished it to be 
assessed in proportion to the property of each citizen. 

(g) Rog. Hoveden, iv. 66 ; Select Chart., 251. 

(A) Vita Magna St. Hugonis, p. 248 ; Select Chart., 248. 

({) “ This event is a landmark of constitutional history ; for the second 
time a constitutional opposition to a royal demand for money is made, and 
made successfully. It would perhaps be too great an anticipation of modern 
usages to suppose that the resignation of the minister was caused by his 
defeat.” — Stubbs, Const. Hist., i. 548. The first case of opposition to 
the king in the matter of taxation to which Stubbs refers (p. 500) was 
Becket’s refusal to accede to Henry II.’s proposal to appropriate to his 
revenues the sheriff’s aid, auxilium viceconfUis. Stubbs mistook this for 
danegeld. See Select Chart. 162, and Round, Feudal England, 497-602. 

(fc) Bened. Abb., ii. 213, s. o. 1191 ; Select Chart., 246. 
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as “ the earliest authority for a leading principle of our constitu- 
tion, the responsibility of ministers to parliament ” (Z). But 
this view seems to invest the action of the Council of St. Paul’s 
with too great importance. It can at most be regarded as a 
rude anticipation, by an irregularly eonstituted assembly acting 
as if it represented the nation, of that constitutional control 
over ministers of the crown which the regular national council 
was later on to claim and obtain. (2) The assembly which 
deposed Longchamp recognised the Archbishop of Rouen as 
his successor. At the close of the year H98, the Archbishop 
of Rouen gave place to (3) Hubert Walter, Archbishop of 
Canterbury, who had been brought up in the household of the 
celebrated Ranulf de Glanvill; and on the resignation of 
Hubert Walter in 1198, (4) Geoffrey FitzPeter, Earl of Essex, 
the fourth and last of Richard’s justiciars, entered into office. 

Under the rule of each of the justiciars, but more especially 
of Hubert Walter and his successor, Geoffrey FitzPeter, the 
administrative system established by Henry II. was maintained 
and considerably developed. By the extensive application of 
the principle of representation to the assessment of the taxes 
on both real and personal property, the people were gradually 
educated for self-govenvmcnt. In the year 1194, the principle 
of election in the appointment of county officers was introduced. 
“ Keepers of the pleas of the crown ” three knights and a clergy- 
man, were ordered to be elected in every county (wj). The 
advance made by the boroughs towards independence through 
the charters which, as a means of raising money, were exten- 
sively sold to them, is also an important feature of this reign. 
In some instances the privileges granted were assimilated to 
those of the citizens of London, which served as a model for the 
provincial towns, and included the right of electing the town- 
reeve (m). On the occasion of Longchamp’s deposition, in 
which, as we have seen, the citizens of London concurred, they 
secured a formal recognition, by the justiciar and barons, of 
their existence as a “ communa” the exact meaning of which is 
not quite clear, but which was certainly a near approach to what 
is understood by a “ corporation ” (o). In connection, doubt- 

(Z) Hallam, Middle Ages, ii. 325. For a valuable aocoont of this episode 
embodying the results of modern studies in administrative history, see 
Jollifie, Constitutional Histoiy, 229-235. 

(m) Capitula placitorum Coronae Regis, cap. 20 ; Select Chart., 254. 
For the question whether this is the origin of the coroner, or whether that 
office existed before 1194, see Gross, Coroners’ Bolls (Selden Society), and 
I. L. Langbein, The Jury of Presentment and tho Coroner, Columbia Law 
Review, xxxiii. 1329. 

(n) Cf. Charter of Richard I. to Lincoln, 1194, in Riuner, i. 62 and 
Select Chart., 261. 

(o) Bened. Abb., ii. 214, s. a. 1191 ; Select Chart., 246. No boroughs 
were expressly incorporated as municipal corporations, in the modem sense 
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less, with this establishment of the communa, the mayor now 
appears for the first time. 

On the whole, the reign of Richard, through no merit, how- Samnuxy 
ever of his own, was beneficial to the liberties of the people. 

They became accustomed to the rule of law as opposed to the 
rule of force. Even the unexampled taxation was levied with 
the appearance of legal formality. The immense sums raised 
are a proof that the kingdom had rapidly advanced in wealth 
during the preceding reign. The baronage, which had been 
severely repressed under Henry II., became at once more 
orderly and less inclined than formerly to submit to the caprice 
of the sovereign, to whose personal interference they had 
become unaccustomed (p). The fusion of the two races, nearly 
accomplished under Henry II., was silently worked out under 
Richard ; and in the following reign we shall find the barons 
and people claiming for themselves against the crown the 
common liberties of Englishmen. 


of the term, till the reign of Henry VI. — Merewether and Stephens on 
Boroughs, vol. 1. Introd. Bound, Commune of London, p. 245, has sug- 
gested that the constitution of London was modelled upon that of Rouen. 
But see Miss Bateson, A London Municipal Collection of the reign of John, 
in Eng. Hist. Bev., xvii. 480 aeq. For a summary of the question, see Petit- 
Dutaillis, Studies Supplementary to Stubbs’ Const. Hist., i. 96 seq. The 
commtme, a French institution, has been defined as a seigneurie coUective 
populaire ; it is compared with English institutions in J. Tait, Medieval 
English Borough, 159 £f. 

(p) As a recent writer has expressed it ; “ the crisis of 1191 marks the 
entry of the baronage into the political field, not as individual parties to 
tenurial contracts, but as critics of and participators in government, and 
is in a sense a prelude to the greater effort of 1215.” — JoUiffe, Constitu- 
tional History, 237. 
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Three great political documents, traditionally regarded as 
being in the nature of fundamental compacts between the crown 
and the nation, stand out as prominent landmarks in English 
constitutional history. Magna Carta, the Petition of Right, 
and the Bill of Rights constitute, in the words of Lord Chatham, 
“ the Bible of the English Constitution.” In each of these 
documents, whether it be of the thirteenth or of the seventeenth 
century, is observable the common characteristic of professing 
to introduce nothing new. Each professed to assert rights and 
liberties which were already old, and sought to redress grievances 
which were for the most part themselves innovations upon the 
ancient liberties of the people (o). In the practical combination 
of conservative instincts with liberal aspirations, in the power 
of progressive development and adaptation to the changing 
political and social wants of each successive generation, have 
always lain the peculiar excellence, and at the same time the 
surest safeguard, of our constitution (b). 

The eminently moderate, practical, and conservative 
character of the barons’ demands is especially noticeable. 
Magna Carta was in fact a treaty of peace between the king and 
his people in arms ; yet their ancient rights and liberties, the 
acknowledgment of which had been extorted from the king, 
were expressed to flow from his charter, which was not only a 
“ grant,” but also a “ confirmation ” — ^which were becoming 
words of power in the nascent science of conveyancing. 
“ On the whole, the charter contains little that is absolutely 
new. It is restorative. John in these last years has been 
breaking the law, therefore the law muSt be defined and set in 
writing ” (c). 

We shall come nearest to the contemporary view of this 
momentous document if we regard it as a solemn statement of 
sound policy which commended itself to the most influential 
men of the day, and as an attempt to reduce to writing the 
principles which in their view should govern the relationship of 
king and people. From the days of antiquity onwards there 
have been numerous examples of such an endeavour to take 


(o) Of. the paper by C. H. Mcllwain, Magna Carta and Common Law, in 
Magna Carta Commemoration Essays (1917), pp. 122-179. 

(6) Of. Palgravo, Eng. Commonwealth, i. 6, 

(c) PoUook and Maitland, i. 172. 
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stock of public affairs. Some of them were philosophical, 

. abstract and doctrinaire — and they laid the foundations of 
modern political science. Others took little heed of theory, 
and confined themselves to examining practical difficulties in 
the art of government, and finding practical solutions for them. 
It is in this latter class that we must place the Charter. In it | 
there is nothing theoretical or revolutionary, no declaration of 
abstfa'cl principles of government ; but merely a practical 
assertion of rights as between the crown and the subject, and, 
as a natural corollary under a system of feudal tenures, between 
-mesne lords and their sub-vassals. 

Taken in this sense, the Charter is the product of a long line 
of earlier precedents. The earliest attempts to define the posi- 
tion of the monarch took the form of a solemn oath tendered to 
the new king upon his coronation. The continuous history of 
the coronation rite (d) dates from the days of St. Dunstan, 
Archbishop of Canterbury, and about the year 960 the king 
was already expected to make three “ precepts ” of govern- 
ment (e) ; in 973 these precepts become “ promises ” made 
prior to the unction and crowning. In the following century 
the oath was sometimes enlarged to cover the special circum- 
stances of each accession, and th§ Conqueror himself took a 
number of oaths as well as the traditional simple coronation 
oath. 

The high importance attached to such undertakings can be 
seen in the fact that they came to be supplemented by fuller 
' engagements entered into by some kings on the occasion of 
jtheir coronations (although not as part of the ceremony), or 
even independently of a coronation. 'Thus Canute’s charter (/) 
covers much the same ground (although merely a tetter in form) 
as the traditional oath. 

William the Conqueror soon after his aecession issued his 
famous charter to London (g), and although Rufus issued no 
charter his successor, Henry I., renewed his father’s example 
and issued the first strictly coronation charter in the year 
1100 (h). This is a document of high importance, for it was the 
immediate and direct model for the Great Charter. Stephen 

(d) On all this, see P. E. Schramm, History of the English Coronation 
(Oxford, 1937) which throws valuable light upon the mediieval conception 
of monarchy. Infra, p. 532. 

(e) They were ; “ that God’s church and all Christian people Cbep a 
true peace for over ; that he forbid all rapine and iniquity to all ranks ; 
that ho enjoin equity and mercy m all judgements . . .’’-Stubbs, Select 
Charters, 69 (but for the date see Schramm, 19). 

( / ) Text in A. J. Bobertson, Laws of the Kings of England, 141, and 
Stubbs, Select Charters, 90. The date is 1020. 

((/) Stubbs, Select Charters, 97 ; Robertson, Laws, 231. 

(h) Stubbs, Select Charters, 117-119 ; Robertson, Laws, 277. 
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issued Ji'ffiQ coronation charters and Henry IL one ; Richard 1. 
and John, none at all. 

Several causes worked together to bring about the state of 
affairs which compelled John to grant the Great Charter. 
Foremost among these was the fortunate loss of Normandy. 
The barons, confined within the limits of England, concentrated 
their attention upon its affairs. They became thoroughly 
English in interests and sympathies, and imited with the people 
against the tyranny of the king (i). Moreover, a great part of 
the baronage now consist^ of the new ministerial families raised 
up by the policy of Henry I. and Henry II. These were far 
less closely connected with Normandy than the baronage of 
the conquest, and their sympathies were national rather than 
feudal. 

The loss of Normandy (fc) was itself in a great measure due 
to the decay of feudalism, the result of Henry II. ’s policy.' 
John, who was hot altogether destitute of energy and courage, 
made some efforts to recover Normandy, but the barons, 
especially in the north of England, where the possessions of the 
new families chiefly lay, refused to follow the king, alleging that 
they were not bound to military service abroad. 

Lrtimately connected with this refusal, and with the exaction 
of the Charter, was the personal character of the king, whjph 


(i) “ The talents and even the virtues of England’s first six French kings 
were a curse to her. The follies and vices of the seventh were her salva- 
tion." . . . John was driven from Normandy. The Norman nobles were 
compelled to make their election between the island and the continent. 
Shut up by the sea with the people whom they had hitherto oppressed and 
despised, they gradually came to regard England as their country, and the 
English as their countrymen. The two races, so long hostile, soon found 
that they bad\ common interests and common enemies. Both were alike 
aggrieved by the tyranny of a bad king. Both were alike indignant at the 
favour shown by the' Court to the natives of Poitou smd Aquitaine. The 
great-grandsons of those who had fought under William and the great- 
grsLndsons of those who hod fought tmder Harold began to draw near to esMsh 
other in friendship ; and the first pledge of reconciliation was the Great 
Charter, won by their united exertions and framed for their common 
benefit.” — ^Macaulay, Hist. Bkig., i. 12. 

(k) The Channel Islands— the only Norman territory not lost — still 
continue attached, as a separate dependency, to the English Crown. 
“ The Islejof Man and the Channel-Islands are not parts of the United 
Kingdom, though king and Parliament con make laws for them. The 
statutes made by Parliament do not affect them, unless they are specially 
mentioned, or it is evident from the context that they were within the 
purview of the legislature. The appeal from their courts is not to the 
House of Lords, but to the king in council. The interest of these small 
dependencies lies in this, that the relation between them and England 
formed a precedent for the treatment of the vaster dependencies which 
have gradually collected round the United Kingdom.” — ^Maitland, Const. 
Hist., p. 337. J. H. Le Patourel, The Medieval Administration of the 
Channel Islands (Oxford, 1937) is a valuable study of this very interesting 
jurisdiction. See also Anson, Law and Custom of the Constitution, vol. ii., 
pt. 2 (1908), pp. 60-58. 
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inspired utter distrust and aversion in all classes of his subjects. 

E disposition and cliaracter John was an oriental despot, a 
tjrant of the worst sort. Linder Henry II. and the ministers 
of Richard I., the nation had become accustomed to the rule 
of_law ; John set at defiance all laws, human and divine (Z). 

Supported in his tyranny by bands of foreign mercenaries, he 
not only taxed and fined his subjects of every degree, with an 
open disregard of all legal restraints, but was guilty of acts of 
cruelty rivalling those of Nero (m). The church, the baronage 
and the people, united by common oppression in a common 
hatred of the tyrant, were compelled to make a stand not so 
much for constitutional government as for personal liberty. 

In his struggle with Pope Innocent III., arising out of the Struggle mitli 
disputed election of a successor to Hubert Walter in the archie- ® 
piscopal see of Canterbury, John had to deal with a man of 
consummate ability, who had carried to the highest point, both 
in theory and praetice, the doctrine of the paramount suzerainty 
of the pope. As a matter of fact, freedom of election to the 
higher ecclesiastical benefices, however it might accord with 
canonical requirements, had never been practically recognised 
by the English kings. Prior to the Norman conquest, the 
appointments had been made in the Witenagemot, and after- 
wards by the king in the Curia Regis, or great council of the 
realm. The political power of the bishops, of the Archbishops 
of Canterbury especially, was so great in mediaeval times, that 
it would seem to have been a state necessity that their nomina- 
tion should rest with the supreme civil authority. Although 
the form of election was .jconceded by -Henry L, the process, 
which subsequently became a conge d’elire, was free only in 
name. At this time the monastic chapter of Christ Church, 
Canterbury, attempted to assert their right of election without 
consulting the bishops of the province, and hastily chose their 
sub-prior. In the meantime the king directed the suffragan 
bishops to elect John de Grey, Bishop of Norwich. The case 
was carried before Innocent, who set both elections aside (the 
one as clandestine, the other as ultra vires), and procured the 
election in his own presence of Stephen Langton, an Englishman 
of the highest character and great reputation for learning (n). 


(Z) Aim. Waverl. (ed. Luard), p. 282. 

(to) Ann. Waverl., pp. 264-d ; Roger of Wendover, Chron., ii. 77. For 
valuable recent estimates of John’s tyi-aimy, see JollifEe, . Const. Hist., 
247 ff. For the inter-play of papal and baronial politics, see F. M. Powicke 
in Cambridge Medieval History, vi. 232 ff. Still more recently it has been 
suggested that Jolm was deeply interested in law reform, as well as passably 
pious : D. H. Stenton, Publications of tho Pipe Roll Society, LVI. (1940) 
xxidii. 

(n) The claim of tho bishops to take part in the election of the arch- 
bishop, which was occasionally advanced during the twelfth century, was 
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John determined not to submit, and refused to receive 
Langton as archbishop. The pope then (1208) placed the 
kingdom under i tifr-y dict (which suspended the whole religious 
life of the nation). The peo 2 >le were made to suffer in order 
that pressure might be put on the king. John’s rejily was the 
wholesale confiscation of ecclesiastical property ; that was 
followed by his excommimication (1209) and the declaration 
( 1212 ) that his kingdom was forfeit. ^ 4 . 

Threatened by Philip Augustus, king of France, whom the 
pope had encouraged to take possession of the forfeited kingdom 
of England, and placing no reliance on the support of his 
alienated people, John at length gave in. From the extreme of. 
arrogance. and violence he now passed to the extreme of abject 
submission. He not only accepted Langton as archbishop, and 
promised restitution of the money extorted from the church, 
but surrendered his kingdom to Pandulf, the pope’s envoy, 
receiving it back as a fief of the Holy'See^subject to the annual 
^ibute of one thousand mark& ( 0 ). A few months afterwards, 
the act of submission was renewed to Nicholas, Bishop of 
Tusculum, with the actual performance of liege homage on the 
part of the king (_p). This submission was undoubtedly a 
disgrace, although not quite to the same extent as it would be 
now. It was, however, a startling falling off from the position 
which Henry II. had occupied, that one of his sons should do 
homage to the emperor and another to the pope. 

The suiTender of the temporal and spiritual independence 
of the kingdom completed the alienation of the people from the 
king, whose misgovemment had brought on this national 
humiliation. On the other hand, the pope now, having secured 
submission, changed his tactics, and supported the tyranny of 
his vassal. The barons determined upon resistance, and the 
national church {q), headed by Archbishop Langton, gave the 
weight of its influence to the patriotic side. 

It may be convenient briefly to notice the most important 
events which immediately led up to the grant of the Charter (r). 
The open quarrel with the barons began in July, 1218, with the 


rejected by Innocent III. and was never raised afterwards — Stubbs, Const. 
Hist., iii. 313. No such claim was made in the province of York. 

( 0 ) See the concession of the kingdom to the pope and the form of oath 
of fealty in Rymer, i. Ill, and Select Chart., 279. The 1,000 marks were 
apportioned 700 for England and 300 for Ireland. 

(p) Ann. Waverl., 277, 278 ; Select Chart., 272. 

( 9 ) On the danger.of using this and like expressions with modern 
implications, see Z. N. Brooke, English Church and the Papacy ICam- 
bridge, 1931), chap. 1. 

(r) For a more detailed statement, see Stubbs, Const. Hist. i. 565-571 ; 
J. H. Ramsay, Angevin Empire, 466 ff. ; McKechnie, Magna Carta (2nd. 
edn., 1914), 27-36. ® ' 
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{refusal of the northern nobility to follow John to France. 
While the king was vowing vengeance against his recalcitrant 
vassals, two important councils of the bishops and barons were 
held, the first at St. Albans, on August 4 (s), the second at St. 
Paul’s, London, on August 25. They were summoned osten- 
sibly for the purpose of assessing the compensation promised to 
the church; but the justiciar, Geoffrey FitzPeter, and Arch- 
bishop Langton seized the opportunity of introducing a discus- 
sion on the king’s general misgovermnent. The half-forgotten 
charter of Henry I., having been referred to generally at St. 
Albans as the standard of the people’s liberties, was at St. 
Paul’s produced by the archbishop, and adopted as the basis 
of the baron’s demands. 

During the greater part of the year 1214, John was absent 
on the continent, whence he returned in October. In the 
meantime, the barons met at Bury St. Edmunds, and entered 
into a confederacy, binding them, if the king would not acknow- 
ledge the rights which they claimed, to withdraw their fealty 
I and make war upon him until by a sealed charter he should 
confirm the laws and liberties of the people (1), 

On January 6, 1216, the barons in arms presented their 
demands to the king at the Temple, and, at his urgent request, 
conceded a respite until after Easter, in order that he might 
have time for consideration (u). 

In this interval John did all he could to break up the combina- 
tion against him. He granted a separate charter to the church, 
giving freedom of election of bishops and abbots (») ; he ordered 
the sheriffs to administer the oath of allegiance and fealty to 
the freemen of every shire ; he assumed the cross, in order to 
gain the special protection of the church as a crusader ; and he 
attempted to detach the barons by offering them special terms. 
But the national party continued firm and united. The barons, 
strengthened by numerous adhesions since the Councils of St. 
Albans and St. Paul’s, assembled in arms at Stam ford ; and 
when the stipulated time had expired without an answer from 
the king, marched to Brackley, in Northamptonshire, where 
they appointed Robert Fitzwalter “ Marshal of the army of God 
and of the Holy Church,” having formally “ defied ” the king 
by denouncing the homage they had done — a necessary pre- 
liminary to a feudal rising. Here the king sent to ask their 
demands, but when these were submitted to him, peremptorily 


(a) For the Council at St. Albans, see infra, p. 146. 

(<) Matt. Paris, Chron. Maj., ed. Luard, ii. 683. Select Chart., 273. 

(u) Ibid. 

{x) Select Chart., 283. First granted November 21, 1214; re-issued 
January 16 following. 
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refused to grant them. The barons now continued their march 
to London, which they entered on May 17, amidst the acclama- 
tions of the citizens {y). The support of the Londoners seems 
to have decided the contest. The small, but by no means 
unimportant, section of the baronage, which had hitherto 
remained faithful to the king, now went over to the confederacy, 
and with them most of the officials of the Curia Regis and 
Exchequer and even of the king’s household (z). 

Deserted by all but a few personal adhei^nts, chiefly of 
foreign extraction, and utterly incapable of further resistance, 

, John accepted the Articles of the Barons, which were embodied 
' in the Great Charter at Runny 0 iede, on June 15, 1215 (a). 

Analysis and Summary of the Charter 

Magna Carta contains, in addition to the preamble, sixty-; 
three clauses inserted without much regard to orderly arrange- 
ment. Its chief provisions may be conveniently grouped and 
summarised as follows, square brackets enclosing the more 
important of those iiortions which were omitted or seriously 
modified in later issues : 

1 . Commencing with the declaration that the church shall 
be free with all her rights and liberties inviolate [and expressly 
confirming the freedom of election which he had already granted 
by separate charter], John grants to all the freemen of the 
kingdom (5) the following liberties : • 


(y) A few days before, on May 9, John had attempted to win the support 
of London by the grant of a charter giving " the barons ” of the city the 
right to elect their mayor annually ; Select Chart., 311. For the attitude 
of the Londoners, see Matthew Paris : “ Favebaut enim baronibus divites 
civitatis, et ideo pauperes obloqui metuebant.” Select Chart., 274. The 
towns and seaports were in general loyal to the king and the poorer classes 
in the country at large were either indifferent or mildly favourable : JoUiffe, 
Constitutional History, 248. 

(z) Blackstone, Introduction to the Charters (1759) reprinted in his Law 
Tracts (1762) and his Tracts (1771). The still older views of the Charter 
will be found in Sir Edw. Coke’s Second Institute (1642 and later edns). 

(а) The Articles of the Barons end the Great Charter ore printed in 
Select Charters, 292-302, and in McKechnie, where a translation and a 
commentary on each clause are appended. On the whole subject, see 
W. 8. McKechnie, Magna Carta (2nd ed., Glasgow, 1914) ; Holdsworth, 
Hist, of English Law, vol. ii., pp. 207-216 ; Magna Carta Commemoration 
Essays, ed. H. E. Malden {Royal Historical Society, London, 1917) ; 
G: B. Adams, The Origin of the English Constitution (Yale Univ. Press, 
1920), ch. vi. ; Charles B4mont, Chartes des Lihertds Anglaises (Paris, 
1892). 

(б) Coke thought that the term liber homo included the villein, but it 
seems clear that in the charter the phrase is equivalent to freeHblder ; see 
McKechnie, 114 seq. ; Vinogradoff in Magna Carta Commemoration Essays, 
80-83 ; Powicke, ibid., 103—109 ; Holdsworth, Hist, of Eng. Law. ii. 
211 - 212 . 
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I. — Feudal Obligations 

2 , 3. The heir (if of age) shall pay only “ the ancient relief ” — Beliefs 
viz., in the case of an earl or baron, £100 ; of a knight, 100s. ; 
of one holding less than a knight’s fee, less in proportion (c). 

A minor, who is in ward, shall have his inheritance, on coming of 
age, without relief or fine. 

By the charter of Henry I. c. 2, reliefs were to bo “ justa et 
legitima.” The sum is now defined (d). 

4, 5. Guardians shall take only reasonable fruits and profits, Wardships 
without destruction or waste ; and shall keep up the estate in 
proper condition during the wardship. 

By Henry I.’s charter, c. 4, the widow or next of kin was to 
be the guardian. The Assize of Northampton (1176), c. 4, 
directed that the lord of the fee should have the wardship and 
thus recognised the victory of feudal over family ties. Magna 
Carta remedies the abuses of wardship (e). 

6. Heirs shall be married without disparagement, [their Marriage 
near blood relations having notice beforehand]. 

Heiuy I.’s charter, o. 3, bound the king to consult his baronage 
as to the marriage of heiresses. In the Articles of the Barons, 
c. 3, “haueredes” were to ho married “per consilium propiu- 
quorum do consanguinitate sua.” In the Charter itself this is 
softened down to barely giving notice to the relations ; and 
even this requirement was omitted in Henry III.’s re-issues (/). 

7, 8. A widow shall receive freely, within forty days of her Widows 
husband’s death, her dower and inheritance ; and shall have 

her quarantine (forty days’ residence) in the family mansion. 

She shall not be forced to re-marry ; but if she wish .to do so, 
must obtain the lord’s consent. 

The king and other feudal lords sometimes forced the widows 
of their tenants to re-marry in order to gain the fine payable for 
consenting to the marriage. This abuse is here forbidden. 

15. [The king shall not empower mesne lords to exact other Aids 
than the three ordinary aids — to ransom the lord’s person, to 
knight his eldest son, and once to marry his eldest daughter, — 
and these of reasonable amount.] 


(c) On “ barons ” and “ knights ” in the Great Charter, see the paper 
by J. H. Bound, in Magna Carta Commemoration Essays (1917), pp. 46-77. 

(d) Supra, pp. 42, 56. The relief of a barony was reduced in the time 
of Edward I. to 100 marks. 

(e) Supra, pp. 43, 66. 

( / ) Supra, pp. 43, 56. It has boon commonly said that by a strained 
construction the word “ haeredes ” in this clause was held to include 
male as well as female heirs. But see Pollock and Maitland, i. 324 : “ We 
can trace the sale of the marriages of boys back to a very few years after 
GlanviU’s death.’’ 
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16. No one shall be comi)elled to render more than the due 
scr^’ice for a knight's fee or other free tenement. 

29. No knight shall be compelled to pay for castle-guard, if 
he be willing to perfojm the service in person, or (on reasonable 
excuse) by a proper deputy ; and whilst on service in .the army, 
he shall be free from the duty of castle-guard. 

32. The king shall not hold the lands of convicted felons 
except for a year and a day, at the expiration of which time the 
lands shall be given up to the lords of the fees. 

By the common law, tho lands of a person attainted of 
tieason were forfeited to the crown ; but on attainder of petit- 

I treason or felony, they escheated to the immediate lord, subject, 
however, in this case, to the king’s right to hold them for a year 
and a day (g). By 54 George III. c. 146 (1814), the forfeiture 
was limited (except in the cases of treason, petit-treason, or 
muider) to the life interest of the offender ; but the personal 
property of all felons continued liable to bo forfeited to the 
crown down to 1870. In former times attainder also woikcd 
“ coriuption of blood,” the effect of which was to prevent any 
inheritance being claimed from or through the attainted person. 
Thia_ haish law was considerably mitigated by 54 George III. 
e. l'45, and other statutes, and finally by 33 & 34 Viet. 
0 . 23, passed in 1870, it was enacted that (with the single 
exception of forfeiture consequent upon outlawry) “no con- 
fession, verdict, inquest, conviction, or judgment of or for 
treason, or felony, or fdo de se, shall cause any attainder, or 
corruption of blood, or any forfeiture or escheat.” There is 
much valuable material on the early history of forfeiture, 
amercement and corruption of blood in Julius Goebel, Felony 
and Misdemeanor (New York, 1937), vol. I. 

37. The king shall not have the wardship of land held in 
chivalry of a mesne lord, by reason of the sub-tenant also 
holding other land of the king, either in fee-farm, socage, 
burgage, or petit-serjeanty ; nor the wardship of such fee-farm 
unless it owe military service (h). 

If the sub-tenant holds a tenement of the crown by knight 
service, however, the king’s “ prerogative wardship ” will 
attach to all his laud, of whomsoever held. 

48. The tenants of baronies escheated to the crown shall only 
pay the same relief and perform the same services as if the land 
were still held of a mesne lord. 

It will be observed that forfeiture, or escheat for failure of 
heirs, continually reduced the number of tenants in chief ut de 


{g) Hawkins, Pleas of the Crown, ii. o. 49, ss. 1-3. During that interval 
the crown was entitled to waste the tenement — “ year, day and waste” 
is the usual expression. It is curious that the Charter omits mention of 
waste. 

(h.) For an explanation of these feudal tenures, see supra, pp. 44 seq. 
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corona, and that the sub-tenants who thereby came to hold of 
the crown were only tenants in chief irf de cscaelta and so were 
not subject to the heavy burdens of their predecessors. The 
crown’s rights are thus continually diminishing. 

46. Barons who have founded abbeys shall have the eustody 
of them when vacant. 

The constitutional importance of these remedial provisions, 
grouped under the above head of “ Feudal Obligations,” con- 
sists in the evidence which they afford of the vexatious and 
increasingly onerous character of the exactions of the feudal 
monarchy of the Norman and earlj' Angevin kings. 

II . — Administration of Law and Justice 

17. Common Pleas shall not follow the king’s court, but be 
held in some certain place. 

The intent of this clause was that suitors might always have 
a fixed and settled court to resort to, instead of being subjected, 
as formerly, to the great expense and inconvenience of following 
the king in his progresses through the kingdom. 

18, 19. The recognitions of novel disseisin, mart d' ancestor, 
and darrein presentment shaU only be. h^ in the county where 
the lands in question lie. The king, or in his absence the chief 
justice, shall send two justices into each county [four times] a 
year, who, with [four] knights [to be chosen by the county 
court], shall hold such assizes. [If all the matters cannot be 
determined on the day appointed for each county, a sufficient 
number of knights and freeholders present at the assizes shall 
stay to decide them.] 

The charters of 1217 and 1226 have “ once ” instead of “ four 
times ” and omit the passages in brackets. 

20. A freeman shall only be amerced, for a small offence after 
the maimer of the offence, for a great crime according to the 
heinousness of it, saving to him his contenement ; and, after 
the same manner, a merchant saving his merchandise, and a 
villein saving his wainage ; the amercements in all cases to be 
assessed by the oath of honest men of the neighbourhood. 

21. Earls and barons shall not be amerced but by their peers, 
and according to the degree of the offence. 

22. No clerk shall be amerced for his lay tenement except 
according to the proportions aforesaid, and not according to 
the value of his ecclesiastical benefice. 

These clauses (20, 21, 22) were primarily intended as a safo- 

1 guard against the tyraimical extortions, under the name of 

I amercements, with which John had oppressed his people. At 
the same time they inculcate the general principle that amerce- 
ments ought to be proportioned to the offence, and that the 
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amount must be fixed not arbitrarily by the king but by a local 
group of neighbours in the case of the ordinary freeman, the 
merchant and the villein, and by judgment of peers in the ease 
o'f earls and barons (t). The term “ amercement ” is derived 
through the old French amercier, from the Low Lat. amerciaref 
both meaning “ to fine,” and signified the pecuniary mulct laid 
upon an individual who had done wrong. It was usually the 
penalty for procedural or administrative faults, or for petty 
offences in manorial courts, where certain of the suitors 
“ affeered ” (fixed) the sum. Latin plea rolls would say that 
the party was “ in mercy,” but properly, the amercement was 
a moderate fixed payment. On the other hand a court might 
order serious offenders to “ make fine ” with the king ; that 
meant making the best bargain they could with the exchequer. 
Fines fixed by the court or by statute are rare in the middle 
ages. “ Contenement ” signifira that which is indispensable for 
a man’s support and maintenance, according to his rank or 
social condition (k). Thus in Olanvill (1), the mesne lord is to 
demand reliefs from his sub-tenants “ secmrdum facultates, ne 
nimis gravari inde videantur vel suum contenementum amittere.” 
“ Wainage ” was the crops or tillage of the villein or husband- 
man (m). 

24. No sheriff, constable, coroner, or bailiff of the king shall 
hold pleas 'of the crown. 

This clause is important as marking an era in the history of 
our criminal judicature. It seoiired the trial of all serious crimes 
before the king’s justices, men of learning and experience in the 
law and to some degree, at least, free from local connections. 
Its practical effect was to take away from the ooimty court and 
the other inferior local tribunals the jiunsdiction of nearly all 
criminal matters. This important judicial reform was not a 
: sudden act, but the result of a gradual process! By the Assize 
of Clarendon, in 1166, sheriffs were to send those accused of 
robbery, murder or theft to the royal justice for trial (n) ; and 
in 1194 it was ordered that no sheriff should be a justice in his 
own county (o). Magna Carta now deprived sheriffs and other 
local officers of all jurisdiction over pleas of the crown (p). 


(i) On ffhat the barons meant by per pares suoe in this chapter, see 
MoKechnie, 295-297, On amercement, see Sir John Fox, Contempt of 
Court, 119 ff., and Goebel, Felony and Misdemeanor, 1. 

(k) The word derived from the French contenir and not a compound 
from tenementum. See Tait, Eng. Hist. Rev., xxxvii. 720 seq. (1912) ; 
Pollard, Eng. Hist. Rev., xxviii. 117 ; so in 1327 Crown process against 
its debtors was to be “ saving their countenance,” Rot, Farl. ii. 8, No. 8. 

(l) De Leg. ot Cons., lib. ix., c. 8. Cf. ibid., c. 11 ” ne aliquid de suo 
honorabili contenemento amittat.” 

(m) Tait loc. cit, Wainage was not the wagon or wain and other imple- 
ments of husbandry, but is a latinised form of the French gagnage. The 
object of saving the villein’s tillage was to prevent him being completely 
impoverished, for his tillage was his means of sustenance, the basis of his 
contenemeiUum. 

(n) Assize of Clarendon, c. 1. (Select Chart., 170.) 

(o) Forma procedendi in placitis Coronie Regis, c. 21. Hoveden, ii. 
262-267. Select Chart., 264. 

(p) Certain powers were however still retained by the sheriff. See 
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Henceforth, he could take indictmentB and keep prisoners 
accused or suspected, but only royal justices could try them. 
“ Ploas of the crown ” are criminal prosecutions carried on in 
the name of the sovereign, “who is supposed by the law,” 
remarks Blackstone, “to be the person injured by every 
infraction of the public rights of the community.” Ihe word 
“ constables ” meant castellans, or constables of castles, of 
which in the time of Henry II. there were upwards of eleven 
himdred in England. These constables possessed considerable 
power, and within the precincts of the manors upon which their 
castles were built, h^d trials of crimmal charges, as the sheriffs 
did within their respective cormtiM. In manors not having a 
castle, the criminal and civil jurisdiction of the lords was 
exercised by the stewards or bailiffs. The convenience of secure 
prisons afiorded by these private castles caused prisoners charged 
with crimes in the coimties to be frequently committed to the 
custody of the constables, who too often abused their trust. 
Nearly two hundred years after the Great Charter, a statute 
(6 Henry IV. c. 10) directed justices of the peace to imprison in 
the common gaol, “ because that divers constables of castles 
within the realm of England be assigned to be justices of the 
peace by commission from our lord the king, and by colour of 
the said commission they take people to whom they bear ill- 
will and imprison them within the said castles till they have 
made fine and ransom with the said constables for their deliver- 
ance.” To deprive such men of the power to try prisoners was 
a great boon to the people. 

34. The writ called pratcipe shall not in future be issued to 
anyone regarding any tenement so as to cause a freeman to lose 
his court. 

This clause attempts to maintain the strict feudal rule that 
the solemn writ of right for land should be addressed to the lord 
of the fee from whom the land is held. The case thus began in 
the lord’s court (but could be evoked thence into the king’s 
court). The abuse here attacked wm the issue of the writ in 
the form praecipe quad reddat which was addressed to the sheriff, 
and thxis deprived the lord of the profits of his jurisdiction, and 
might imperil the tenure (g). 

36. The writ of inquest of life or limb shall be given gratis, 
and not denied. 

The writ referred to was that “ De odio et alia " of “ malice 
and hate.” A man appealed, i.e., accused by a private indi- 
vidual of homicide or felony (see infra, p. 88), claimed that 


McKechnie, 309 : “ Along with the coroners, he conducted preliminary 
inquiries even into pleas of the Crown ; while in his toum (which was 
specially authorised to be held twice a year by chapter 42 . . .) he was 
made responsible for every stage in the trial of trivial offences.” 

(g) See the writ in Glanvill, lib. i. c. 6. Select Chart., 190. Magna 
Carta left to the king the right to use the writ for the purpose of settling 
disputes between tenants-in-chief or where the tenure was disputed. The 
clause was soon evaded by writs of entry and became inoperative. See 
Flucknett, Statutes and their Interpretation, 82-83 ; McKechnie, 346- 
355 ; Pollock and Maitland, ii. 63-70. 
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the charge was not a bona fide one, but brought through spite, 
and the decision on this point, which came to be regarded as a 
fliial" verdict of guilt or innocence, was made by the local jury. 
It afforded to the accused, therefore, the opportimity of escaping 
the duellum, and was also a means by which a person imprisoned 
on such a charge could procure the privilege, in certain circum- 
stances, of being released on bail to await the iter of the king’s 
justices. The writ was not, however, issuable as of right, but 
only as a matter of royal favour ex regioe potestatis benejicio (r). 
Advantage was taken of this circumstance during John’s reign 
to extort large sums of money for the privilege. Magna Carta 
made it grantable as a matter of right, and without payment (a). 

38 . No bailiff for the future shall put any one. to his law {ad 
legem) upon his own bare saying, without credible witnesses to 
prove it. 

The meaning of this clause has been disputed from the early 
fourteenth century onwards (t). To put a man to his law was 
to put him upon his defence (m), and thus in jeopardy, and 
strenuous efforts were made during the middle ages and long 
after to prevent the oppressive use of criminal and civil pro- 
cedure. It was often insisted that legal proceedings in the 
king’s courts could only be begun by original writ, appeal or 
indictment. Hence the early opposition to equity on the groimd 
that sub pcena was not an original writ, and to the council and 
star chamber on the gromid that they proceeded without indict- 
ment. Both ecclesiastical and royal procedure had to deal with 
the problem caused by the facts that many honest persons were 
loth to prosecute, and that many unscrupulous persons were 
eager to do so. In both cases justice failed. The church had 
long ago developed the synodal juiy (x) and in 1164 Heniy II. 
gave the church the co-operation of the sheriffs in summoning 
synodal juries, but insisted that la 3 rmen should not be tried by 
the church unless accused by substantial witnesses or by a 
synodal (y). A few years earlier he had ordained in Noimandy (z) 
that a rural dean’s bare word was insufficient as an accusation. 
In 1166 these experiments with church procedure were trans- 
ferred to royal procedure with the regularisation of the indict- 
ment (o). The present clause (with its mention of “ bailiffs ”) 
seems to cariy the matter a stage further and into the seignorial 


(r) Glonvill, lib. xiv. c. 3. 

(s) This chapter has no bearing, as often supposed, on the history of 
habeas corpus. The writ is fully discussed in Blsa de Haas, Antiquities of 
Bail (New York and Oxford, 1940), chap. IV. 

(0 On the various interpretations see McKechnie, 370-376. That 
suggested above is substantiedly new, though based on a hint in Pollock 
and Maitland, I. 151, n. 1 and somewhat dffierently put, ibid., H. 606. 

(u) But in the second re-issue of 1217 the wording was slightly altered 
to ad legem manifestam nec ad juromentum. 

{x) Of. Fournier, I’CEuvre eanonique de B4ginon de Priim (1920), Biblio- 
th6que de I’Ecole des Chartcs, LXXXI. 6, 23. 

(y) Constitutions of Clarendon, c. 6 (Stubbs, Seleet Charters, 166) ; 
Polloek and Maitland, i. 161-2; Haskins, Norman Institutions, 219, 329. 

(z) Ordinance of Falaise (1169), in C. H. Haskins, Norman Institutions. 
219, 329 ff. 

(o) Assize of Clarendon, c. 4 (Stubbs, Select Charters, 170). 
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courts where bailiSs had ample opportunities for petty oppres- 
sions and vindictiveness. The bailiff commonly prosecuted in 
manorial courts, and the accused seems generally to have 
defended himself “ against the bailiff and his suit ” (6) — we 
may well suspect that this suit was often little more than a 
fiction. 

42. [In future any one may leave the kingdom and return at 
will, unless in time of war, when he may be restrained “ for 
some short space for the common good of the kingdom.” 
Prisoners, outlaws, and alien enemies are excepted, and foreign 
merchants shall be dealt with as provided in the 41st clause] (c). 

This clause has some ecclesiastical interest, as it removed a 
practical impediment in the way of appeals to Rome. It was 
among the clauses reserved for further consideration in Henry 
III.’s first re-issue of the Charter, and was never afterwards 
restored. The sovereign still retains the prerogative of prevent- 
ing any subject from quitting the realm, by the write ne exeat 
regno. Coke points out (d) that although by the common law 
every one had liberty to go abroad when he would, unless 
specially enjoined to remain at home, there were formerly 
certain orders of men under a continual prohibition from quit- 
ting the realm, without the king’s previous licence. Peers were 
thus prohibited, because they were the counsellors of the crown ; 
knights, because they were to defend the kingdom from invasion ; 
all ecclesiastics, because they were confined by a special law 
(Constitutions of Clarendon, 1164), on account of their attach- 
ment to the see of Rome ; and all archers and artificers, lest 
they should instruct foreigners how to rival the manufactures of 
England. In 1381 a statute (5 Ric. II., st. 1, c. 2) prohibited all 
persons whatever from going abroad without licence, except 
only the lords and other great men of the realm, true and notable 
merchants, and the king’s soldiers. This was not repealed till 
4 James I. o. 1, .sec. 22. In his reign, however, various Acts 
jfrere passed restraining, as a particular guard against the 
papacy, the sending, without licence, any children out of the 
Tealm, to seminaries beyond sea, or for any cause whatever 
(3 Jac. I. c. 5). The writ ne exeat is now, in practice, only used 
to prevent a party to an action in respect of equitable debts 
and claims from withdrawing liis person and property from the 
jurisdiction of the court. 

44. [Persons dwelling without the limits of a forest shall not 
in future be compelled to aLlcnd the king’s forest courts upon 
common summons, unless the y be impleaded or be pledges for 
others attaehed for forest offences.] 

Henry II., in the Assize of Woodstock (1184), had established 
an exact analogy between the courts of the shire and those of 
the forest, all men being required to attend the king’s forest 


(6) Cf. Maitland, The Court Baron (Selden Society), 20-39 passim. 

(c) See infra, p. 94. 

(d) 3 Inst. c. 84. 
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court, which exercised supreme jurisdiction over all woods and 
forests, whether a part of the royal demesne or not. He 
appointed justices to visit the forests at the same time and on 
the same sj'stem as the justices itinerant. The forest clauses 
were omitted from the Charter in 1217, and were embodied 
with other remedial provisions in the separate Carta de Foresta 
of Henry HI. (1217) (e). 

45. [We will appoint as justices, constables, sheriffs, and 
bailiffs onlv “ such as know the law and mean duly to observe 
it.”] 

54. No one shall be taken or imprisoned on the appeal of a 
woman except for the death of her husband. 

In cases of death by murder or manslaughter, an “ appeal ” 
of felony wa.s allowed to he brought only by certain relations or 
V the feudal lord of the deceased ; by the widow for the death 
of her husband, or by the heir male for the death of his ancestor. 
The word “ apiJeal ” is not used hero m the ordinary sense of a 
complaint to a higher court for injustice done by an inferior 
one ; but signifies an accusation or challenge, an original suit by 
one subject against another, rather because of his own peculiar 
damage than for an ofience against the public. The defendant 
in an appeal had the right of trial by battle (a rule of Norman 
origin). Tiro parties were obliged to fight in their own persons, 
imless the appellant were a woman, a priest, an infant, lame, 
blind, or sixty years old, any of whom were permitted to hire a 
champion. The appeal by a woman was therefore disliked and 
limited to the death of a husband. The appellee in these cases, 
could clear himself by the ordeal, or, after the virtual abolition 
of this procedure, by trial by a jury “ per patriam *’ (/). If 
the appellee were worsted in the combat, or found guilty, he 
suffered the same judgment as if convicted on an indictment ; 
but the crown had no power to pardon him, because an “ appeal” 
was a private suit (p). An appeal might be brought even after 
the appellee had been tried and acquitted on an indictment. 
The period within which this right could be exercised was 
limited by the Statute of Gloucester (6 Edw. I., c. 9) to a year 
and a day. The “ battel ” took place in the presence of the 
judges of the Court of King’s Bench or Common Pleas, attired 
in their scarlet robes, who sat looking on while the combatants 
each armed with a staff an ell long, and a leathern shield, 
cudgelled each other from sunrise to star-rjsing, or until one of 
them cried “ craven.” Though long obsolete, neither appeals 


(e) Infra, p. 101. The principal authorities on forest law are Ifanwood, 
Lawes of the Forrest (1598, 1615), G. J. Turner, Select Fleas of the Forest 
(Selden Society, 1899), C. Fetit-Dutaillis, Studies Supplementary to 
Stubbs, I. 148-261, N. Neilson in The English Government at Work (ed. 
J. F. Willard and W. A. Morris, 1940) 394-467 and A. L. Cross, Eighteenth 
Century Documents relating to the Forest (Ann Arbor, 1928). Compare 
S. Deck, Etude sur la ForSt d’Eu (Caen, 1929). 

{f)Cf. McKeohnie, pp. 461-2 ; Neilson, Trial by Combat, oh. xvi. ; 
Sayles, Select Cases in King’s Bench (Selden Sec.), III. Ixxii ; Stephen, 
History of Criminal Law, i. 244 ; Holdsworth, HI. 608. 

(g) See Glanvill, lib. xiv. ; Bracton, lib. iii. ; Britton, lib. i. ; Hawkins, 
Pleas of Crown, ii. 392. 
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nor trials by battle were legally abolished till the early part of 
the nineteenth century (h). In 1817 a writ of appeal was tried 
in the court of King’s Bench against Abraham Thornton, for 
the alleged rape and murder of Mary Ashford. The appellee, 
who had already been tried and acqvdtted at Warwick Assizes 
on the same charge, cast down his glove in open court and 
formerly demanded trial by battle against the appellant, the 
brother of the deceased. The court having allowed the demand, 
time was given for due consideration of the novel circumstances 
of the case' ; ultimately the appellant declined to accept the 
challenge, and the defendant was discharged without bail on 
Oct. 20, 1818 (i). This led to the passing (22nd Juno, 1819) of 
the statute 59 George III. c. 46, intituled “ An Act to abolish 
appeals of murder, treason, felony, or other ofiencos, and wager 
of battel, or joining issue and trial by battel in writs of right ’ ’ (fc). 


III . — Fundamental Principles of the Constitution 


12. [No scutage or aid shall be imposed unless per commune 
consilium regni, except in the three cases of ransoming the 
king’s person, making his eldest son a knight, and once for 
marrying his eldest daughter ; and for these the aids shall be 
reasonable. Li like manner it shall be concerning the aids of the 
city of London.] 

14. [Lti order to take the common counsel’of thejkingdom in 
the imposition of aids (other than the three regular feudal aids) 
and of scutage, the king shall cause to be summoned the arch- 
bishops, bishops, abbots, earls, and greater barons, by' writ 
directed to each severally, and all other tenants in capite’jhy a 
general writ addressed to the sheriff of each shire ; a certain day 
and place shall be named for their meeting, of which forty days’ 
notice shall be given ; in all letters of summons the cause of 
summons shall be specified ; and the consent of those present 
on the appointed day shall bind those who, though summoned, 
shall not have attended.] 
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These two clauses (12, 14) were often said to amount to the 
j, surrender of the royal claim to arbitrary taxation, and to lay 
j. down the principle that the nation ought not to be taxed except 
j by coirsent of the national coimcil. But they deal not with 
taxation in general but with specific duos, scutages aud extra- 
ordinaiy aids from the feudal tenants, and aids from the city 
of London. Tallages upon towns aie not included (Z). The 
towns were still to a great extent in the position of demesne lands 
of the king or other lord, and their inhabitants in a state of 
quasi-villeinage. It is noticeable that in the “ Capitula quae 


{h) See supra, pp. 48 aeq. 

(i) See Ashford v. Thornton, [1818] 1 Bam. & Aid. 406. 

(k) Note that trial by battle in real actions was fought by champions, 
and not by parties. 

(Z) Cf. McKechnie, pp, 238-9. 
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Barones petunfc et Dominus Bex concedit ” (che rough draft of 
the barons’ demands, subsequently embodied in the Charter), 
after the provisions against levying scutage or aids except by 
consent of the national council, occur the words : “ Simili modo 
fiat de taUagiis et auxiliis do civitate Londonarium et de alUs 
civitatdms quae inde habont libertates.” It may be that the 
barons in excluding tallages (the crown’s right to which was 
only abolished in 1340) and omitting the other chartered towns 
wore making a concession to John in matters where their own 
interests were not concerned. Nevertheless, sub-tenants did 
benefit by this chapter, because lords subjected to exactions 
from the crown had the right of calling upon their tenants for 
help in meeting them (m). The city of London can never have 
been regarded as a demesne of the crown, and it is accordingly 
hero raided with free tenants in capite. The word “ baron ” was 
of wide signification, including all free tenants-in-chief. It had 
not yet become a title in its modern acceptation. The citizens of 
London and of the Cinque Forts were sometimes .designated 
“ barons ”. While the “ greater barons ” developed into the 
House of Lords, the “lesser barons ’’ became absorbed in the 
mass of the commonalty, and were represented, with the towns, 
in the House of Commons. The significance of the 14th clause, 
as defining the method of summoning the national council, will 
be discussed later on in the chapter on the “ Origin of Parlia- 
ment.’’ Although the 12th and 14th clauses were omitted in 
Henry III.’s renewals of the Charter, the form of a grant of 
scutages and aids appears to have been generally observed 
throughout his reign (n). Moreover, although this chapter 
only deals with royal dues, we find loids applying the principle 
in their relations with their own tenants. ’Thus Henry de Tracy 
in 1235 summoned his knights, and they, in court assembled, 
granted him an aid (a). 


No saJOf 
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89. No free man shall be taken or imprisoned or disseised, or 
outlawed, or exiled, or anyways destroyed ; nor will we go upon 
him, nor will we send upon him, unless by the lawful judgment 
of his peers, or by the law of the land. 

40. To none will we sell, to none will we deny or delay,, right 
or justice. 


Earlier exponents of the Charter have read into these clauses 
legal conceptions of a later age and tended to exaggerate the 
importance of the principles embodied in them. Sir James 
Mackintosh remarks (p), for example, that hero “are clearly 
contained the habeas corpus aftd the trial by jury, the most 


(m) F. M. Stenton, English Feudalism, 183. Cf. infra, p. 156. 

(a) Cf. writ for collection of scutage, 1235 ; Select Chart., 367. In 
clause 44 of the second re-issue of the Charter (1217) scutage was to be 
taken in future according to the custom of Henry II. There is no refer- 
ence to aids. For a suggestion that recent changes in the nature of scutage 
made the clauses unnecessary, thus accounting for their omission, see 
Lapsley’s note in Fasquet, Origins of the House of Commons, App. III. c. 

(o) Braoton’s Note Book, 1146. 

(p) Hist. Eng., i. 219-^20. 
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effectual securities against oppression which the wisdom of mair 
has hitherto been able to devise ” ; and Hallom has termed them 
“the essential elauses as being those which “protect the 
personal liberty and property of all freemen, by giving security 
from arbitrary imprisoiunent and arbitrary spoliation ” (q). 
These views require some modification. Neither the petty 
criminal jury nor the writ of habeas corpus were yet in existence, 
and from time to time kings continued to claim and to exercise 
the prerogative of arbitrarily committing to prison persons 
suspected of designs against the crown until the right was 
abolished by the Petition of Right on the alleged ground that 
it was contrary to the tenor of Magna Carta (r). These clauses 
were intended, not to enunciate new principles, but to protect/ 
the freeman against the arbitrary acts in which King John had 
indulged (a). 

(1) NuUus liher homo capiatur vel imprisortetur, meaning that 
no freeman could be arrested and detained in prison without a 
trial. 

(2) Avi dissaiaietur de liber o tenemento suo, vel libertatibus, 
vel liberis consuetudinibus suis (<) ; meaning thereby that no 
man shall be dispossessed of his freehold or of his liberties or 
free customs — that is, of such feudal franchises, immunities and 
privileges as had been granted to him. 

(3) Aut utlagetur, avt exuletur, avt aliquo tnodo destruatur. 
By “ outlawry ” is signified the ejecting of a person, by, public 
proclamations, from the benefit of the law, a process which, 
from the time of Alfred until long after the reign of William the 
Conqueror, was available in the case of felony only, for which the 
penalty was death ; and therefore an outlaw, having, as it was 
said, a wolf’s head, might be slain by any man. Early in 
Edward lll.’s reign it was decided that none but the sheriff 
should put an outlaw to death, under pain of being considered 
guilty of felony ; the only exception was when an outlaw was 
slain during an attempt to capture him. Outlawry was regu- 
larly used where trial was impossible because the accused had 
fled, and was roughly equivalent to a conviction. By “ exile ’’ 
is signified not so much formal banishment, as that degree of 
oppression which compels a tenant groat or small to abandon 


{q) Elallam, Middle Ages, ii. 327. 

(r) McKechnie, 392-395. Vinogradoff, Magna Carta Commemoration 
Essays, 94. Such action generally aroused protests, and sometimes Magna 
Carta was expressly invoked. Arrest was followed by trial, although 
sometimes of on archaic sort. Cf. Flucknett, Origins of Impeachment, 
Transactions of the Royal Historical Society (1942), 47. Even later, 
somewhat similar powers were claimed by Privy Councillors and Secretaries 
of State (below, p. 347). But at no time did the crown seek or obtain legal 
recognition of such powers as the French monarchy employed by means of 
lelires de cachet. 

(s) Cf. Powicke, Magna Carta Commemoration Essays, 103 : " The 
thirty-ninth clause was intended to lay stress not so much on any form 
of trial as on the necessity for protection against the arbitrary acts of 
imprisonment, disseisin, and outlawry in which King John had indulged.” 

(t) The words de Ubero tenemento suo, vel libertatibus, vel liberis eon- 
auetudinibus suis were added in the so'cond re-issue of the Charter in 1217. 
The words de libertatibus cannot be imderstood, as Coke interpreted them, 
so as to include a general prohibition of monopolies. 
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his holding (m). “ Destroyed ” is most probably a colloquial 

expression with the sense of “ ruined.” 

(4) .Wee super eum ibimus nec super eum mitiemus ; inade- 
quately translated in the Statutes at large by “ nor will we pass 
upon him, nor condemn him.” And Coke erroneously explained 
these words in connection with the form of legal procedure : 
“•No man shall be condemned at the king’s suit, either before 
the king in his bench, where the pleas are coram rege (and so are 
the words nee super eum ibimus to be understood), nor before 
any other commissioner or judge whatsoever (and so are the 
words nec super eum mittemus to be understood), but by the 
judgment of his peers — that is, equals, or according to the law 
of the land.” But the significance of the words is brought out 
correctly by Lingard, who remarks that John had hitherto been 
in the habit of going with an armed force, or sending an armefl 
force on the lands and against the castles of all whom ho -knew 
or suspected to be his secret enemies, without observing any 
form of law (x). The king’s letters patent still exist (y), dated 
at Windsor the 10th day of May, in the 16th year of his reign, 
about a month before the meeting at Runnsunede, in which he 
attempted to detach the barons from the confederacy against 
him, by promising to them and their retainers specially what 
was afterwards granted to all the freemen of the realm ; 
“ Sciatis nos concessisse baronibus nostris qui contra nos sunt 
quod nec eos nec homines suos capiemus, nec dissaisiemus, nec 
super eos per vim vel per arma ibimus nisi per legem regni 
nostri, vel per judicium parium suorum in curia nostra.” 

(5) Nisi per legale judicium parium suorum, vel per legem 
terrae. These words, which refer to and govern all that precedes, 
have been variously interpreted. Whether vel is conjunctive or 
disjunctive has been much argued ; the best suggestion is still 
Maitland’s, namely that it is “ subdisjunctive,” ■with the mean- 
ing “ and/or ” (z). It is probable, as Professor Adams con- 
cludes (a), “ that what the barons had in mind in this clause was 
not chiefly the form of trial, but was the general body of the 
law- and the rights which it secured them.” The “ judicium 
parium ” of Magna Carta is a phrase of wide signification refer- 
ring to a long familiar legal principle rather than the technical 
definition of a mode of trial. “ It lay at the foundation of all 
German law ; and the very formula here used is probably 
adopted from the laws of the Franconian and Saxon Csssars ” (6). 


(а) Statute of Marlborough (1267), c.(23 uses “ exile ” to mean the sort 
of waste which compels villeins to flee from their holdings, thus im- 
poverishing the manor. 

(ar) Lingard, Hist. Eng., iii. c. 1. Olanvill, ix. 1 uses the expression ire 
contra of private feudal warfare; c/. Stenton, Feudalism, 250 n. 2. 

(y) Rot. Pat. 16 Joh. part 1, m. 3, d., ed. Hardy, p. 141 ; Blackstono, 
Introduction to the Charters, xiii. 

(z) See Adams, Origin of the English Const., 262 seq. ; McEechnie, 381 ; 
Vinogradoff, in Magna Carta Essays, 80. But cj. Powicke, idid., 90 seg. 
Pollock and Maitland, I. 173 n. 3 is of capital importance. 

(o) Adams, op. cit., 242. So also Vinogradoff, 85 : “ The struggle was 
waged to secure trial in properly constituted courts of justice and in 
accordance with established justice ” ; and Powicke, 120 : “ In 1215 
neither baron nor freeman was concerned primarily with a judgment of 
peers so much as with justice.” 

(б) Stubbs, Const. Hist., i. 577. C/. the Constitution “ De Beneficiis ” 
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The peers were the follow suitors, in tho case of the baron, the 
other tenants-in-chiof in the Curia Regis, in tho case of tho 
tenants of a mosue lunl, the other suitors in the Court Baron. 
Veiy soon, however, a criminal petty jury was taking the place 
of a batch of peers, and, except in the case of a great man, 
recognition by free and lawful men of the “ country ” was being 
substituted for judgment by the feudal peers (c). 

(6) Nutti vindemus, miMi negabimus, aut differemus, rectum 
mUjusUciam. The proviso was probably mainly directed against 
the bribes or fines which were anciently paid to delay or expedite 
judicial proceedings (d). The words “ to none will we sell ” were 
intended to abolish the fines paid for procuring right or judg- 
ment ; “ to none will we deny ” referred to the stopping of suits 
and the denial of writs ; “ to none will we delay ” meant tho 
delays caused either by the counter-fines of defendants (who 
sometimes outbid tho plaintiffs), or by the will of the king. This 
clause of tho Charter, says Madox, was so far efiectual that fines 
for law proceedings became more moderate, and the evils alluded 
to gradually fell into disuse (e). 


rV. — Cities, Boroughs, Commerce 

13. The city of London shall have all its ancient liberties and 
free customs, and so of all other cities, boroughs, towns, and 
ports. 

33. All weirs (“ kydelli ”) in the Thames and Medway and 
throughout England shall be put down, except on the sea-coast. 

Kydelli wore fish-weirs. The object of their removal was not, 
as often stated, in older to prevent private appropriations of the 
right of fishing in public rivers, but to remove from rivers all 
obstacles likely to interfere with navigation (/). Tho removal of 
weirs from the Thames and Medway is directed in several ancient 
charters besides the present, and by many statutes. 

85. There shall be one standard ... of measures and one 
standard of weights throughout the kingdom. 

Uniformity of weights and measures had been enjoined in an 
assize of Bichard I. ; and in the Articles of Visitation, issued by 
that king in 1194, the itinerant justices were directed to inquire 
“ de vinis venditis contra assisam, et do falsis mensuris tarn vini 
quam aliarum rerum {g). 


of Conrad the Salic, 1037 (Mon. Germ. Hist., Const., i, 89). Similarly, 
Lothair TI. declares : Sancimus ut nemo miles adimatur de possessione sui 
beneficii nisi convicta culpa quae sit laudanda per judicium parium suorum 
sicut supra dictum est. In the so-called “ Leges Henrici Primi ” (xxxi. 7), 
we find the same principle expressed in nearly the same words : Unusquis- 
que per pares sues judicandus est. 

(c) Vinogradoff, 91, where the gradual process of substitution is traced. 

(d) Instances are given in Madox, History of the Exchequer, ch. xii. 

(e) But see Pollock and Maitland, i. 196, and McKechnie, 396-398, 

( / ) See McKechnie, 343-344. 

(flf) Hoveden, iii. 263 ; iv. 33 ; Select Chart., 264. On the numerous 
statutory regulations of weights and measures subsequent to Magna Carta, 
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Foreign 41. All merchants shall have liberty safely to enter, to dwell 

meiohanta travel ill, and to depart from England, for the purposes of 

commerce, without being subjected to any evil tolls, but only 
according to the ancient and allowed customs, except in time 
of war. On the breaking out of war, merchants of the hostile 
state who may be in England shall be attached, without damage 
to their bodies or goods, until it be known how our merchants 
are treated in such hostile state ; and if ours be safe, the others 
shall be safe also. 

This provision in favour of mei’chanta has been eulogised, as 
showing something like free-trade sentiments in days when the 
feudal barons throughout Europe were accustomed to oppress 
and pillage commerce ; there has also been the contrary sug- 
gestion that it was in the intemst of the barons to oncom-ago 
foreign trade for they were the chief consumers of wines and 
luxuries imported from the continent, and that this clause was 
opposed to the interests of the English traders. The first view 
is clearly untenable. The second contains more truth. “ On 
the whole the king, the prelates and barons support the mer- 
chants ; they are useful, they lend money, they lower prices, 
they will pay -for favours ” (h). It is difficult to find the conflict 
which many authors suggest between this and c. 13 (i). The 
present chapter maintains the old customs (which restrained 
the merchant’s stay to forty days, and his trade to wholesale 
transactions, &c.) and merely relieves him of “ evil tolls.” The 
decent treatment of foreign merchants in England was in the 
interests of merchants generally, for reprisalB were a common 
feature of international commerce. In Henry III.’s first 
re-issue of the Charter, the words “ nisi publics antea prohibit! 
fuerint ” were inserted immediately after " Omnes mercatores.” 
The effect of this was to restore to the king full discretionary 
authority over foreign trade {k). 


V . — Purveyance and other Royal Exactions 

Porvoytmoa 28. No Constable or other royal bailiff shall take any man’s 
corn or other chattels without immediate payment, unless the 
seller volimtarily give credit. 


see the Seventh Annual Report of the Worden of the Standards, 1872- 
1873. The law on the subject is now embodied in the consolidated Weights 
and Measures Act, 1878 (41 & 42 Viet. c. 40), as now amended by 52 & 53 
Viot. o. 21, the Weights and Measures Act, 1889. By the Weights and 
Measures (Metric System) Act of 1897 (60 & 61 Viot. c. 46), the use of the 
metric system in trade was recognised, and the penalty for its employment 
abolished. 

{h) Pollock and Maitland, I. 464. For the importance of the foreign 
merchants in England at this time, cf. Cunningham, Growth of English 
Industry and Commerce, 1. 194. 

(t) B.g. Pollock and Maitland, I. 466; MoKechnie, 404; Lipson, 
Economic History, I. 449. 

{k) McKechnie, 404. 
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80, 31. Nor shall the king, his sheriffs, or bailiffs, take any 
horses or carriages of freemen for carriage, or any man’s timber 
for castles or other uses, unless by consent of the owner. 

Puiveyance yroin pourvoir, to provide) was a prerogative 
enjoyed by the crown of “ buying up provisions and other neces- 
saries, by the intervention of the king’s purveyors, for the use of. 
his royal household, at an appraised valuation, in preference to 
all others, and even without the consent of the owner, and also 
of forcibly impressing the carriages and horses of the subject to 
do the king’s business on the public road . . . upon paying a 
settled price ; a prerogative which prevailed pretty generally 
throughout Europe ” (I). In Henry III.’s charters the restric- 
tions on purveyance wore modified and a scale of prices added. 

The abuses to which this system gave rise were manifold and 
grievous. The evil was never completely suppressed until the 
prerogative itself was resigned by Charles II. (m). The right 
was even extended to men’s labour as well as to their goods. 

Thus, Edward III. granted a commission to William of Walsing- 
ham, to impiess painters for the works at St. Stephen’s Chapel, 
Westminster, “ to be at our wages as long os ^all be necessary,” 
and directed all sheriffs to arrest and imprison such ^ should 
refuse. Masons were frequently impressed (n), and Edward IV. 
granted a similar commission for the impressment of workers in 
gold for the royal household (o). 

28. Neither a town nor any man shall be distrained to make Bridges 
bridges at river banks, unless anciently and of right bound to 
do so {p). 

25. [Counties, hundreds, wapentakes, and trithings (q) shall Ferm of 
stand at the ancient ferins, without any increase, except the 
manors of the royal demesne.] 

It was customary for the king to farm out by the year, to the 
highest bidder, the sheriffdoms of counties and other offices. 

The officials recouped themselves by the exaction of excessive 
fines and fees, so that the people were .the real sufferers by the 
exaction of an increased rental. This chapter was omitted from 
all re-issucs. 

9. Land or rent shall not be seized for any debt due to the Dottsdneto 
crown, so long as the chattels of the debtor will suffice ; sureties 
shall not be distrained while the principal debtor is capable of 


(l) Blackstone, Conrni. i. 287. 

(m) 12 Car. II. c. 24 (1660). 

(n) D. Knoop and G. P. Jones, in Economic History Beview, VIII. 67. 

(o) Rymer, vi. 417 ; xi. 862 ; Hallam, Middle Ages, iii. 149. 

(p) The king’s interest in the repair of bridges was largely connected 
wiidi falconry. For this aspect see McKechnie, 300-302. For the normal 
common law duty of communities or specific landowners to repair bridges 
— one of the most ancient heads of local government law — see C. T. Flower, 
Public Works in Mediaeval Law (2 vols., Selden Society). 

(g) Third parts of counties or ridings. Yorkshire and Lincolnshire were 
so divided. 
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and to the 
Jews 


payment, and if they have to pay, they shall, if they wish, hold 
of the lands and rents of their principal until they are satisfied. 

The grant of the right of indemnity to the sureties of crown 
debtors — a right not enjoyed (apart from covenant) by sureties 
of other debtors (r) is noteworthy. The procedure is an anticipa- 
tion of elegit (a). 

10, 11. [Debts due to the Jews are to bear no interest during 
the minority of the heir of a deceased debtor ; the widow shall 
have her dower, and pay nothing of the debt ; and the children 
shall be provided with necessaries before payment of the debt 
out of the residue.] 

In all debts due to the Jews, the crown had an ulterior interest. 
They were the king’s bondmen, and are so described in “ Les 
Estatutz de la Jeuerie ” of Edward I.’s reign, which direct that 
every Jew of the age of twelve years and upwards shall pay three- 
pence annually “ de taillage au rey ky serf il est,” and that they 
shall not pay scot or lot, or be taxed with the men of the cities or 
boroughs, “ cum il sunt taillables al rey comes ses serfs e a nul 
autifes for a rey ” (t). Under the Norman and early Angevin 
kings the Jews were employed ” as a sponge ” to suck up the 
wealth of their subjects, and be periodically squeezed to supply 
the wants of the Crown. Madox thus sums up their position 
as disclosed by the Exchequer records : “ The king seemM to be 
an absolute lord of their estates and effects, and of the persons of 
them, their wives, and children. ’Tis true he let them enjoy 
their trade and acquests, but they seemed to trade and acquire 
for his profit as well as their own ; for at one time or other their 
fortunes, or great part of them, came into his coffers (m). ” 

26. On the death of a tenant in capite of a lay fee, indebted 
to the crown, the sheriff or other bailiff may attach the chattels 
of the deceased foimd upon his lay fee, to the value of the debt, 
by the view of lawful men ; and nothing shall be removed until 
the whole debt be paid, the surplus being left to the executors 
to fulfil the testament of the deceased. If nothing be found due 
to the king, all the chattels shall go to the use of the deceased, 
saving to his wife and children their reasonable shares {ct). 

27. [If any freeman shall die intestate, his chattels shall be 
distributed by the hands of his nearest kinsfolk and friends. 


(r) Cf. B. M. Jackson, History of Quasi-Contract, 4. 

(s) Plucknett, Concise History of the Common Law (3rd ed.), 347. 

(t) Stat. of the Bealm, i., pp. 221, 222. The date is 1276 ; G. J. Turner, 
in Law Magazine and Beview (4th ser.), XXI. 310. 

(u) Madox, Hist, of the Exchequer, 2nd ed., i. 221 aeg. All contracts 
of debt due to Jews were to be in writing, drawn out in several copies and 
examined by two Jews, two Christians, and two public officers, and then 
filed. Hoveden, iii. 266. For the “ Exchequer of Jews,” see J. M. Bigg, 
Select Fleas from the Exchequer of the Jews (Selden Society). 

(x) For the light thrown by this chapter on the right of making wills, 
see McKechnie, pp. 323-326. 
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under supervision of the church, saving to everyone the debts 
•which the deceased owed to him] {y). 

By clause 60, to which reference has already been made, all 
the foregoing rights and liberties granted to the king’s vassals 
are expressly extended to the tenants of mesne lords. The 
Charter concludes ; “ 63, Wherefore we will and firmly enjoin 
ithat the Church of England be fi^e, and that all men in our 
'kingdom have and hold the aforesaid liberties, rights, and con- 
cessions, well and in peace, freely and quietly, fully and wholly, 
to them and their heirs, of us and our heirs, in all things and 
places for ever as aforesaid.” This is followed by the oath to be 
taken by the king and the barons, mutually to observe all the 
articles of tie Charter, in good faith and without evasion. 

Clauses 47, 48, 49, SO, 51, 52, 53, 55, 56, 57, 58, 59, and 62 
have been omitted from this siunmary, as being mainly of a 
special and temporary character. They relate principally to 
the reform of the forests, the surrender of charters and hostages 
placed in the king’s hands as securities, the dismissal of his 
foreign servants and mercenary troops, the rights of the Welsh 
and of the King of Scots, and the grant of a general political 
amnesty. 

There remains only the 61st clause, by which means were 
provided for enforcing the due observance of the Charter. 
The question, how should the compact between the king and 
his people be enforced, was at once difficult and pressing. The 
king was left in possession of the regal power and dignity ; 
experience had shown the ease with which former sovereigns 
had broken their most solemn written engagements ; and the 
insincerity of John was notorious. At this period there were 
no effective constitutional checks against the king ; and so a 
rude device was hit upon, in its nature really impracticable, by 
which John granted, according to a widespread opinion, to aU 
his subjects a qualified liberty of rebellion. The whole baronage 
were to elect a Coimcil of twenty-five barons charged to take 
care with all their might that the provisions of the Charter were 
carried into effect. If the king or any of his officers shguld 
•violate the Charter in the smallest particular, these barons, or 
four of their number, were to complain to the king, or in his 
absence to the justiciar, and demand instant redress. If no 
redress be given within forty days, “ the said five-and-twenty 
barons, together with the commonalty of the whole land 
{communa totius terrae), shall distrain and distress us in all 
possible ways, by seizing our castles, lands, possessions, and m 


Gmeral 

application 


Enacting 
woids and 
oath 


Temporary 

proTiaiona 


Mode o! 
enforcing 
the Charter 


The twenty- 
five Con- 
servators 


(y) This clause was omitted from subsequent re-issuos, but it settled 
the law of intestacy. The church supervised the administration of the 
personal estate of an intestate. See Pollock and Maitland, ii, 357. 
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any other manner they can, till the grievance is redressed 
according to their pleasure, savixig harmless our ovm person and 
the perstoiis of our queen and children ; and when it is redressed 
they sliall obey us as before. And any person -whatsoever in 
the land may swear that he will obey the orders of the five-and- 
twenty baroies aforesaid in the execution of the premises, and 
will distress us, jointly with them, to the utnoiost of his power ; 
and we publicly and freely give liberty to any one that shall 
please to swear this, and never will hinder any person from 
taking the same oath. As to all those in the land who -will not 
of their own accord swear to join the five-and-twenty barons in 
distraining and distressing us, we will issue orders to make them 
take the same oath as aforesaid.” 

Much has been written about this remarkable clause. Stubbs 
thought that the twenty -five were empowered to make war 
against the king himself (z). and the most recent commentator 
h^ used similar words (a). It is difficult to find evidence for 
this -view either in the Articles of the Barons or in the Charter. 
There is no mention of war, nor of the “ defiance," diffidatio, 
-which preceded hostilities between a tenant and his lord. All 
the barons demanded, and all that the king conceded, was that 
tho royal castles, lands and possessions should lie open to dis- 
tress. In doing that, he was following what was a common 
form among conveyancers who daily inserted powers of distress 
in deeds creating rent charges and similar obligations. In this 
case, however, the power is given not to the party grieved but 
to a standing body of barons whose position has been compared 
to the fidejtiaaores or guarantors who frequently supervise the 
application of twelfth century treaties (6). This is a fruitful 
and novel suggestion. It would certainly be wrong to regard 
them as in any way constituting a court. 

The men of 1215 wore well aware that the constitution was 
not a self-winding and self-regulating clock. With our addi- 
tional centuries of experience, we are aware that no mechanism 
is likely to reach that impossible perfection. Outside inter- 
vention will occasionally be necessary to effect repairs and 
adjustments, and those occasions — ^rare in a well-ordered polity 
— call for skill and sense. The barons of 1216 showed -those 
qualities in the charter as a whole, and especially in this clause. 
They did not resort to that doctrinaire anarchy which is often 
attributed to them, but employed a well-tried lawyerly device, 
a coveiiant for distress (c). 


(z) Stubbs, Constitutional History, i. 606. 

(a) J. E. A. Jolliffe, Constitutional History (1637), 268. 

(b) Op. «•«.. 268-0. 

■(c) Mediaeval thought steadily contemplated the possibility of rebellion 
being the only practicable means of redress, however ; see the chapter on 
tho “ right of resistance ” in Fritz Kern, Kingship and Law in the Middle 
Ages (tr. S. B. Chrimes, 1939), 81-133, and Marc Bloch, B6gime F6odale, 
ii. 259. Gneist already noticed that the chapter was concerned -with 
distress : “A contractual right of distress was so bo-und up with the legal 
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There is one other provision of this charter which has received 
i very little attention, although it is the one provision in the whole 
document with a truly modern ring. This is a clause saying 
that the opinion of the majority of those present of the twenty- 
five shall prevail. It is an early statement of the majority rule.> 
Without such a rule modem government would be impossible 
and it is lamentable that so little is known of its history in 
England (d). 

John soon gave evidence of his intention to break from the 
Charter if he could. He applied for aid to the Pope, now his 
suzerain, who declared the Charter void (c), excommunicated 
the barons, and suspended Archbishop Langton. The city of 
London also, which had ardently supported the barons in their 
demands, and whose mayor was one of the council of twenty-five 
executors, was laid under interdict. In addition to these 
spiritual arms, John sent for a body of mercenaries and renewed 
the civil war. The mercenaries, as professional soldiers, proved 
themselves an overmatch for the barons with their half-trained 
retainers. In this extremity, the barons determined to renounce 
their allegiance to John and to dethrone him by the aid of Louis, 
eldest son of Philip Augustus of France, to whom they made a 
formal offer of .the English crown (/). Louis at once sent aid 
to the barons, and himself landed in England on May 21, 1216. 
But for John’s unexpected death, on October 19 following, it is 
highly probable that a change of d3rnasty would have been 
carried out. 


customs of the Middle Ages that the Committee of Besistaace almost lost 
thereby its apparently revolutionary character.” — Gneist, The Engl. 
Parliament, p. 8S. 

(d) See Encyclopaedia of the Social Sciences, z. 54. To the bibliography 
there, add J. BedUch, Procedure of the House of Commons, ii. 261—4, 
and O. Prausnitz, Bepresentation add the Majority Principle, Politics, i. 
215-223. 

(e) The text is in Bymer, Poedera, i. pp. 203-5 and B4mont, Chartes, 41. 
See the paper by G. B. Adams, Innocent m. and the Great Charter, in 
Magna Carta Commemoration Essays (1917), pp. 26-45 (and in his Coimcil 
and Courts, 353) ; T. F, Tout, Collected Papers, ii. 285. The Pope’s action 
was based on a number of grounds and on a review of the whole course of 
recent events. The feudal overlordship was mentioned, but the principal 
justification was the Church’s frequently exercised jurisdiction to absolve 
from oaths extorted by “ such threats as might move the most constant 
man.” This formula is as old as Gaius (in Dig. 4, 2. 6) and exercised the 
minds of medieeval Bomanists, (c/, H. Kautorowicz, Studies in the 
Glossators, 189-90) and common lawyers (cf. F. W. Maitland, Bracton and 
Azo, 184, and the curious example of a forced marriage in JTolliffe, Con- 
stitutional History, 283, n. 2) as well as canonists. The church’s view 
seems to have been that the moral obligation of a “ dictated peace ” rested 
on its intrinsic justice, and not upon rhe fact that it had been successfully 
imposed by force. For this and other events following the Charter, see 
H. G. Bichardson in Bulletin of John Bylands Library, xxviii and xxix. 

(/) Ann. Waverl. 2S3 ; Select Chart., 276 ; Bymer, i. 140 ; Matt. Pari.s, 
Chron. Maj., cd. Luard, ii. 047. 
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At the death of John things looked bad for the suceession of 
his son Henry, then only nine years old. Louis was in the south, 
the Scots in the north, as enemies, and the Welsh march was for 
a time the only place of refuge for the Angevin dynasty. 
Without delay, on October 28, 1216, the boy Henry was crowned 
at Gloucester under the authority of the papal legate Gualo (g) ; 
and William Marshal, Earl of Pembroke, assumed, with the 
assent of the friendly barons, the title of Sector Regis et Begni. 
The regent, by his politic conduct, contrived, within the space 
of a twelvemonth, to bring over the disaffected baronage to the 
king’s side, and to induce Louis, after the “ Fair of Lincoln ” 
(May 19, 1217), and the loss of his reinforcements in the naval 
engagement off Dover (August 24), to abandon his pretensions 
to the English crown. 

One of the first acts of the Earl of Pembroke had been to 
renew the Great Charter at a meeting of the royalist prelates 
and barons held at Bristol on November 12, 1216, a few weeks 
after John’s death. The alterations in the re-issue are 
numerous. The merely temporary provisions of John’s Charter 
were omitted as a matter of course. But there were also 
omitted the 12th and 14th clauses, forbidding the levying of 
extraordinary aids without the common counsel of the realm, 
and regulating the mode in which that coimsel was to be had, 
as well as all other clauses which in any way restricted the king’s 
power to increase his revenue. In clause 42 of the re-issue the 
king’s ministers assign as their reason for the omission that 
these articles being “gravia et dubitabilia,” the prelates and 
barons had thought it best that the consideration of them 
should be respited until such time as, together with such other 
things as pertained to the welfare of all, they could be fully 
considered and established. The 42nd clause of John’s Charter, 
in restraint of the king’s prerogative to prevent any of his 
subjects from quitting the kingdom, and the 45th, as to the 
qualifications of the king’s justices, were also left out. The 
alterations in the feudal clauses are characterised by the greater 
authority conceded to the mesne lords over their sub-vassals, a 
retrograde policy which was probably dictated by a desire to 
conciliate the baronage {h). 


(g) As regards this vexed question of the part played by the papal legato 
at the coronation, see Stubbs, Const. Hist., ii. p. 18, note ; Norgato, 
Minority of Henry HI., p. 4 ; P. E. Schramm, History of the English 
Coronation, 4S. 

(?i) A duplicate of Henry ni.’B first charter was transmitted to Ireland, 
under the seals of the legate and the protector, for the benefit of the king's 
faithful subjects there, with some few alterations which the local necessities 
of that island required. — Blackstone, Introduction to the Charters. 
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In the following year (1217), after Louis had finally quitted 
the kingdom, the Great Charter was again re-issued, with many 
further important omissions, alterations, and additions. The 
forest clauses, which had been retained in the preceding Charter, 
were now omitted, being embodied in the Charter of the Forest, 
which was issued about the same time (i). The respiting clause 
(42) was also left out, provision being made in this and the 
Forest Charter for several of the matters previously respited, 
and as to the other matters, their absence was to some extent 
supplied by a new clause in this re-issue (46), saving all existing 
liberties and free customs. The chief alterations are : In the 
“ essential clauses ” of John’s Charter (89, 40), the words 
already referred to (fc) were added, apparently for the sake of 
greater accuracy; and, probably, as a concession to the old 
feudal party, who regarded with dislike all extension of the 
central royal jurisdiction, the assizes of the itinerant justices 
were reduced from four to one annually ; and the direction for 
the election by each county of four knights to take the recogni- 
tions is omitted, the knights of the county generally being 
substituted. 

In addition to the 46th, the other new clauses in Henry’s 
second Charter are the 89th, 42nd, 48rd, 44th, and 47th. By 
clause 39 land was forbidden to be alienated by gift or sale, 
unless sufficient were retained to answer for the services due to 
the superior lord of the fee (1). The 42nd directs that the 
county court shall be holden but from month to month, the 
sheriff’s Tourn but twice in the year, and the view of frank- 
pledge at Michaelmas ; regulations relieving the public from 
compulsory attendance at courts whose excessive frequency was 
due to the cupidity of those who drew fees and fines from them. 

The 43rd restrains fraudulent gifts in mortmain to religious 


(i) No Forest Charter was issued by John s^arately from the Forest 
claiises (44, 47, 48) of Magna Carta. The Forest Charter issued by the Earl 
Marshal in Henry III.’s namo, on November 6, 1217, contains seventeen 
articles, by which the most grievous burdens of the Forest laws, as formu- 
lated by Henry II. in the Assize at Woodstock, 1184, were either repealed 
or mitigated. The forests were still suffered to remain “ an oasis of 
despotism in the midst of the old common law ” ; but the restriction on 
the jurisdiction of the Forest Courts imposed by the 44th clause of John’s 
Charter was maintained, and all lands afforested by Bichard and John 
were to be at once disafforested, as well as such lands afforested by Henry 
II. as were not within the bounds of thd Boyal demesne. The penalty of 
death or mutilation was forbidden for the future, 6ne, imprisonment, or 
banishment from the realm being substituted (art. 10) ; but the cruel 
mutilation of dogs, in order to prevent them from being used in hunting, 
was expressly retained and regulated (three claws of the forefoot were to 
be cut off). See the Charter of the Forest, and the Assize of Woodstock, 
with-which it should be compared, in Select Chart., 186-188, 344—348. 

{Jr) See mpra, p. 01 n. (<). 

(l) Supra, p. 44. 
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corporations : “ It shall not be lawful from henceforth to any- 
one to give his lands to any religious house, and to take the 
same land again to hold of the same house ; nor shall it be 
lawful for any religious house to take the lands 'of anyone and 
to hand them back to be held by him of whom it received them. 
If anyone from henceforth give his lands to any religious house, 
and thereupon be convict, the gift shall be utterly void, and the 
land shall accrue to the lord of the fee ” {m). 

The 44th clause asserts the king’s right to scutage “sicut 
capi consucvit tempore Henrici regis avi nostri ” ; and the 
47th directs the immediate destruction of the “castra adul- 
terina ” (a phrase forcibly recalling the disorders of Stephen’s 
reign), either erected or rebuilt since the commencement of the 
barons’ war. 

In the ninth year of his reign, Henry, who was now declared 
of age. re-issued Magna Carta and the Charter of the Forest, 
in consideration of the grant of an aid of a “ fifteenth.” They 
contained only two alterations of importance : (1) In the 
preamble, the words “ spontanea et bona voluntate nostra ” 
were substituted for the “ consilio ” ; a change which, though 
capable of being interpreted as an assertion on the king’s part 
of his independence of the counsel of his baronage, was, with 
greater probability, intended to obviate any subsequent evasion 
by him on the ground that his former charters, having been 
granted by others in his name during his minority, were no 
longer binding on himself (n). (2) A final clause was added 
specifying the grant of the “ fifteenth ” as the price of the king’s 
concession : “ And for this our gift and grant of these liberties 
and of other liberties contained in our charter of liberties of the 
forest, the archbishops, bishops, abbots, priors, earls, barons, 
knights, freeholders, and all our subjects have given unto us 
the fifteenth part of all their moveables ” (o). 

It is in the form in which it was promulgated in 1225, 9 
Henry III. that Magna Carta was confirmed by Edward I. in 
1297, the twenty-fifth year of his reign. Regarding the Charter 
as the palladium of the nation’s liberties, the people for centuries 
were ever ready to purchase its confirmation from successive 


(m) The earlier measures seem to have been specially directed against 
the fraud so frequently committed upon the feudal lords by pretended and 
colourable donations to religious bouses with the intention of receiving tho 
lands back again freed from the feudal obligations, ond the present clause 
of the Great Charter seems to refer to fraudulent as opposed to innocent 
alienations. But in the following reign the statute de Beligiosia (7 Edward 
I), prohibited gifts of land to religious houses generally — i.e., even in cases 
where the religious house did not give the land back to hold of the house, 
but kept it in its own hands. The clerical evasions of this statute wore 
successively and at length effectually met by the 16th BieWd IT. c. 6. 

(n) Ann. Dunstapl., p. 93, a. o. 1225 ; Select Chart., 322. 

(o) Stat. of the Bealm, Charters of Liberties, 22-26 ; Select Chart., 350. 
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kings by the grant of a liberal subsidy. In this way it was 
solemnly confirmed no less than thirty-seven times down to the 
second year of Henry VI. [p). 

The place of Magna Carta in the history of its own time must Signiaoanoe of 
I be considered first. It has already been remarked that it was a Charter 
, Imk in a long chain of documents which stated the best contem-' 
i porary opinion on the problems of government. Its merit is 
to have been more specific and detailed than any of its prede- 
cessors. Nor must it be dismissed as “ merely feudal.” Those 
words can only mean that it was in fact intensely practical in 
handling the contemporary problems of a feudal state. Still 
less is it “ class-legislation ” in the modem sense. The 
hierarchy of tenures in England never constituted class distinc- 
I tions (q) ; the definition of feudal duties benefited every free 
1 feudal tenant, high or low. The political unit was the liber homo 
and it was for him, and not merely for the barons alone, that 
the Charter secured the greatest of its liberties. It was, 
moreover, the barons themselves who inserted this demand in 
their original list of Articles. 

^t the Great Charter was not a unique document, nor a 
private revelation of political wisdom to Englishmen exclusively. 

1 Many towns were also securing charters defining and enlarging 
I ^ir rights (r) ; the Earl of Chester granted a great charter to 
his tenants {«) ; the kingdom of Htmgary gained a remarkable 
charter (<) a few years later, and over a century earlier the 
Emperor Conrad II. issued a charter which has an important 
parallel to chapter 39 (u). In 1188 the Cortes of Leon had 
anticipated in some measure the same chapter (as). In other 
words, many countries whose structure was feudal were feeling 

(p) The Charter was confirmed : — 

6 times by Henry III. 6 times by Henry IV. 

3 ,, Edward I. Once by Henry V. 

14 „ Edward III. „ Henry VI. 

6 „ Richard II. 

On these confirmations, see F. Thompson, The First Century of Magna Carta. 

(3) See the example in Pollock and Maitland, i. 296. The view that the 
Cluster was merely class-legislation without broad significance was pro- 
pounded in a brilliantly provocative article by Professor Jenks, The Myth 
of Magna Carta (Independent Review, 1904) j Robert Brady had had the 
same idea in 1686. Cf. the survey of opimons on the charter by L. LecMre, 
in Revue de I’UniversiW de Bruxelles (1913), xviii. 481. 

(r) John had been lavish in granting charters. 

(«) Text in J. Tait, Chartulary of Chester Abbey (Cbetham Society, 

N.S. 79). 

(t) For the Golden Bull of Andrew II. (1222) see E. Sayous, Histoire 
g4n4rale des hongrois (2nd. ed., 1900), 116-121 ; Fest, Bulle d’Or et 
Magna Carta : les premieres influences anglaises en Hongrie (Nouvelle 
Revue de la Hongrie, LIU. 33). 

(m) In 1037 ; text in Monumenta Germanise Historica, Legum Sectio 
IV., i. 90 ; and cf. Stubbs, Germany in the Middle Ages, 146. 

(x) Discussed by R. Altamira in Magna Carta Commemoration Essays, 

227. 
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the same difficulties and resorting to the same remedies, allow- 
ance being duly made for the countless differences of detail 
which are as great a characteristic of feudalism as the uniformity 
of its general outline. The insistence of this t^e of document 
upon seeming details of real property law is an inevitable result 
of feudal conditions ; it was also a source of strength. In an 
age of fierce antagonisms, the land and its law was one of the 
most settled and developed of secular institutions. Peaceful 
inheritance was the most conspicuous sign of good government 
— ^witness the Conqueror’s charter to London, and contrast the 
reckless disseisins of John which united the nation against 
■ him (y). The fixed and orderly relations of king and subject 
are thus the natural product of two most potent factors : 
first, the feudal fact that those relationships are really relation- 
ships of lord and tenant ; and second, the conviction that land 
law is law par excellence. For centuries to come private law 
was the principal ingredient of our constitution and often private 
litigation provided constitutional precedents. It is true, no 
doubt, that kings and lawyers, even in the Middle Ages, felt 
that a king was something more than a feudal lord. There was 
speculation enough about the problem, and a few notorious tags 
from Roman law were only too well known. . The attempts to 
draw practical conclusions from them herwever, were doomed to 
fail as long as the Middle Ages lasted in England ; sooner or 
later they came to grief on the solid rock of the common law. 

Thakeystono The charter was constantly invoked as long as its detailed 

Hbarty provisions continued to apply to the current law and feudal 

structure. With the decline of feudalism, moreover, the 
charter took a strange new life, and a legendary charter rivalled 
in potency the original. 

From the time of Coke till the nineteenth century it was 
thought that almost every fundamental principle of the English 
Constitution could be traced to Magna Carta. " It was 
declaratory,” wrote Coke, “ of the principal grounds of the 
fundamental laws of England,” and Hallam has characterised 
it as the “ keystone of English liberty,” to which all that has 
since been added is “little more than confirmation or com- 
mentary.” This is extravagance and hyperbole, no doubt ; 
but we may not condemn a cause because its advocates arc 
eloquent. If the charter, century after century, aroused the 
generous emotions of public-spirited men, then we need only be 
the more grateful that the practical expedient of one age became 
the consecrated legend of the next, fit to do even greater deeds 
in the days of Coke than in the days of Stephen Langton. 


(y) Of. also the significant language of Ordoric quoted supra, 66, n (c). 
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CHAPTER V 

INSTITUTIONS UNDER THE NOEMAN AND PLANTAGENET KINGS 

At the head of the whole administrative system was the king 
himself, personally taking part not only in legislation but in 
fiscal, judicial, and every other kind of executive business (a). 
It was not till long after the eonquest that the kings of the 
English ceased, occasionally at least, to attend and take part 
in the proceedings of their courts of law. Henry II. was 
accustomed to assist in dispensing justice both in the Curia 
Regis and in its financial committee the Exchequer (6). Some 
of his sayings on the judgment-seat have been preserved. In 
a case tried before him, shortly after his accession to the throne 
in 1154, the defendant alleged that a charter of Henry I. 
produced in evidence had been improperly obtained. “ Per 
oculos Dei,” exclaimed the king, taking the charter in his own 
hands, “ si cartam hanc falsam oomprobare posses, lucrum 
mille librarum mihi in Anglia conferres ” (c). In another case, 
a dispute between Baldwin, Archbishop of Canterbury, and the 
Abbot of St. Edmunds as to a territorial franchise, we are told 
that the king, puzzled by the production of conflicting charters, 
declared “ Nescio quid dicam : nisi ut cartae ad invicem 
pugnent.” And when the archbishop subsequently refused to 
accept the abbot’s offer to submit the dispute to the verdict of 
the counties of Norfolk and Suffolk, the king angrily arose and 
left the court, saying, “ Qui potest capere capiat ” (d). King 
John personally decided a case in the Exchequer in the sixth 
year of his reign. Henry III. frequently sat in Westminster 
Hall with his judges ; and several instances are recorded of 
criminal jurisdiction exercised in person by John, Henry IH., 
Edward I., and Edward II. (c). 


(a) Gf. Stubbs, Const. Hist., i. 366 ; Gneist, Engl. Const., cap. 16, i. 246. 

(b) Dial, de Scac., i. c. 4. (The text entire is in the first eight editions 
of Stubbs, Select Charters ; extracts only in the 9th edn. The critical 
edition by A. Hughes, C. G. Crump and C. Johnson (Oxford, 1902) has 
valuable notes. H. L. Poole, Exchequer in the Twelfth Century (Oxford, 
1912) is a valuable commentary.) 

(c) Abbot of Battle v. BaUiol (Chion. Monosterii de Bello, 106 ; Bigelow, 
Placita Anglo-Normannica, 175). This case is interesting for the light 
which it throws alike on the working of the feudal tenures, the system of 
judicature, and the social aspects of the twelfth century. 

(d) Ardhbishop of Canterbury v. Abbot of St. Edmunds. Circa 1186. 
Chron. Jocelin de Brakelonda, p. 37 (Camden Soc.) ; Bigelow, Placita 
Anglo-Normannica, 238. 

(e) Madox, Hist, of the Exch., i. 191 ; Dialogue de Soaoc., i. c. 4 ; 
Fal^ave, Eng. Com., i. 292 ; cf. a good story about Edward I. in Y.B. 


The king as 
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The king as 
judge 



106 


INSTITUTIONS UNDER THE 


The Justioiar 


Still the exercise of ordinary jurisdiction by the king was an 
exception to the general rule. Edward IV., we are told, sat 
in the King’s Bench for three consecutive days, in order to see 
how his laws were executed, but it is not said that he interfered 
in the proceedings (/). By the usage of many centuries it has 
now been long an undisputed principle that, although the king 
may be present in a court of justice, he is not entitled to “ deter- 
mine any cause but by the mouth of his judges, to whom he has 
committed the whole of his judicial authority ” (g). When 
James I. sat personally in court, and wished to interfere, he was 
told by the judges that he could not deliver an opinion {h). 

Nexy o the king in power and authority was his chief minister, 
the justiciar, the supreme , administrator of law -and finance. 
He was “ the greatest subject in England,” the representative 
of the king in all matters, and, by virtue of his office, lieutenant, 
viceroy, or regent of the kingdom during the king’s absence. 
The justiciar was, as we have seen, a new officer appointed by 
the Conqueror, not only to carry on the government during his 
frequent absence from England, but at all times to relieve him 
from the pressure of the vast amount of business which the 
government of that newly-acquired dominion involved. The 
justiciar, in short, stood to the king in the whole kingdom in 
the same relation as the sheriff did in each shire (f). The 
dignity of the justiciar’s office remained unimpaired until the 
death of King John, when Hubert de Burgh, the justiciar, being 
besieged in Dover Castle, the barons who proclaimed Henry III. 
constituted the Earl of Pembroke “ Rector regis et regni,” de 
Burgh still retaining his office (fc). In 1241 the Archbishop of 
York was appointed regent during Henry’s absence in Poitou, 


3 Edw. II. (Selden Soc.), 196-7. In early times even queens-consort some- 
times sat in court. Matilda, in the absence of William the Conqueror, 
hold plee» in person in the County Court (Domesday. Heming, Cartulary, 
p. 612 ; “ coram Regina Matilda in praesentia iv. vice-comitum ”). The 
“ good Queen Maud,” wife of Henry I., was present at a trial in the 
Exchequer between the men of Periton and the Abbot of Abingdon 
(Chron. Mons. Abingd., ii. 116 [Rolls Ser.], Bigelow’s Flac. Ang. Norm., 
99). Henry lll.’a queen also held pleas in person (Spence, Equit. Jurisdic- 
tion, 101, n.). 

( / ) Stow, Chron., 41 (1631). Foss, Judges, iv. 216. 

{g) Coke, 4th Inst., 73. 

(h) Rlackstone, iii. 41. 

(i) Supra, pp. 61, 71. The fullest discussion is in Sayles, Cases in 

King’s Bench (Selden Soc.), I. xxvi ff. Of. Stubbs, Select Charters, Intro., 
17-18 and Const. Hist., i. 374, where the Norman seneschalship is suggested 
as a likely model. For the increasingly judicial character of the office, see 
Treharne, Baronial Flan of Reform, 10-14. . 

{k) The fall of Hubert de Burgh in 1232 marks the end of the office of 
great justioiar. Of. Stubbs, Const. Hist., ii. 280, “the office of great 
justiciar, after the fall of Hubert de Burgh, lost its importance, and may 
be said to have become practically extinct.” 
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without the title of justiciar. But the office was still considered 
of guch importance that in 1258, in the Provisions of Oxford, 
the barons demanded that the justiciar should be annually 
chosen with their approbation. At length Edward I. dispen&cdl 
with the office altogether ; and the chancellor, who now entered 
into many of the rights and dignities formerly enjoyed by the 
justiciar, became the principal minister. 

The title of chancellor was introduced into England under 
Edward the Confessor (Z), as the designation of the official keeper 
of the royal seal and chief of the king’s chaplains. With the 
chancellor at their head, the king’s chaplains, like the “ clerks 
of the palace ” of the Frankish monarchs, formed a select body 
of scribes or secretaries, who, under the justiciar, drew up and 
scaled the royal writs, conducted the king’s correspondence, and 
assisted the treasurer in keeping the royal accounts (m). Under 
the Norman kings the office of chancellor, though dignified and 
important, was thrown into the shade by the justiciarship. 
From the time of Becket, however, the ehanccllorship appears 
to have steadily advanced in dignity until, on the abolition of 
the office of justiciar, it attained, as we have seen, the foremost 
rank. 

The term Curia Regis, in its widest signification, seems to 
have denoted the" national, or great council of the realm — the 
witenagemot in its feudalised form — at the” threefold sessions 
of which the bishops and carls and all tenants-in-chief had the ^ 
duty of attending. There was however from the first a small 
curia composed of a select body of officials who met at frequent 
intervals to deal with the regular business of government. It 
was the same institution differing from the larger body only in 
size and manner of meeting («). In addition to its political 
function of giving “ counsel and consent ” to legislative changes 
and other acts of national importance, the curia, in its judicial 
aspect, was invested with the old appellate jurisdiction of the 
witenagemot, and with a direct jurisdiction, as the feudal court 
of the king’s vassals, in all disputes between the tenants in 
capite. It_gossessed originally all those different powers which 
were subsequently distributed among the three courts of the 
King’s Bench, the Common Pleas, and the Exchequer. In the 
Curia Regis were discussed and tried all pleas immediately 


T. F. Tout, Administrative History, i. 127 ff ; new doubts have been raised 
by F. E. Harmer, Bulletin of John Kylands Library, xxii. 339. 

(m) Palgrave, Eng. Com., i. 177. The name is derived probably from 
the cancelU, or screen behind which the secretarial work of the royal house- 
hold was can-ied on ; Stubbs. Const. Hist., i. 380-381. 

(n) See Adams, Origin of the English Constitution, p. 375. Tout. 
Administrative History, i. 10, gives a warning that the household element 
is as prominent as the feudal element in the history of the curia regia. 
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concerning the king and the realm ; it superintended the 
assessment and collection of the royal revenue ; decided all 
appeals ; and to it suitors were allowed, on payment of a fine, 
to remove their plaints from the older but inferior courts of the 
shire and hundred (o). 


Fiscal ad> 

XnnSTBATlON 
The Exchequer 


Sources of 
roTeniip 


The administration of the justiciar was first systematically 
organised under Henry I., by Roger, Bishop of Salisbury, 
the founder of a family of officials. From the reign of that 
king, at the latest, a committee or branch of the Curia Regis 
was specially devoted to fiscal matters, and when so employed, 
sat in the chamber and was known by the name of the Exche- 
quer (Curia Regis ad Seaccarium) (p). Twice in each year, at 
Easter and Michaelmas, every sheriff was boimd to appear at 
the Exchequer in the Palace at Westminster and account for 
the sums due from his shire. These were mainly of two kinds : 
(1) The ancient national payments (which required no new 
authorisation), consisting of (a) the ferm of the shire, that is the 
royal rents and dues of the county formerly paid in kind, now 
commuted for fixed sums ; (b) danegeld, a tax of two shillings 
on every hide of land, originally imposed under Ethelred II., to 
raise a tribute exacted by the Danes, and by the Norman kings, 
turned into a permanent contribution for the public defence (q ) ; 
(c) the fines of local courts — ^the old English wite payable to the 
king. (2) The new feudal aids, reliefs, and other payments, 
for which also no authorisation was required except when some 
extraordinary gift was demanded. In addition to these sources 
of revenue the demesne lands of the king and the towns were 
liable to tallage, which was arbitrarily exacted without the 
consent of parliament, imtil the right was surrendered by 
Edward HI. (r). No inconsiderable income was also received 
by the Exchequer from the fines and other proceeds of the 
“ pleas of the crown,” from the amercements payable in respect 
of a large class of small offences of commission or omission, and 
from the fines paid to the king by the parties to suits at law, 


(o) See Adams, op. cii., 57 seq., 373 seq. ; Holdsworth, Hist, of Eng. 
Law, i. 32 seq. 

(p) The members of the Curia were all termed justices, their head being 
the capitalis justiciarus : but in the Exchequer they were called barons 
barones scaccarii. The Exchequer derived its name from the “ chequered 
cloth which covered the table at which the accounts were taken, a name 
which suggested to the spectator the idea of a gamo of chess between 
the receiver and the payer, the treasurer and the sheriff.” — Stubbs, Const. 
Hist., i. 407. Dialogue de Scaccario, i. 1. On the whole subject see 
Poole, The Exchequer in the Twelfth Century. 

(q) The latest instance of its payment is in the 8th of Henry II. ; but 
Bichard I. practically revived it under the disguise of a “ carucage,” or 
land-tax. 

(r) 14 Edw. m., St. 2, c. i. (1340). Stubbs, Const. Hist., ii. 402. 
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either by the plaintiff to obtain speedy judgment, or by the 
defendant in order to delay or put an end to further proceedings. 

Henry II., the first of the Angevin or Plantagenet dynasty, 
introduced important changes in taxation. All classes of the 
people and all kinds of property were brought under contribu- 
tion. Scutage, a tax imposed upon the tenants in chivalry, 
clerical as well as lay, and rated, not upon the ancient basis of 
the hide, but upon the knight’s fee, although traceable to the 
reign of Henry I., was largely extended by Henry II. (s). 
Danegeld after 1162 was allowed to drop out of the fiscal system, 
but only to be almost immediately revived under the name of 
donum or hidage. Under Richard 1. it became the “ carucage,” 
a tax levied upon all holders of land of whatever tenure. But 
Henry’s most important innovation was the taxation of income 
and personal property, which, as we have seen (f), were made 
contributory by his ordinance of the Saladin . Tithe in 1188. 
The practice, when once introduced, was speedily extended and 
permanently retained. For the ransom of Richard I. in 1198, 
every person in the realm was called upon to pay one-fourth of 
revenue or goods. King John exacted, in 1203, a seventh of the 
movables of his barons, and in 1207 a thirteenth from the whole 
people (m). 

Edward I. employed an expedient for raising money 
analogous to the institution of scutage by Henry 11. It was 
one of the liabilities of a tenant by knight-service to be obliged 
on attaining full age, to receive the order of knighthood, and 
to provide himself with the arms and equipment appropriate 
to that dignity. Henry HI., in 1224, had directed the sheriffs 
to enforce this obligation against all lay holders of a knight’s 
fee (x) i an order which was repeated in 1234 as to tenants in 
capite only (y). In 1278, Edward L, being pressed for funds, 


(s) Supra, p. 66. The quantity o£ land constituting a knight’s fee was 
not uniform. It probably varied with the value. The usual value requisite 
for a knight’s fee was £20, temp. Edw. I. (Pari. Writs, i. 214), and the 
amount had probably been the same from the introduction of the tenure. 

(t) Supra, p. 70. 

(u) In subsequent times the usual grant became a fiftmnth from the 
county and a tenth from the borough. From the Sth Edward III. a 
“fifteenth and tenth ’’ signified a fixed sura according to an assessment 
of the value made in that year, 1334. The sum amounted to between 
£38,000 and £39,000. Soo Dowell, Hist, of Taxation, i. 06-97. Bamsay, 
Revenues of the Kings of England, ii. 28a, reckons the amount of a tenth 
and fifteenth at a slightly lower figure — between £36,000 and £38,000. 
The working of the system is fully described in J. F. Willaid, Parliamentary 
Taxes on Personal Property, 1290-1334. Like tho “ fifteenth,” the 
“ subsidy ” of tho sixteenth century, a property tax of 4s. in tho pound 
for land and 2s. 8d. in the poimd for goods, also became a fixed amount ; 
one “subsidy ” = £80,000. 

(:e) Hot. Claus., ii, 69. 

(y) B’oyal Letters [Hen. III.], cd. Shirley (Bolls Soriesk i. 456. 
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issued stringent orders to the sheriffs to compel all persons, as 
well tenants of mesne lords as tenants-in-chief, who held land 
to the value of £20 a year’, or one whole knight’s fee of the same 
annual value, and who ought to be knights, to take up their 
knighthood (z). Those who preferred to pay a fine pro respectu 
militicB were excused. The distraint of knighthood was not 
merely a method of raising money ; it was also intended to effect 
the military object of augmenting the knightly body from 
competent freeholders, who were neither tenants-in-chief nor 
tenants in chivalry, thus forming a link between the feudal force 
and the old national militia ; and politically it tended to weaken 
the influence which the baronage derived from the mesne 
tenures (a). But the early abuse of this prerogative is shown 
by the institution in 1274 of an inquiry into the misconduct of 
the sheriffs and others in reference to the compulsory knight- 
hood (6), and by the remedial measure De militibus ascribed to 
the first year of Edward II. It prescribed that tenants whose 
lands did not exceed the value of £20 a year, or who were under 
age, or in holy orders, or whose lands were held by socage or 
burgage tenure, should not be compelled to receive knighthood ; 
and that other persons, if of great age, afflicted with bodily 
injury or incurable disease, or burdened by the charge of 
children or by suits, should be excused on payment of a “ reason- 
able ” fine (c). This mode of raising money without the consent 
of parliament was vexatiously employed in later times by 
Edward VI., Elizabeth, and Charles I. It was abolished, with 
the other incidents of feudal tenure, by the Act of Charles II. (d). 

Besides the various forms of direct taxation under the 
Norman and early Angevin kings, the prisage of imported wines 
and the customs duties on certain other imports and exports 
(based upon the ancient right of levying toll, which in some 
places was exercised even by the lords of manors), formed the 
nucleus of a system of indirect taxation which gradually grew 
up with the expansion of commerce and the increasing pecuniary 
necessities of the crown. The early abuse of the king’s claim to 
customs is shown by the provision in Magna Carta (c. 41), that 
merchants may buy and sell sine omnibus malis toltis, per 
antiquas et rectos consuetudines. The constitutional aspect of 
the later struggles between the king and the parliament on the 
subject of indirect taxation will be discussed hereafter. 


(z) Pari. Writs, i. 214. Select Chart., 448. 

(а) See Stubbs, Const. Hist., ii. 116, 294. 

(б) Rymer (Record Commission), i. 617. 

(c) Statutes of the Realm, i, 229. The date is c. 1278 : H. G. Richardson 
in Law Quarterly Review, 1. 221 n. 17 (and Early Statutes, 61) 

(d) 12 Car. II. c. 24 (1660). 
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Down to the reign of Henry II. the Curia Regis still continued 
as the one supreme court, of which some of the judges, selected 
from time Lo time out of the whole body, and varying in number 
and combination, held a practically continuous session at the 
Exchequer for all financial business. Under Henry II. — more 
especially during the decade beginning with the Assize of 
Clarendon in 1166 and ending with the Assize of Northampton 
in 1176 — ^the great increase in the business of the Curia, both in 
its central sessions and on its fiscal and judicial circuits, caused 
the staff of judges to be gradually augmented lo eighteen. But 
in the year 1178, the king, finding this number too great, 
reduced the judges in the Curia from eighteen to five (two clerics 
and three laymen) ; and at the same time deprived the court 
of its character of a court of final appeal, by reserving to his own 
hearing in council causes in which the Curia should fail to do 
justice (c). From this limited tribunal sprang the court of 
Common Pleas, (i.e., civil suits between private individuals) (/). 
This court continued to follow the king’s person ; but the 
practice being found productive of great inconvenience to both 
suitors and witnesses, it was provided by Magna Carta that 
common pleas should be held in some certain place, and the 
court became fixed at Westminster (g). 

By the end of the reign of Henry III. the Curia Regis in its 
judicial aspect was permanently divided into three institutions 
or courts, each taking a certain portion of the business : (1) 
Fiscal matters were confined to the Exchequer ; (2) civil 
disputes, where no matter savouring of a criminal nature was 
involved, were decided in the Common Pleas ; and (3) the court 
of King’s -Bench, at first actually and later theoretically a court 
held before the king himself, coram rege, retained all the remain- 
ing business together with the very important jurisdiction of 
con'ecting the errors of the court of Common Pleas (A). Some 
trace of their ancient unity of organisation always survived, 
however, in the assembly of all the judges in the Exchequer 
Chamber (i) ; until at length after six centuries of independent 
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(e) Benedict. Abbas, i. 207. Select Chart., 165. 

(/) Pike, History of the House of Lords, 31 seq. ; Adams, Origin of 
the Bng. Const., 136 aeq. Some reservations on points of detaU have been 
suggested by Sayles, Select Cases in King’s Bench (Selden Soo.], I. zz. 

(g) Mag. Cart., c. 17, aitpra, p. 83. 

(A) The process of separation was slow and indistinct. The court 
coram rege long remained almost undistinguishable from the council. See 
Baldwin, King’s Council, ch. iii. ; Holdsworth, Hist, of Eng. Law, i. 194- 
212 ; Maitland, Const. Hist., 133-135. For the jurisdiction of the King’s 
Bench, see Holdsworth, op. cit., 212. The later history of these courts 
belongs to legal rather than constitutional history. • 

(i) Four distinct bodies were all called courts of Exchequer Chamber 
down to the passing of the Judicature Act, 1873 : 
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existeiicc- they were again united by the Judicature Act (86 & 37 
Viet. cap. 66). 

Together with the Court of Chancery and the Probate, 
Divorce, and Admiralty courts, they now form divisions of a 
consolidated High Court of Justice, itself a branch of tin- 
Supreme Court of Judicature {^■). 

The system of itinerant justices, or justices in eyre [in itinete), 
was not invented by Henry II., but its establishment a.s an 
organised and permanent institution is due to him. As early 
as the reign of Henry I., some of the justices of the Curia Rcgi.s 
were occasionally appointed by the king to go from county to 
county to collect the revenue and hold pleas, civil and 
criminal (Z). Their chief duty, originally, was to collect the 
revenue, determine disputes as to the amounts payable, and 
detect and punish frauds on the part of the sheriffs and other 
fiscal officcr.s. But they also supplied the place both of the old 


(1) A Court of mere debate, into which causes of great weight and 

diilioulty might be adjourned, before judgment woe given upon 
them in tho Coiirt below (as was done in Calvin's case, 2 St. Tr, 
S60). The Court was then composed of all the judges of the three 
superior Courts, and sometimes the Lord ChanceUor also. This 
assombly did not become prominent until the fifteenth century. 
See Hommant, JBxohequer Chamber (Selden Soo.). 

(2) A Court of Error : first created by statute 31 £dw. TTT. , st. 1, c. 12 

(1357) to detenmne errors from the common law aide of iie Court 
of Exchequer. Composed of the Lord Chancellor, and Lori 
Treasurer, with the Justices of the King’s Bench and Commoi. 
Pleas as assistants. 

(3) A second Court of Exchequer Chamber erected by statute 27 Eliz. 
o. 8 (1685), to determine writs of error &om the King’s BentL, 
Composed of the Justices of the Common. Fleas and the Boi-ons 
of the Exchequer. 

Both (2) and (3) were abolished, and 

(4) Tho court was reconstituted by 11 G!eo. IV. & 1 Will. TV. c. 70 

(1830), s. 8. Judgments of each of the superior Courts of Common 
Law (upon proceedings in error in law being instituted) were 
subject to revision by the judges of the other two courts sitting 
collectively as a Court of Error in the Exchequer Chamber. 

By the Supreme Court of Judicature Act, 1873, the jurisdiction of tlic 
Court of Exchequer Chamber was merged in that of the new Coint oi 
Appeal. Cf. Holdsworth, Eng. Law, i. 242-24C. 

[k) The Kmg’s Bench Pivision, the Common Fleas Division and Ihi 
Exchequer Division, were by Order in Council of the 16th of December, 
1880, araalgamaled mto the King’s Bench Division of the High Coui-t of 
J ussice . The President is tho Lord Chief Justice of England, and the pou ei s 
of tho former Chief Justice of the Common Pleas and of the Chief Baron 
of the Exchequer (these two ollices being abolished by the Order) are 
vested in him. The High Court of Justice now comprises three divisioiic : 

(1) The King’s Bench Division (with which is incorporated the former 

Coui-t of Bankruptcy) consisting of the Lord Chief Justice of Eng- 
land as pi-esidont, and seventeen other judges ; 

(2) The Chancery Division consisting of the Lord nhaTinpllm . as presi- 

dent and six other judges ; 

(3) Tho Probate, Divoi-ee, and Admiralty Division of the 

prfs,sident and one other judge. 

(J) Hardy, Introduction to Close Bolls, p. xxiv. n. 3, 
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English royal ])rogresses during wliich the kings had been wont 
to hear and determine comjdaints of failure of justice in the 
lower tribunals, and of the annua] courts which the Conqueror 
and his tn o sons held by custom at Gloucester, Winchester, and 
Westininster. on the three great festivals of the year. During 
the anarchy of Stephen's reign the provincial visitation had 
almost ceased {ni ) ; but Henry II. restored the practice. The 
instructions contained in the Assize of Clarendon in 1166 are 
evidently intended for the guidance of a body of itinerant 
justices who were about to visit each count 3 ’, and in conjunction 
with the sheriffs, try all offenders accu.sed bj^ the jury of present- 
ment (»t). In 1176, at the great council of Northampton, Henrj' 
divided the kingdom for fiscal and judicial purjwses into six 
circuits, to each of which three itinerant judges were assigned (o). 
The justices in eyre came to act as the king’s agents for squeezing 
money out of the people and they were therefore intensely 
unpopular. In the reign of Henrj' III. it became the practice 
for the justices to make the ejTe only once in seven years, and 
it was finally given up at the end of the fourteenth century (p). 

From their first institution the itinerant justices were accus- 
tomed on circuit to sit in the full coimty court, wliich was 
summoned to meet them. Their p^o^•incial visitations thus 
form “ the link between the Curia Regis and the shiremoot, 
between royal and popular justice, between the old system and 
the new ” {q). This direct connection between the coiurt of the 
king and the court of the shire had most important constitu- 
tional effects, hereafter to be noticed, on the growth of the 
national representative assembly : and to the same cause is 
mainly due both the uniforniitj' of om- common law. and the 
repression within due limits of the local feudal jurisdictions (r). 

From the time of Heiuy II. justices were sent into the 


(m) But (•/. Madox, Exchequer i. I4(J, quoted by Holdsworth, Hist. 
Eng. Law, i. 49. 

(n) Select Chart.. Ili7-173. 

(o) Ben, Abb., i. 107 ; Dial, de Scaee., ii. c. 2 ; Select Chart., 1S4 and 
228. 

(p) Hold'sworth, i. 272. 

(q) Stubbs, Const. Hist., i. 648. 

(r) The .shire court summoned to meet the itinerant judges was a much 
more complete representation of the county than the ordinary county court. 
A writ of Henry III., issued in 1231. directs the summons to the county 
court to be addressed to “ archbishops, bishops, abbots, priors, earls, 
barons, knights, and freeholders ; four men of each township, and twelve 
burghers of each borough, to meet the justices.” — Stubbs, Const. Hist., i. 
p. 651, and n. 2, ibid. ; Select Chart., 3o4. The Eyre of Kent in 1313-1314 
(3 vols., Selden Soc.), gives a vivid picture of the later eyre. Earlier ones 
will be found in the Society's vols. 53, 56 and 59. Two errors which must 
be avoided are (1) the view that the ejTe was equal or superior to the 
King’s Bench, and (2) the view that the eyre exercised equitable juris- 
diction. 
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counties to take assizes of mort d’ancestor, novel disseisin, and 
darrein presentment. By Magna Carta (c. 18) two justices 
were to be sent four times a year, but in the second re-issuc of 
the Charter by Henry III., in 1217, this was altered (c. 13) to 
one annual visitation. 

By the statute of Westminster II., 13 Edw. I. c. 30 (1285), 
judges of assize and nisi prius were ordered to be assigned out 
of the king’s sworn justices, associating to themselves two 
discreet knights of each county, to try matters of fact at the 
courts of assize and nisi prius (s). These justices of assize 
superseded the old justices in eyre, and have continued to the 
present day (f). 

To Henry II. must also be ascribed, in addition to his other 
legal reforms, the wide expansion and regular establishment 
of the system of recognition hy sworn inquest, that is, the 
finding of facts by the oath of a body of impartial witnesses, 
who represent the testimony of the local community, and are 
summoned and examined by an official acting under the king’s 
writ. From this institution our modern trial by jury is lineally 
descended. 

The origin of this “most democratical of juridical institu- 
tions,” the cherished bulwark of constitutional liberty, has been 
the subject of much learned discussion, and of numerous 
conflicting theories. Many eminent writers, including the 
learned author of the “ History of Trial by Jury ” (m), have 
stoutly maintained that the English jury is of indigenous growth, 
and was not derived, directly or indirectly, from any of the 
tribunals that existed on the continent. Some have contended 
for its ancient British or Roraano-British origin. By others the 
Anglo-Saxon compurgators (or sworn witnesses to credibility), 
the sworn witnesses to facts, the friborh, the twelve senior 
thegns of Ethehed’s law who were sworn to accuse none falsely, 
the system of trial in local courts by the whole body of the shire 


(«) The sheriff was instructed to summon jurors to Westminster unless 
before that day (nisi prius) justices should come into the county. This 
gave the justices of <issize jurisdiction over civil cases begun in the courts 
of Common Fleas or King’s Bench. See Holdsworth, i. 278 ; Maitland, 
Const. Hist., 139. The fullest discussion of nisi prius origins is in the 
introductions by G. J. Turner to the Selden Society’s Year Book Series, 
vols. iv. and ix. 

(t) Provincial justice has always been administered under a variety of 
distinct authorisations, corresponding to the several commissions of the 
judges. Blackstone (iii. 60) describes the judges of assize as sitting under 
five commissions : (1) of the peace ; (2) of oyer and terminer ; (3) of gaol 
delivery ; (4) of assize ; (6) of nisi prius. The abolition of actions of 
assize and other real actions has, however, thrown the commission of assize, 
as distinguished from that of nisi prius, out of force, so that there are now 
only three commissions (viz., 2, 3, and 4 of above). 

(u) Forsyth, History of Trial by Jury (1862), p. 13. 
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or hvindred, have all been regarded as containing, severally or • 
in combination, the germ of the modern jury (x). Yet, with 
the excejition of what may be termed Ethelred’s jury of present- 
ment (which will be considered in connection with the grand 
jury of later times), not one of these supposed origins will be 
found, on careful examination, to possess much more than a 
superficial analogy to the inquest by sworn recognitors, the 
historic progenitor of the existing jury. The theory which 
presents the fewest a priori difficulties, and which is supported 
by arguments and evidence only falling short of Actual demon- ’ 
stration, regards the English system of sworn inquests as an 
importation from Normandy. There, both before and after 
the cession of the Neustrian province to Rollo, by Charles the 
Simple in 911, it had existed, as in the rest of France, from its 
establishment under the Carolingian kings, whose capitularies 
contain minute instructions for inquisitions by sworn witnesses 
in the local courts {y). But whatever may be the remote 
source of this institution, out of which trial by jury grew — ^a 
question after all chiefly of antiquarian interest — ^whether we 
regard the institution as a modification of the old English 
judicial system, or, with far greater reason, as an inheritance 
derived through the Normans from the Carolingian kings, two 
points are in any case clear : (1) The system of inquest by 
sworn recognitors, even in its rudest and simplest form, appears 
for the first time in England subsequently to and shortly after 
the Norman conquest. (2) This system was in England, from 
the first, worked in close combination with the previously 
existing procedure of the shire-moot (z) ; and in its developed 


(a:) For a* revival of this point of view, see Ernst Mayer, Geschworenen- 
gericht (1916). 

(y) See Falgrave, English Conunonwealth (1832), i. ch. 8 ; Brunner, 
Entstehung der Schwurgerichte (1872), who traces the inquest by jury, 
both Konnan and English, from the Carolingian Inquisitiones ; and Stubbs, 
who, adopting in the main the theory of Falgrave corrected and adjusted 
by the later work of Brunner, says : “ The truth seems to be that the 
inquest by sworn recognitors is directly derived from the Frank Capitu- 
laries, into which it may have been adopted from the fiscal regulations of 
the Theodosian Code, and thus own some distant relationship with the 
Roman jurisprudence. . . . The continuance of the system in France from 
the Karolingian times and through the Norman period is proved by Dr. 
Brunner. . . . The most curious phenomenon in connexion with it is the 
fact that it was onl;^ on English soil that it gained much development, the 
Norman lawyers se^g themselves rapidly outstripped by those of England, 
and the institution withering away in the rest of France until it became 
extinct.” Const. Hist., i. 656, 657, n. 2. Cf. also Follock and Maitland, i. 
140 aeq . ; Haskins, Norman Institutions, ch. 6. 

(z) See the celebrated trials in the reign of William the Conqueror 
between Lanfranc, Archbishop of Canterbury, and Odo, Bishop of Bayeux, 
on Fennenden Heath (Bigelow, Flacita Anglo-Normannica, 5) ; and 
between Gundulf, Bishop of Rochester, and Ficot, Sheriff of Cambridge- 
shire (ibid., 34). 
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form of trial by jury is distinctly and exclusively an English 
institution. 

As regards criminal trials, we do indeed meet in the ordinance 
of King Ethelred II. (978-1016) with a species of jury of 
accusation clearly analogous to our grand jury, and possibly its 
direct progenitor. In the gemot of every wapentake the twelve 
senior thegns. with the reeve, were directed to go apart and 
accuse, or, as we should say, present, on oath, all whom they 
should believe to have committed any crime (a). The twelve 
thegns seem to have performed the part of public prosecutors ; 
but the fact of the guilt or innocence of the accused person had 
still to be determined by compurgation, or the ordeal. This 
primitive grand jury probably continued in use, after the con- 
quest, until its reconstitution by Henry II., and thus the 
criminal jury, although, doubtless, largely influenced in its 
later development by the co-existence of the inquest by jury 
in civil matters, possesses strong claims to a purely indigenous 
origin (6). 

For more than a himdred years after the conquest the ancient 
Anglo-Saxon modes of trial, or forms of proof, by ordeal 
{judicium Dei), by oath (compurgation, termed later on “ wager 
of law ”), by witnesses, and by production of charters, continued 
in general use, side by side with the Norman procedure, the 
wager of battle — ^an innovation detested by the English (c), 
and at length gladly laid aside by the Normans themselves, — 
and the occasional use of the inquest by sworn recognitors. 


(а) “ And that a gemot be held in every wapentahe ; and the xii. senior 
thegns go out, and the reeve with them, and swear on the relic which is 
given them in hand, that they will accuse no innocent man, nor conceal 
euiy guilty one.” III. Aethelred 3 (1), Robertson, Laws, 65 ; feleot Chart., 
84-85. 

(б) Vinogradoif considers that the admitted Frankish-Norman origin of 
the jury inquisition “ does not preclude that in preconquestual England 
itself there had existed legal customs which prepared the way for the 
indictment jury of the twelfth century. The leading men of the wapen- 
take, to judge by the Wantage enactment, were called up to point out 
persons who had to be accused of crimes. . , . Nor is the remarkable 
coincidence with the twelve lawful men of the Clarendon Assize, on the 
one band, with the twelve lagmen of the Danish boroughs, likely to bo 
fortuitous ” : English Soo. in the Eleventh Century, p. 7. For a recent 
attempt to give proofs for the propositions which Mr. Tciswell-Langmcad 
put forward as conjectures in the above paragraph, see N. D. Hurnard in 
English Historical Review, Ivi. 374^410 (1941). For the twelve lagmen 
of the Danish boroughs in Domesday, see the Customs of Lincoln, Select 
Chart., 106. The Ripe Roll of 31 Hen. 1. contains references to tha judices 
and juralorea of the shire and hundred courts. 

(c) “ The trial by battle was in England an innovation ; it was one from 
which the English recoiled as an instrument associated with tyramiy, if 
not devised for the purpose of tyrants ; and the charters of the boroughs 
frequently contain a provision, dearly bought no doubt, but gi’eatly valued, 
that the burghers shall not be liable to its use.” — Stubbs, Const. Hist., 
i. 660. 
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It was only gradually, however, that the advantages of the 
principle of recognition by jury in its application to judicial 
procedure became impressed upon the minds of both rulers 
and ruled. At first the sworn inquest seems to have been 
chiefly applied to matters not judicial, such as the domesday 
survey (d), the assessment of feudal taxation under William 
Rufus and Henry I., and the customs of the church of York, 
which the latter monarch, in 1106, directed five commissioners 
to verify by the oath of twelve of the citizens (e). There are, 
however, equally early instances of strictly legal matters being 
decided by the recognition on oath of a certain number of 
probi et legales homines, selected from the men of the county 
to represent the neighbourhood and testify to facts of which 
they had special knowledge. In a suit as to certain lands of 
the church of Ely, the Conqueror directed his justiciars to 
assemble the shire-moots of the shires in which the possessions 
of the abbey of Ely lay, and ascertain the truth by the oath of a 
number of English to be chosen for their knowledge of the 
state of lands in the time of King Edward (/). A like pro- 
ceeding is directed with reference to the rights of the monks of 
Ramsey in an extant writ of William Rufus directed to the 
sheriff of Northamptonshire (g). One of the most marked of 
these early instances of the probi vidni being summoned as a 
jury for judicial purposes occurs in the reign of Henry I. A 
writ was addressed in the name of William the Atheling to the 
sheriff of Kent, requiring him to summon “ Hamo the son of 
Vital, and the probi vicini of Sandwich whom Hamo has named, 
to say the truth ” respecting the freedom from toll of a vessel 
belonging to the abbot of St. Augustine’s, which seems to have 
been seized for non-payment of dues. By a subsequent writ 
the sheriff was directed to restore the vessel to the abbot, 
according to the verdict or recognition of the good men of the 
county {sicut recognitum fuit per probos homines comitatus) {h). 
Henry II. applied recognition by jury to every description of 
business, fiscal and legal, and henceforth down to the reign of 
Edward I. it was, in particular, the most usual machinery 
employed for the assessment of taxation (i). 


(d) Supra, p. 39. 

(e) Thoroton, Nottinghamshire, iii. 77. 

( / ) Liber Eliensis, ed. D. J. Stewart (Anglia Christiana Society, 1848), 
266. Bigelow, Plac. Ang.-Norm., 24. 

■ (g) Palgrave, Eng. Com. (Proofs), clxxix. 

(h) Elmham, Hist. Mon. S. August, od. Hardwick (Rolls Series), pp. 353— 
364 ; Palgrave, Zoo. cit . ; Forsyth, Trial by Jury, 104. 

(i) The variations in the mode of assessing taxation during this period 
and the increasing use of the jury for that purpose, are traced by Stubbs, 
Select Chart., pp. 184, 189, 249, 254, 348, 351, 356, 358. By the Great 
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The use of a jury, both for criminal presentment and civil 
inquest, is mentioned for the first time in our statute law in the 
Constitutions of Clarendon (1164). The way in which the jury 
is therein referred to seems to imply that it had already grown 
into general use and favour. When no one could be found to 
accuse a powerful layman amenable to the bishop’s jurisdiction, 
the sheriffs, at the bishop’s request, were directed (by cap. 6) 
to “ swear twelve lawful men of the neighbourhood to tell the 
truth, according to their conscience,” and the same statute, 
cap. 9, declared that “ by the recognition of twelve lawful 
men,’' the chief justice should decide all disputes as to the lay 
or clerical tenure of land (k). 

It was in the Grand Assize (Z), probably enacted at a council 
held at Windsor in 1179 (m), that the principle of recognition 
by jury, having gradually grown into familiar use in various 
civil matters, was applied by Henry II., as a regular part of 
normal procedure, to the decision of actions to try the right to 
land. It is described by Glanvill as a royal boon conferred on 
the people, with the counsel and consent of the proceres, to 
relieve freeholders from the hardship of defending the title of 
their lands by the doubtful issue of trial by battle (n). By the 
Grand Assize the defendant was allowed his choice between 
wager of battle and the recognition of a jury of twelve sworn 
knights of the vicinage chosen by four other knights who had 
been summoned for that purpose by the sheriff. 

In actions not seeking to determine the absolute right to 
land, but dealing with recent changes of seisin only (of which the 
“ assize of novel disseisin ” was the most important), the 
sheriff himself chose twelve knights or freeholders (legales 
homines) of the vicinage, who were sworn to try the question. 
In both cases the recognitors were sworn to found their verdict 
upon their own knowledge, gained either by eye-witness or by 
the words of their fathers, or by such words as they are bound 
to have as much confidence in as if they were their own (o). 

Charter of John, soc. 20, amercements were only to be imposed “ per 
sacramentum proborvun hominum de visneto.” 

(k) Cap. 6 raises obscure questions of the use of “ synodal ’’ juries by 
the Church ; see p. 86 at note (x), awpra. Cap. 9 establishes the assize 
Vtrum, as to which see Thome in Columbia Law Keview, xxxiii. 428. 

(2) Assisa seems to mean in the first instance a sitting, a session for 
example of the king and his barons ; then the name is transferred to an 
ordinance made at such a session (we have the Assize of Clarendon, the 
Assize of Northampton, etc.) ; then again it is transferred to any institution 
which is created by such an ordinance {e.g., certain forms of action, and 
the j uries which tried the issues in them). Maitland, Constitutional Hist., 1 2. 

(m) Hound, Athenaeum, Jan. 28, 1899, E ng lish Historical Review, xxxi. 
268 ; Davis, England under Normans and Angevins, 280, 

(n) Lib. ii. o. 7 ; Select Chart,, 190-191. 

(o) Ibid., c, 17. 
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If all were ignorant of the facts, a fresh jury had to be sum- 
moned ; if some of them only were ignorant, or if they could 
not agree, others were to be added — ^a process subsequently 
called “ afforcing ” the jury — ^until a unanimous verdict could 
be obtained from the jury, or assize, of twelve lawful men (p). 

The remedy by assize was subsequently improved by several 
acts of parliament, particularly 13 Ed. I. c. 25 ; and as all 
actions on the assize were tried in the King’s Court or in that 
of the justices itinerant, the jurisdiction of the feudal, county 
and hundred courts began, from this period, rapidly to decline. 

By the Assize of Clarendon (1166) the principle of recognition 
by jury was extended to criminal cases. It was ordained that 
in every county twelve lawful men of each hundred, with four 
lawful men from each township, should be sworn to present all 
reputed criminals of their district in each county court. The 
persons so presented were to be at once seized and sent to the 
water ordeal {q). This was perhaps a reconstitution or revival, 
in an expanded form, of the old English institution analogous 
to a grand jury, which, as we have seen, had existed in the time 
of King Ethelred II. (r). 

By the Chapters of the Eyre issued under Riehard I, in 1194, 
as instructions to the itinerant justices, the election and con- 
stitution of the jury of presentment established by Henry II, 
was further regulated, and assimilated to the system already 
in use for nominating the recognitors of the Grand Assize (s). 
From this developed jury of presentment the later grand jury 
has historically descended {t). 


(p) Lib. ii. 0 . 17 ; Braoton, f. 185 b. An. example of the whole jury being 
ignorant of the facts, and of the summons of a fresh one in consequence, 
occurs in Flacit. Abbrev., 11. For the various “ petty assizes ” see Mait- 
land, Forms of Action. 

(q) Assize of Clarendon, c. 1, Select Chart., 170. Even those who success- 
fully passed through the ordeal, if they were shown to be of evil character 
by the testimony of the neighbourhood, were to abjure the kingdom 
within eight days ; o. 14. 

(r) Supra, p. 116. 

(s) Hoveden, iii. 262 ; Select Chart., 252. 

(t) In the course of time the element of indirect election in the mode of 
nominating the grand jury was entirely eliminated. Under the modern 
grand jury system twenty-four freeholders of the county were summoned 
by the sheriff. Of those, a cert lin number, varying from twelve to twenty- 
three, wore sworn, and having been previously instructed in the articles of 
enquiry by a “ charge ” from the judge, withdrew to examine indictments 
and hear privately the evidence for the prosecution only. If twelve were 
satisfied of the truth of the accusation, the grand jury found “ a true bill,” 
and the prisoner was then put on his trial in open court before a judge and 
twelve petty jurymen. If not satisfied, the grand jury found" no true bill.” 
This is termed “ ignoring " the bill, from the word “ ignoramus,” which 
was formerly indorsed on it. A famous historic case of " ignoramus ” 
occurred on the trial of Lord Shaftesbury for high treason in 168 1, when the 
grand jury of London ignored the bill. — -State Tr,, viii. 759. A more recent 
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The establishment of this system of combined presentment 
and ordeal had the effect of abolishing, in all criminal cases, 
the ancient practice of compurgation by the oath of friends, 
“ the manifest fountain of unblushing perjury ” (m). 

In the year 1215, the ordeal was abolished thi’oughout 
Christendom by the fourth Lateran Council, and there remained 
only, for criminal trials in England, the grand jury and the 
combat. But the combat was not applicable unless an injured 
j)rosecutor, or “ appellant ” came forward to demand it ; and 
as the grand jury was found inadequate to secure perfect justice, 
the practice (which had been introduced even before the aboli- 
tion of ordeal) gradually grew up of allowing a second, or petty 
jury to affirm or traverse the testimony of the first set of 
inquest-men. This became the general usage in the reign of 
Henry III. Still for a long time no prisoner was compelled to 
plead, that is, he might refuse to be tried by the jury ; but in 
this case he was remanded to prison, and from the date of the 
Statute of Westminster I. c. 12 (3 Edward I., 1275) was liable 
to strict imprisonment, which later practice transformed into 
the barbarous punishment called peine forte et dure, which was 
only abolished so late as the reign of George III. (a;). 

It is important to bear in mind that in trial by jury as 
permanently established, both in civil and criminal cases, by 
Henry II., the function of the jury long continued very different 
from that of the modem tribunal. The jurymen were still 
mere recognitors, deciding simply on their own knowledge or 
from the belief of the countryside, and not upon evidence 
produced before them ; and it was for this reason that they 


case, arising out of the Jamaica rebellion, was the ignoring the indictment 
for murder against Governor Eyre. Any person could present a bill to a 
grand jury accusing any other person of any crime whatever. This is the 
general rule to which, as yet, hardly any exception has been made. Thus 
any one may prefer a bill against any one of tho king’s ministers. — Mait- 
land, Const. Hist., p, 475. Grand Juries were abolished, for most purposes, 
by the Administration of Justice Act, 1933. 

(«) In boroughs, compurgation was retained some time longer. In tho 
civil action of debt, it lingered on to a recent period even in the court of 
common pleas. The defendant in an action of debt, was allowed in some 
circumstances “ to wage his law,” that is, to deny upon oath the debt, 
and vouch eleven compurgators in support of his credibility. The con- 
sequence of this was that plaintiff avoided, when they could, that form of 
action, for, as Coke says of his own time, “ Men’s consciences do grow so 
l^ge (specially in this case pEissing with impunity) as they choose rather to 
Ming an action upon the case upon his (the defendmit’s) promise,. wherein 
ffierause it is trespasi aw h case) he cannot wage his law, than on action of 
debt. — Co. Lit., 296, b. The defendant himself was sworn de fidelHnte, 
and the eleven compurgators de credulitate (Forsyth, 83). Wager of law 
was aboUshed in 1833, by 3 & 4 Will. IV. o. 42, s. 13. 

(x) 12 (^o. m. 0. 20. For an account of tho peine forte et dure, sec 
ralgrave, Eng. Comm, (Proofs and Illustrations), ebe^ix. 
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were always selected from the hundred or vieinage in whieh the 
question arose {y). 

The later development, eommon to the civil and criminal I**®' 
jury alike, by which the jurors gradually changed from recog- of tte jary 
nitors into judges of fact, the proof of whieh rested exclusively 
on the evidence of others, has now to be considered. The 
number of the recognitors was at first undefined, but when 
Glanvill wrote, under Henry II., twelve appears to have been 
the usual, though not the invariable number mentioned in the 
king’s writs. We have seen that it was necessary that twelve 
jurymen should concur in their verdict, and this result, in civil 
cases at least, was procured by “ afforcing ” the jury, that is, 
adding other recognitors from the vicinage who were acquainted 
with the matter. But the difficulty of procuring a verdict of 
twelve caused for a time the verdict of a majority to be received. 

In the reign of Edward III., however, the necessity for a 
unanimous verdict of twelve was re-established ( 2 ). 

Under Henry III. special witnesses (such as the witnesses to 
a deed) were sometimes summoned together with, and formed 
part of, the jury. 

In the year books of 28 Edward HI. mention is made of 
witnesses being adjoined to the jury to give them their testi- 
mony, but without having any voice in the verdict. This is the 
first indication of the jury deciding on evidence formally pro- 
duced in addition to their own knowledge, and forms the 
connecting link between the ancient and the modern jury (o). 

Late in the reign of Henry IV. a further advance was made. 

AH eiddence was required to be given at the bar of the comt, 
so that the judges might be enabled to exclude improper 
testimony (b). 

From this change flowed two important consequences : 

(1) From the exercise of control on the part of the judges sprang 
up the whole system of rules as to evidence. (2) The practice 
of receiving evidence openly at the bar of the court produced a 
great extension of the duty of an advocate. Henceforward 


iy) On the development of the jury, see J. B. Thayer, Preliminary 
Treatise on Evidence ; Wells, in Low Quarterly Review, xxvii. 347 and 
XXX. 97 ; Stephen, History of Criminal Law, and Holdsworth, History of 
English Law, i, 3i2. On ordeals and battle see also H. C. Lea, Super- 
stition and Force, and G. Neilson, Trial by Bottle. 

(t) Holdsworth, i, 318. • 

(а) 23 Ass. 11 (1349) ; Spence, Eq. Juris., i. 129. 

(б) Y.B. 11 Hen. IV., Mich., No. 41 (1409), a verdict was set aside 
because the jury, on retiring to consider their verdict, had taken with 
them an escrow which had not been proved in evidence at the bar by the party, 
nor ddivered to them by the Court. Starkie, Trial by Jury (Low Review 
and Quarterly Journal of British and Foreign Jurisprudence, No. iv., Aug., 
1846, p. 397). 
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“ ■witnesses were examined and cross-examined in open court : 
the flood-gates of forensic eloquence were opened, and full scope 
given to the advocate to exercise his ingenuity and powers of 
persuasion on the jurors, to whose discretion the power of 
judging on matters of fact were now entrusted ” (c). 

In the treatise of Chief Justice Fortescue, “ De Laudibus 
Legum Angliae,” written in or about the year 1470, we have 
clear evidence that the mode of procedure before juries by 
viva voce evidence was the same as at present (d). 

But juries were still for a long time entitled to rely on their 
own knowledge in addition to the evidence. In the first year 
of Queen Anne, the Court of Queen’s Bench decided that if a 
jury gave a verdict of their own knowledge, they ought so to 
inform the court, that they might be sworn as witnesses. This, 
and a subsequent case in the reign of George L, at length put 
an end to all remains of the ancient functions of juries as 
recognitors (e). 

In the same way the ancient rule requiring jurors to be 
returned from the vicinage or hundred, which arose when 
jurymen were themselves the witnesses, was, after various 
modifieations, abolished in all civil actions in the reign of 
George 11. (/), and it was directed that juries should be 
summoned from the body of the coxmty. 

While the jiuymen were mere recognitors they would usually 
be guilty of perjury if they gave a wrong verdict. Hence, at 
common law, they became liable to the writ of attaint, which, 
in the time of Henry H., was restricted to pleas of assize only 
(novel disseisin, Jtc.), but was afterwards, by various statutes, 
extended to “ everj- plea, real as well as personal ” (g). 

In attaint the cause was tried again by a jury of twenty-four. 
If the verdict of the second jury was opposed to that of the first, 
the original twelve jurors were arrested and imprisoned, their 
lands and chattels were forfeited to the king, and they became 
for the future infamous. At a later period other severities were 
added to the sentence (ft). 


(e) Y.B. 11 Hen. IV., Mich., No. 41 (1409). For the suggestion that 
these developments began as early as the reign of Edward II., see the 
introduction by G. J. Turner to Selden Society, 'Year Book Series, IX. Ixiii. 
. (d) Fortescue, De Laud. Leg. Ang. (ed. S. B. Chrimes), o. 26. Trial 

procedure in the days of Elizabeth is minutely described by Sir Thomas 
Smith, De Kepublica Anglorum (ed. Alston), 94-103. 

(e) (1702) 1 Salk. 405 ; (1726) Kitchen v. Manwaring, cited in Smith v. 
Parkhurat, Andrew, 315 ; see On the Trial by Jury, Law Beview and 
Quarterly Journal (1845), ii. 370, 400 (the author, according to Spence, 
Eq, Juris., i. 130, was Thomas Starkie). 

(/ ) 4 & 6 Anne, c. 3 (1706), and 24 Geo. II. c. 18 (1761). 

(ff) 34 Edw. III. c. 7 (1360). An attaint lay in civil cases only. BuaheWs 
Case, [1670] 6 State Trials, 909 ; Hawkins, Pleas Cr., bk. i. oh. 72, a. 6. 
{h) Broom, Constitutional Law, 164 [2nd ed. by G. Denman, 1886]. 
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After the jury ceased to be recognitors, attaint gradually fell 
into disuse. Sir Thomas Smith, in 1683, says “ attaints be 
very seldom put in use ” (i). In 1757, Lord Mansfield said 
“ the writ' of attaint is now a mere sound in every case ” (ft) ; 
but it was not legally abolished till the reign of George IV. (Z). 

Long before the legislative abolition of attaint, the important 
object which that proceeding indirectly gained — a review of the 
first verdict — had been otherwise secured, in practice, by the 
motion for a new trial (m). 

Besides the legal method of attaint, there was also another 
and illegal method of punishing a jury for a false verdict, 
frequently employed by the Tudor and Stuart sovereigns for 
political purposes. This was by fine and imprisonment by the 
court of the Star Chamber. In the first year of Queen Mary’s 
reign, in 1554, Sir Nicholas Throckmorton was tried and 
acquitted by a jury on a charge of high treason in connection 
with Sir Thomas Wyatt’s rebellion. Thereupon “ the court, 
being dissatisfied with the verdict, committed the jury to 
prison.” Some of the jury apologised and were liberated, the 
rest were fined by the court of Star Chamber and kept in prison 
till the fines were paid (n). 

After the abolition of the Star Chamber, the crown made use 
of the judges to intimidate juries. At length the immunity of 
juries was finally established in 1670, by the celebrated decision 
of Chief Justice Vaughan in BtisJielVs case (o). Edmund 
Bushell was foreman of the jury who acquitted the famous 
William Penn and William Mead, the Quakers, on a prosecution 
for having preached to a large assemblage of people in Grace- 
church Street, contrary to the Conventicle Act (16 Car. II. c. 4). 
The recorder of London fined each of the jury 40 marks 
(£26 13s. 4d.) ; and Bushell, having been committed to prison 
for refusing to pay, sued out his writ of habeas corpus in the 
Court of Common Pleas. On the return being made that he 
had been committed for finding a verdict “ against full and 
manifest evidence and against the direction of the court,” 
Chief Justice Vaughan held the ground to be insufficient, and 
discharged the prisoner. 

In his judgment in this case. Chief Justice Vaughan was led 


(i) Smith, De Bepublica Anglorum (ed. Alston, 1906), iii. ch, 2, p. 111. 
(k) Bright v. Eynon, [1757] 1 Burr. 393. 

(Z) 6 Geo. IV. c. 60 (1826), s. 60. 

(m) Holdsworth, i. 226. The practice became common in the seventeenth 
century. 

(n) 1 State Trials, 869. 

(o) Vaughan, 136 ; 6 State Trials, 999 ; Broom, Const. Law, 120-138 ; 
BobOTtson, Documents, 362. Of. Floyd v. Barker, [1607] 12 Bep. 23 ; 
Earl of MaocUefield v. Starkey, [1684] 10 St. Tr. 1330. 
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to affirm the legal right of the jury, without the direction of the 
judge, to find a general verdict in criminal cases, that is,, to 
determine not only the truth of the facts, but their quality of 
guilt or innocence (p). This question came up again with 
reference to the law of libel. In the trial ofithe Seven Bishops, 
in 1688, the jury asserted their right to decide upon the purport 
of the libel, but subsequently in the trial of the printers of the 
“ North Briton ” in 1764, Lord Mansfield ruled that it was the 
province of the court alone to judge of the criminality of a libel, 
a doctrine wholly subversive of the rights of juries. This 
doctrine, after being both assailed and maintained for a long 
time, was at length reversed, in opposition to all the judges and 
chief legal authorities of the time, by the passing, in 1792, of 
Fox’s Libel Act (32 Geo. III. c. 60), which, in the form of a 
declaratory law, enacted that the jury may give a genera] 
verdict of guilty or not guilty upon the whole matter put in 
issue {q). 

After the old Curia Regis had been i>ermanently split up into 
the three separate courts of King’s Bench, Common Pleas, and 
Exchequer, each under its own chief, the ancient personal 
jurisdiction of the king still continued to be exercised by him 
in his “ continual ” Council (the source of the later Privy 
Council) (r), not only as an upper court of ajjpeal, but as a direct 


ip) 0 State Trials, 1013-1014. 

(q) See the full discussion in Holdsworth, History of English Law, x. 
673-696 ; May, Const. Hist., ii. 253-263 ; infra, p. 743. 

(r) “ During the reign of Edward II. secretiim conaUium and privatum 
consilium appear upon the regular rolls. French equivalents also gain 
cm-rency, such as Ze privie conseU. . . , But never during the Middle 
Ages did ‘ the privy council ’ become a term of general acceptance, as it 
is in modem times. It was seldom used, in fact, unless a certain distinction 
was necessary, and then it meant not especially a small council, nor yet a 
more highly organised or more select council than usual, but simply a 
secret council ” : Baldwin, King’s Council, 105. The term “ ordinary 
council,” consilium ordinarium, “ nowhere occurs in the Middle Ages., 
and not till the reign of Henry VIII. is there mention of ‘ the king’s 
ordinary counsellors ’ ” : Und,, 112. The term le conseil continuel “ appears 
for the first time prominently in 1376, and it arose from the desire which 
had been stated many times before of having councillors ‘ continually 
present ’ ” : ibid., 106. Baldwin concludes his discussion on this subject 
by stating : “ The main fact, which takes away all reason for subdivision, 
is that the consilium regis unqualified by any adjective was inclusive and 
flexible enough to answer all the purposes required of the great council, 
the secret council, and the ordinary council. The only vital distinction 
of this kind which the Middle Ages really demanded was that between the 
Parliament and tho Council. Here were two institutions of a common 
origin, which came to bo positively differentiated both in organization and 
functions ” : ibid., 114. It may be added that the words commune con- 
silium regni in Magna Carta (1215), o. 12 (supra, p. 89) mean the general 
approval of the kingdom, and that there was no institution called “ the 
Common Council of tho i^alm.” A. B. White, “ Was there a ‘ Common 
Council’ before Parliament?” American Historical Review, xxv. 1-17 
(1919). 
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court of royal justice in all cases which had not been specially 
delegated to the recently constituted courts of common law. 

Tt was, however, during the minority of Henry III. that the 
king’s continual or permanent Council, as distinct alike from 
the^Curia Regis of Henry II. *s time and from the large and 
solemn assemblies which were soon to become known as 
parliaments, acquired special prominence and strength. It 
comprised not only the officers of state and of the royal house- 
hold, with the whole body of the judges, but a varying number 
of bishops and barons, as well as others, both elerieal and lay, 
whose sole official status appears to have been that of coun- 
sellors (s). Maintained by Henry III. throughout his long 
reign, and further developed by Edward I., the royal council 
became henceforth the special representative and instrument 
of the kingly power acting side by side with, often in opposition 
to, the power of the national council. The royal council, as its 
designation “ continual ” denotes, was always sitting for the 
^despatch of business (t), and for that purpose it occupied 
different chambers about the palace, among which the Star 
Chamber, la CJiambre des Eioiles, is specially mentioned in the 
records of Edward III.’s reign (t«). Its powers were most itsextemiTs 
extensive, and indeed indefinite. It was the king’s standing 
council of advice in all matters of administration ; it received, 
discussed, and remitted to the proper courts a vast number of 
petitions, which were constantly being presented, praying for 
relief in various matters of judicial cognisance (a;) ; it exercised 
by itself, in conjunction with the lords’ house in parliament, a 
very great jurisdiction in causes both civil and criminal ; and 
in matters of a temporary, partial, or comparatively unimpor- 
tant nature, it assumed, by issuing ordinances claiming the 
force of statutes, the exercise of legislative powers. 

As regards the particular description of judicial business, 
civil and criminal, disposed of by the Council itself, we have 
seen that Henry H., in 1178, had employed it as a eourt of 
appeal for all such causes as the ordmary judges should be 
incapable of determining {y). The Council also exercised a 

(s) See Stubbs, Const. Hist., ii. 41, 269 seq. For the composition of 
the council, see particularly Baldwin, ch. iv. 

(t) Sir N. H. Nicolas, Preface to Proceedings of Privy Coimcil, I., p. iiie 

(u) See infra, pp. 132 seq. Chambre des cstoiles, a translation of the 
mediieval Latin term camera altllaUt soon bccamo the popular name for 
what was called in 1343 “ the now chamber upon the water ” “ next to the 
exchequer ” “ ordained for the council ” ; Baldwin, 35b. 

(x) The general nature of those petitions appears from the answers of 
the Council which have been prc'iorvcd : “ Sue at Common Law ” ; “ sue 
in the Exchequer ” ; “ sue in Chiuicery ” ; “a writ on the subject sliall 
be despatched out of Chanceiy ” ; “ the King will consider ” ; " a remedy 
shall be provided,” &o. — Hardy, Tntrod. to Close Rolls, I., p. xxvi. 

(y) Supra, p. 111. 
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convenient and salutary jurisdiction in cases of injury and 
oppression where, from the heinousness of the offence, the rank 
or power of the defendant, popular riots, or other causes, it was 
likely that a fair trial in the inferior courts could not be obtained, 
or that the process of the courts would be resisted by force. 
The rapine and oppression committed by the powerful nobility 
during the Middle Ages, more especially under the weak 
administration of the Lancastrian kings, frequently called lor 
the interposition of this paramount authority (z). Further, 
where a person was suffering imprisonment by the process of an 
inferior court, the double remedy of a subpoena against the 
pursuing party and a writ of habeas corpus cum causa (by which 
the cause itself and the body of the defendant w^ere brought to 
be dealt with by the Council) was soinetimes given. The 
Council had also the power of issuing writs into all special 
jurisdictions or franchises, such as Wales and Ireland {a ) ; and 
the poor, in theory at least, were the objects of its special 
care (6). 

In the exercise of its judicial functions, the Council appears 
to have been generally presided over by the Chancellor, who, 
until the reign of Edward III., was always an ecclesiastic ot 
liigh dignity, and was peculiarly entrusted with the duty of 
redressing the grievances of the king’s subjects. This great 
oflicer, independently of his connection with the Council, 
exercised an ordinary' legal jurisdiction of much importance (c). 

(s) In “ Provisions for the good of the gouveraanoe of this land, that 
the Lordes, which ben of the K. CJounsaill desireth,” of the second year 
of Henry VT., subsequently embodied, with additions, in the Articles for 
the Begulation of the Council agreed to in Parliament, the eighth year of 
his reign, we read : “ Item, that all the Billes that comprehende materes 
terminable atte the Commune Lawe ... be remitted there to be deter- 
mined ; but if so be that the discretion of the Counsaill feele to greet 
myght on that oo syde and unmyght oo that othir, [or elles other cause 
reasonable yai shall meve hem.]-— Rot. Pari., iv. 201, 343. 

(а) Palgrave, Essay on the Jurisdiction of the King’s Council, 19, 90, 
134. For the whole subject, see Baldwin, King’s Coimoil, eh. xi. 

(б) Bot. Pari., iv. 201. 2 Hen. VI., 1423. On the council generally, see 
Btildwin, The King’s Council; Select Cases in Coimcil (Selden Soc.) ; 
Palgrave, Jurisdiction of the King’s Council ; A. V. Dicey, Privy Council ; 
Lord Eustace Percy, Privy Council under the Tudors ; and Plucknott, 
Place of the Council in the Fifteenth Century, in Transactions of tho 
Boyal Historical Soc., 4th series, i. 167. 

(c) On the chanceUior’e ordinary jurisdiction, see Spence, Eq. Juris., i. 
336. The proceedings were by common law process ; but as the chancellor 
had no authority to summon a jury, issues of fact were remitted for trial 
to the Court of King’s Bench. Blackstone, 3 domm. 47 and Lord Campbell 
(Lives of the Chancellors, Intro.) suggest that from the earliest times the 
Chancellor was keeper of the king’s conscience and explain thereby his 
equitable jurisdiction. The expression seems no older than Hatton’s 
oration of 1687 (Spence, Equitable Jurisdiction, i, 406, 414). The common 
notion that the Chancellor was the king’s confessor is a legend without any 
foundation in fact. (There are lists of royal confessors in The Antiquary, 
xxii. 114, 159, 262, xxiii. 24, and in Home Counties Magazine, 1910.) 



NORMAN AND PLANTAGENET KINGS 


But in the reign of Edward'!, (according to some historians) we 
begin to perceive signs of the rise of the extraordinary or equit- 
able jurisdiction of the chancellor. In their view, the numerous 
petitions addressed to the king and his Council, seeking the 
interposition of the royal grace and favour either to mitigate the 
harshness of the common law or supply its deficiencies, had been 
in the special care of the chancellor, who examined and reported 
upon them to the king. The inconvenience arising from the 
“ multitude ” of petitions in the year 1280 caused d special 
order to be issued by Edward I., directing that all petitions be 
examined, and according as they concerned the seal, the 
exchequer, the law of the land, or Jewry, they should go 
primarily to 'che chancellor, the exchequer, the justices, or the 
justices of the Jewry. But if the wants of the petitioners were 
of a nature so great, or so much of grace, that the chancellor 
and the justices could not act without the king, then they 
should be brought before the king to learn his will ; but so that 
no petition come before the king and his Council except by the 
hands oT the chancellor and the other chief ’ministers (d). This 
monarch was wont to assign by writ under the privy seal certain 
of the petitions addressed to him, praying extraordinary 
remedies, to the chancellor and master of the rolls, or to either 
separately, with directions to give such remedy as should appear 
to be consonant with honesty (or equity, honestati) (e). During 
the reign of Edward II. the jurisdiction of the court of chancery 
was considerably extended, and there occurs frequent and 
familiar mention of the consuetudo cancellarite (/). At length, 
in 1349, by a writ or ordinance of the twenty ^second year of 
Edward III., all such matters as were “ of grace ” were directed 
to be despatched by the chancellor or by the keeper of the privy 
seal (g). This was a gi’eat step in the recognition of the equit- 


(d) Rot. Claus. 8 Edw. I., in Ryley’s Flacita Pari., 442. The view in 
the text, that equity was administered in the chancery as early Ba Edward 
I., has been revived by recent constitutional historians (Baldwin, King’s 
Council, 241 ; B. Wilkinson, Chancery under Edward III., 48 and Studies 
in Constitutional History, 205). Legal historians have failed to find any 
trace of it until slightly before the accession of Richard II. (Baildon, 
Select Cases in Chancery ; Maitland, Constitutional History, 222-5 ; 
Holdsworth, History of English Law, i. 451 fiF., citing fifteenth century 
cases). The latter view is clearly preferable. 

(e) Spence, Eq. Juris., 335. “ Quale de jure et gratia caiicellariae ” 

occurs in a writ of 12 Edw. I. 

(/ ) Lord Campbell, Lives of the Chancellors, i. 207. 

{g) Baildon, Select Cases in Chancery (Selden Soc.), xvii. ; Sir T. Duffus 
Hardy, Introduction to Close Bolls, xxviii. While it is possible that 
“ matters of grace ” may mean equitable intervention, it must also bo 
remembered that there were numerous petitions asking for money, church 
livings and similar favours, and that the ordinance may be concerned only 
with these latter. 
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able jurisdiction of the court of chancery as distinct from tlic 
legal jnrisilietion of the chancellor and of the courts of common 
law, although it was not imtil the following reign that it can be 
said to have been permanently established (A). 

The Council, not content w'ith its admitted sphere of action, 
unconstitutionally assumed original jurisdiction in cases 
cognisable at common law. In direct violation of the liberties 
guaranteed by the Great Charter, men were arbitrarily impri- 
soned without the legal process of indictment or presentment, 
and their lands seized into the king’s hands. 

During the reign of Edward III. a series of statutes were 
passed, in answer to the repeated complaints of the commons, 
restraining these illegal invasions by the Council upon the rights 
of property and personal liberty. In the 5th Edward III. 
(1331), it was enacted that “ no man from henceforth shall be 
attached by any accusation, nor forejudged of life or limb, nor 
his lands, tenements, goods, nor chattels seized into the king’s 
hands, against the form of the Great Charter and the law' of the 
land ” (i). Tw'enty years later, the commons again petitioned 
against the illegal proceedings of the Council. Receiving a 
somewhat unsatistactory reply from the king, they repeated 
their petition to parliament in the followiixg year (1852), and 
obtained the enactment of a statute which, expounding tlic 
words of Magna Carta, explicitly declares ; “ Whereas it is 
contained in the Great Charter of the franchises of England, 
that none .shall be imprisoned nor put out of his freehold, nor 
of his franchises nor free custom, unless it be by the law of the 
land ; it is accorded, assented, and established. That from 
henceforth none shall be taken by petition or suggestion, made 
to our lord the king or to his Council, unless it be by indictment, 
or presentment of good and lawful people, of the same neigh- 
bourhood where such deeds be done, in due manner, or by 
process made by writ original at the common law, nor that none 
be ousted of his franchises nor of his freeholds, unless he be duly 
brought into answer and forejudged of the same by the course 
of tlic law ; and if anything be done against the same it shall 
be redressed and holden for naught ” (k). 


(h) “ By ‘ oquituble jurmclictioa ’ must be understood,” says Lord Camp- 
boll (op. cil., i. 8, 0), “ the extraordinary interference of the Chancellor, 
without common-law process or regard to the common law rules of proceed- 
ing, upon tho petition of a party grieved who was without adequate remedy 
in a court of common law ; whereupon the opposite party was compelled to 
opjjoar and to be examined, oitlior personally or upon written interroga- 
tories j and evidence being heard on both sides, without the interposition 
of a jury, nn order was modo secuTulum cequum el bonum, which was 
enforced by imprisonment.” 

(») 6 Edw. ril., 0 . (1. 

(k) 26 Eilw. lir., Btat. 5, c. 4. 
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Similar provisions were contained in a short enactment of the 
28th of Edward III. (Z) ; yet in the 36th of the same reign 
(1362) we find the commons again complaining, and it was 
“ ordained and established by the assent of the prelates, dukes, 
earls, barons, and the commons, that the charters and statutes 
be held and put in execution according to the said petition ” (m). 
In the following year another statute was passed in these terms : 
“ Though it be contained in the Great Charter that no man be 
taken nor imprisoned nor put out of his freehold without process 
of the law ; neverthele_ss. divers people make false suggestions 
to the king himselfas well for malice as otherwise, whereat the 
king is often grieved and divers of the realm put in great danger 
and loss against the form of the said Charter ; wherefore it is 
ordained that all they which make such suggestions shall be 
sent with the same suggestions to the Chancellor, Treasurer, 
and his Grand Council, and that they there find surety to 
pursue their suggestions, and incur the same pain that the other 
should have had, if he were attainted, in case that the suggestion 
be found evil ; and that then process of law be made against 
them without being taken or imprisoned against the form of the 
said Charter and other statutes ” (n). 

In the 42nd year of Edward III. (1368) the commons again 
petitioned ; “ Because many of your Commons are hurt and 
destroyed by false accusers, who make their accusations more 
for their revenge and particular gain than for the profit of the 
king or of his people ; and of those that are accused by them 
some have been taken, and others are made to come before the 
King’s Council by writ, or other commandment of the king, 
upon grievous pain contrary to the law : That it would please 
our lord the king, and his good Council, for the just government 
of his people, to ordain that, if hereafter any accuser propose 
any matter for the profit of the king, tlie same matter be sent 
to his justices of the one bench or of the other, or of the Assizes 
to be inquired of and determined according to the law ; and 
if it concern the accuser or party, that he have his suit at the 


(Z) 28 Edw. in., 0 . 3. 

(r») Bot. Pari., ii. 269. The mention here of dukes as a separate rank is 
noteworthy. The title had been bestowed for the first time in England only 
twenty-five years previously (in 1337), when the Black Prince was created 
Duke of Cornwall. Henry, Earl of Lancaster (great-grandson of Henry 
III.), was, in 1351, the next recipient ; ho died March 24, 1360, and hie 
title was revived this very year, 1363, in his son-in-law, John of Gaunt. 
The only other English duke then in existence, besides the Black Prince 
and John of Gaunt, was their brother Lionel, created Duke of Clarence, 
September 15, 1362. 

(n) 37 Edw. III. c. 18 ; Stat. of the Realm, i. 384. (Hallam, Middle 
Ages, iii. 253 appears to have misapprehended the purport of this obscurely 
worded statute.) 
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common law ; and that no man be put to answer without 
presentment before the justiees, or matter of record, or by due 
process and original wit, according to the ancient law of the 
land. And if an 3 rthing henceforth be done to the contrary, 
that it be void in law and held for error.” The answer to this 
petition, whereon a statute to the same effect was grounded, 
runs : “ Because this article is an article of the Great Charter, 
the king willeth that this be done, as the petition doth 
demand ” (o). 

Acts of Parliament, however, were of little avail against the 
stubborn perseverance of king and Council in retaining the 
power which they had been so long accustomed to use. The 
civil jurisdiction of the Council was at this time principally 
exercised in conjunction with the chancery, now growing into 
importance, and the two are henceforth generally named 
together in the remonstrances which the commons still from 
time to time continued to present. To a petition in the 13th 
of Richard II. (1389), that neither the chancellor nor the king’s 
council should make any ordinance against the common or 
statute law, or the ancient customs of the land, “ but that the 
common law have its course for all the whole people, and that 
no judgment rendered be annulled without due process of law,” 
the king returned the imsatisfactory answer : “ Let it be done 
as has been usual heretofore, provided the royal prerogative 
be saved (issint que la Regalie du Roi soit sauve) ; and if any 
one feel aggrieved, let him show it specially and right shall be 
done him ” (p). 

Parliament in the fourteenth century regarded the council’s 
jurisdiction with suspicion chiefly on the groimd of its associa- 
tion with the crown and the prerogative — and expressed the 
general feeling against the exercise of arbitrary power. The 
lawyers, too, of the ordinary courts were a numerous and 
influential group among the commons, and manifested much 
professional jealousy of the growing jurisdiction of chancery, 
the procedure of which was less cumbrous than that of the 
common law courts. 

Suits in chancery were commeneed by petition or bill, without 
any preliminary writ, followed by a subpoena (g), svunmoning 


(o) Rot. Pari., ii. 296, and 42 Edw. III. c. 3. 

another view upon this series of statutes, 
see Pla^ett, Concise History of the Common Law (1940), 167-8. 

'?!. *• 486-7. The subpoena appears as early as 1363 ; the 

traction that John de Waltham invented it in Richard II.’s reign is 
without foundation. He probably initiated the practice of issuing it 
?? ** which was particularly resented in 

the fifterath century. See Baldwin, Select Cases before the King’s Council 
elden Soc.), p. xxxix. A Sequent objection was that the subpoena 
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the party complained against to appear before the court apd 
make answer. Disputed facts might be established by the 
personal examination of the parties on oath, a proceeding 
unknown to the common law, but employed by this bribunal 
and by the Council from which it branched off. During the 
reigns of Henry IV. and Henry V., and in the minority of 
Henry VI., the commons continued to remonstrate against the 
encroachments of the chancery. But from the time of 
Edward IV., although the judges still disputed the chancellor’s 
authority to interfere with the proceedings of the common law 
courts, we do not trace any further opposition on the part of the 
commons ; and down to the reign of Charles II. the court 
continued to be substantially the same as it was in the reign of 
Edward IV. (r). 

The continual council has been considered with reference to 
its independent jurisdiction ; but it was also equally eon- 
spicuous in its relation to the High Court of Parliament. The 
growth of parliament has yet to be considered ; but we may 
anticipate so far as to note that even after the permanent 
^establishment of a parliament of the three estates under 
Edward I., the baronage, spiritual as well as temporal, still 
retained, independently of parliament, certain powers which 
had been theirs when they alone constituted the national 
assembly, and which they ultimately transmitted to the House 
of Lordrf^' Under the title of Magnum Concilium they continued 
to meet at intervals during the thirteenth, fourteenth and 
fifteenth centuries, sometimes in conjunction with the King’s 
continual council, and occasionally also in an assembly con- 
taining all the elements of parliament (s). As the commons 
took no part in the judicial power of parliament (/), its function 
as the king’s great and extraordinary court of justice was 
performed by the King’s great council, — ^the lords’ house in 
parliament blended with the ordinary coimcil. It is from the 
mixed powers of this assembly, and the double capacity of the 


(unlike oommon-law ■writs) gave no indication of the natiire of the matter 
involved. 

(r) Spence, Eq. Juris., i. 349. 

(«) Stubbs, Const. Hist., ii. 273 ; Committee on House of Commons 
Personnel, Xnterim Report, 1932 (Cmd. 4130), 108 ; Plucknett, The 
Council in the Fifteenth Century, Royal Historical Society, Transactions 
(4th series), i. 165 £f. 

(<) The commons acknowledged in 1 Henry IV. (1399) that they had no 
right to interfere in judicial matters (Rot. Pari., iii. 427 ; cf. Report on 
the Dignity of a Peer, i. 360) ; but in the next reign they began to concern 
themselves with the petitions of private individuals to the lords or Council 
which in many instances were passed in the form of statutes with the 
express assent of aU parts of the legislature. Hence originated private 
Acts of Parliament. — See Hallam, Midd. Ages, iii. 92 ; Clifford, History 
of Private Bill Legislation. 
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peerage as members both of the parliament or legislative 
council and of the deliberative and judicial council, that the 
house of lords derived its judicial character as a court of appeal, 
and the king’s council its legislative character, which it attempted 
to carry out in the shape of ordinances (u). The judges and 
other official members of the king’s continual council originally 
attended as constituent members of the great council, and in 
that capacity, although not peers, seem to have had the right 
of suffrage (x ) ; but imder Edward III. the lords successfully 
asserted their ascendancy over the judges and the rest of the 
council, and took the decisive jurisdiction into their own hands. 
Their ancient colleagues of the council, not being lords, were 
thus reduced to the position of assistants and advisers, a position 
which they have ever since held in the judicial proceedings of 
the upper house, the heir and representative of the mediaeval 
great councils {«/). 

The original tribimal, the king’s continual council, retained 
throughout its extraordinary jurisdiction. After throwing oft 
as branches or offsets the court of Requests (z), and the more 
famous court of Star Chamber, it transmitted its judicial 
powers to the Privy Council, by whom, through the medium 
of a Judicial Committee {a), they are still exercised. 

As regards the origin of the court of Star Chamber, it has 
already been mentioned that in the reign of Edward III. the 


(u) Stubbs, Select Chart., Introductor 7 Sketch, 26. On the judicature 
of the House of Lords, cf. Pike, Const. Hist, of House of Lords, pp. 279 
aeq. For the whole subject see Baldwin, King’s Council, ch. xii, and 
Holdsworth, i. 3ol seq. ' 

{x) Hale, Jurisdiction of the Lords’ House, ed. by Hargrave, pp. 6, 8. 
{y) Palgrave, King’s Council, 64 ; Hal lam, Midd. Ages, iii. 145 ; Baldwin, 
318 ; Holdsworth, i. 356. 

(s) The conjectures that the origin of this cotnt is as old as 1349 (Spence, 
Equitable Jurisdiction, i. 337) cannot be confirmed. The court certainly 
was in existence in the reign of Heiu-y VII. ; see Tanner, Tudor Const. 
Documents, 299 ; Prof. Pollard traces its origin at least as early as the 
reigii of Richard III., Eng. Hist. Bev., xxxvii., p. 345 (1922). This court 
continued to be resorted to down to 1598, when (according, to Coke, 4 Inst. 
97), it was virtually abolished by a decision of the Court M Common Pleas 
(case of Stepney y. Flood). In spite of this decision, however, the court 
continued to thrive till 1642. See Tanner, 299-302; Holdsworth, i. 
413-416. Infra, p. 284. 

(o) The Judicial Committee of the Privy Council was established in 
1833 by 3 & 4 Will, IV, c. 41, After hearing the allegations and proofs 
the Committee make their reirort to the King in Council, by whom the 
judgment is finally given. This Act was the work of Lord Brougham (see 
Greville’s Memoirs, Ist series, vol. ii., p. 364). It has been amended in 
some respects by the Appellate Jurisdiction Acts of 1876 (39 & 40 Viet, 
c. 59) and 1887 (50 & 51 Viet. c. 70). By the Judicial Committee Amend- 
ment Act, 1895 (58 & 59 Viet, c. 44), Privy Councillors, who have been 
colonial chief justices or justices or judges of colonial superior courts, are, 
to the number of five, but no more, enabled to sit on the Judieial Com- 
mittee. For the privy council of the Tudors, see infra, p. 286. 
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king’s continual council was in the habit of sitting in what 
was called the Star Chamber (Chambre d'Estoiles, or Chambre 
des Estoylles) (6). After the establishment of the court of 
Chancery as a separate and independent jurisdiction taking 
cognisance of the greater portion of the civil business of the 
Council, the latter body appears to have usually sat in the Star 
Chamber while exercising jurisdiction over such cases as were 
not sent to the chancery. “ The continual complaints of the 
Commons,” says Lord Hale (c), “ against the proceedings before 
the Council in causes civil and criminal, although they did not 
always attain their concession, yet brought a disreputation upon 
the proceedings of the Council, as contrary to Magna Carta and 
the known laws,” and the jurisdiction appears to have gradually 
declined in the later years of Henry VL, and for a short period 
was all but in abeyance (d) ; a revival set in towards the end 
of the reign of Edward IV., and under Henry VII. “ there is 
ample evidence of a policy not merely of rehabilitating the 
council, but of employing it with greater vigour than ever ” (e). 
In the third year of his reign (1487) he established what may be 
termed a “ statutory committee of the council ” .(/), sometimes 
inaccurately identified with the Star Chamber. This new 
committee consisted of the chancellor, treasurer, and lord privy 
seal, or two of them, together with a bishop, a temporal lord 
of the council, and the two chief justices, or in their absence 
two other justices (g). By a later statute, 21 Henry VIII. c. 20 
(1529), the president of the council was added to the number 
of the judges. Neither in this statute, nor in that of the 
8rd Henry VII., is the name of Star Chamber applied to this 
committee (A), which seems to have been set up for the purpose 
of dealing with the general disorders prevalent at the accession 
of Henry VII. arising from livery and maintenance, the corrup- 
tion of juries and “ great riots and unlawful assemblies ” ; it 
was a temporary expedient and when the need for it had passed 
it fell into abeyance. But it did not affect either the composi- 
tion or the jurisdiction of the Council. In the Council Ordi- 
nances of 1526 a distinction was drawn between the two 
branches of the Council’s activities, the executive and the 
jurisdictional : the former was to be in continual attendance 
6n the king and became the Privy Council, while the latter' 


(6) Supra, pp. 125 aeq. 

(c) Jurisdiction of the Lord’s House, ed. Hargrave, p. 39. 

(d) Baldwin, King’s Council, 206, 428. 

(e) IbiU., 435 ; infra, pp. 242, 254. 

( / ) Tanner, 'Tudor Constitutional Documents, 250. 

{g) 3 Hen. VII., c. 1 ; Tanner, 258. 

[h) The title “ Pro Camera Stellata ” was prefixed to the statute of 
1487 at a later date ; Tanner, p. 249. I7ifra, p. 254. 
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remained at Westminster to deal with the judicial work and 
became the court of Star Chamber (i). 

The Star Chamber exercised a jurisdiction analogous, in 
principle and procedure, to that of the court of Chancery, and 
founded on the inefficiency of the ordinary tribunals to do 
complete justice in criminal and other offences of an extra- 
ordinary or dangerous character (fc). Its civil jurisdiction 
comprised disputes between alien merchants and Englishmen, 
questions of prize or unlawful detention of ships, and other 
matters of maritime law; certain testamentary causes, and 
suits between corporations. These were gradually absorbed 
by the admiralty, chancery, and common law courts, leaving 
to the Star Chamber its criminal jurisdiction. As a court of 
“ criminal equity,” it took cognisance of forgery, perjury, riot, 
maintenance, fraud, libel, and conspiracy ; and generally of all 
misdemeanours, especially those of a public nature, among 
which were included all breaches of proclamations, without 
regard to the illegality of the proclamations themselves. Fine 
and imprisonment were the usual punishments inflicted ; but 
the court was held competent to pronounce any sentence short 
of death. The fines were frequently of enormous amount, and 
though, as a rule, they were reduced or remitted, they in many 
cases proved ruinous to the sufferers. The pillory, whipping, 
branding and cruel mutilations were inflicted upon political 
offenders by the sentence of this court (Z) ; and at length the 
tyrannical exercise and illegal extension of its powers became 
so odious to the people that it was abolished by the Long 
Parliament in 1641 {m). 

In 1691 by 2 William and Mary, sess. 2, c. 2 (amended in 
1820 by 1 Geo. IV. c. 90, and in 1827 by 7 & 8 Geo. IV. c. 65), 
the Lords Commissioners (») of the Admiralty are vested with 
all the jurisdictions and powers formerly vested in the Lord 


(i) See Tanner, pp. 216 seg., 249 s^q . ; Holdsworth, Hist, of Eng. Law, 
voi. i., pp. 493 aeq. ; Leadam, Select Cases in the Star Chamber (Selden 
Society), 2 vols., 1902, 1910 ; Plucknett, Concise History of the Common 
Law (1940), 164. 

(k) The Act of 1487 recognised the practice of examining defendants on 
oath ; it also gave statutory sanction to the issue of writs of suhpmna and 
privy seal for summoning persons accused of the offences specified in tho 
statute. 

(Z) Theise punishments were not, as is often said, introduced into tho 
practice of the oomt by the Stuart kings. CJ. J. R. Tanner, Tudor Con- 
stitutional Documents, pp. 266-7 : “ nothing was done under the Stuarts 
by way of fine and corporstl punishment that had not been already done 
under the Tudors. The later unpopularity of the court was due to a change 
in the popular point of view, end not in the action of the court.” 

(m) 16 Car. I. c. 10. 

(n) James II. had been the last Lord High Admiral, save for short 
intervals : 1702-1709 and 1827—1828. 
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High Admiral of England. Much of that jurisdiction had been 
won by the Admiral by the close of the Middle Ages from the 
many sea ports whieh enjoyed maritime courts of their own, 
administering a traditional sea-law, espeeially the “ laws of Laws oi 
Ol^ron ” (R61es, Jugements et Lois d’Ol^ron), a collection of 
ancient rules and usages observed by the Maritime Court of 
that island, lying off the west coast of France. They had been 
introduced into England perhaps as early as the reign of 
Richard I., and were adopted as a standard whereby maritime 
causes should be determined (o). The office of Lord High 
Admiral is first heard of in the reign of Edward I., and the first 
admiral to be known as “ Admiral de la Mer du Roy d’Angle- 
terre,” was William de Leyburne in 1297. From the beginning 
of the fourteenth century the office became permanent. At first 
the admiral possessed only a disciplinary jurisdiction over the 
fleet under his command (with the particular care of seeing that 
hostilities were not carried on against friendly ships, or during 
truces), but from about the middle of the fourteenth century 
his jurisdiction was extended so as “ to enable him to hold an 
independent court and administer complete justice in piracy 
and other maritime cases ” (p). 

The jurisdiction of this court of Admiralty became so far- 
reaching, and encroached so much upon the rights of the 
sea-coast towns which possessed admiralty jurisdiction (g), that 
in the reign of Richard H, and Henry IV. statutes were passed 
for restricting the scope of its powers (r). However, the High 
Court of Admiralty continued throughout the Middle Ages as 
a court taking cognisance of all causes, criminal and civil, 
relating to maritime matters, which were without the pale of 
the common law courts of the country, and thus its jurisdiction 
extended over all the high seas. It was, however, virtually 
deprived of its criminal jurisdiction by the Act of 1636 (28 
Hen. VIII. c. 15), which provided that treasons, felonies, 
robberies, murders, and confederacies committed within the 
admiral’s jurisdiction should be tried by commissioners 


(o) Of. F. B. Sanborn, Early English Maritime and Commercial Law 
(1930) ; Art. “ Sea Laws ” in Enoyc. Brit., 11th od., vol. xxiv., pp. 535- 
637 ; l^eves, Hist, of Engl. Law, iii. 369 ; Documents relating to Law and 
Custom of the Sea, 2 vols., ed. B. G. Marsdea (Navy Becords Soo., 1915-16). 
The customs of Ol^ron were inserted in tho Black Book of the Admiralty 
(ed. Twiss, Bolls Series). 

(p) Select pleas of the Admiralty (Selden Soc.), i. introd. xxxv., quoted 
by Holdsworth, i. 546. 

(g) The jurisdiction of the court of Admiralty “ comprised tho ordinary 
criminal and civil jurisdiction of later days, the prize jurisdiction, and 
the jurisdiction over wreck and other droits of the Crown or the admiral.” 
— Ibid., 648. 

(r) 13 Bio. II. et. i. o. 6 (1389) ; 16 Bic. II. o. 3 (1391) ; 2 Hen. IV. o. 11 
(1401). 
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appointed by the crown. As these commissioners “ came to 
be invariably the judges of the common law courts, the indirect 
result of the Act was to transfer the criminal jurisdiction of the 
Admiralty to the judges of the courts of common law ” (s). 
In the sixteenth and seventeenth centuries admiralty and 
common law were in frequent conflict, and in the eighteenth 
century the use of admiralty jurisdictions in the American 
colonies was the cause of much friction. In 1834 the juris- 
diction of these commissioners was transferred to the Central 
Criminal Court. By the Judicature Act of 1873 the civil 
jurisdiction and the prize jurisdiction hitherto exercised by the 
court of Admiralty became merged in that of the High Court of 
Justice. 

One of the special characteristics of the English constitution — 
the permanence combined with progressive development of its 
primitive institutions — ^is illustrated by the system which we 
find in use xmder the Norman and Plantagenet kings, for the 
presciwation of the internal peace of the country, and its defence 
against hostile invasion. There were two principal methods 
by which these ends were attained in ancient times, the one 
civil, the other mifitary : (I) The police organisation of the 
mutual frithborh, or frankpledge, supplemented by the “ hue 
and cry ” in pursuit of offenders, in which all the inhabitants 
of the hundred or tithing were bound to join ; (2) the fyrd, 
or national militia, available not only fot the defence of the 
country, but for the maintenance of peace at home. Service 
in this national force w'as one of the three duties — the trimoda 
necessitas — ^to which all freemen were subject. These j^rimitivc 
institutions, which may be traced to the laws of Edgar and 
Cnut, and had probably been customary for some centuries, are 
all met with in full vigour long after the Norman conquest, 
“working their way through the superstratum of feudalism 
and gaining strength in the process ” (t). 

The fyrd, the armed folk-moot of each shire, was originally 
the only military system known to our ancestors. The Danish 
conqueror,- Cnut, introduced the germ of a standing army in 
the body-guard with which he surrounded himself, composed 
of mercenaries drawn from various nations. But these hus-carls 
were not very numerous, being variously estimated at from 
three to six thousand. The limited period of service to which 
the feudal vassals were bound by tenure, and their general 
unmanageableness, caused both William the Conqueror and the 
succeeding Norman and early Angevin kings to employ mcr- 


(«) Holdsworth, i. 551. 

(l) Stubbs, Select Chart., 463, 
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cenary forces, who, however, soon became odious in the eyes of 
the nation, and had eventually to be given up. Throughout 
this period the ancient national militia, though thrown into the 
shade for a time by the feudal and mercenary troops, still 
subsisted, and occasionally did good service in defence of their 
country, as in the battle of the Standard, in 1138, which was 
won by their exertions, and again in 1174, at the battle of 
Alnwick. The use of scutage, on the occasion of the Toulouse 
war in 1159, as a commutation of personal service, had the effect 
of diminishing the feudal levies ; and although Henry II. was 
enabled with the money thus obtained to hire mercenaries for 
his foreign wars, the hatred of the English towards these forces 
prevented him from employing them for the purposes of home 
defence, while the feudal army, besides being insufficient, was 
too much under the influence of the barons, whose power he 
was bent upon curtailing. Under these circumstances, the 
king determined to resuscitate the ancient national force. By Assize of 
the Assize of Arms, issued in the year 1181, in addition to 
requiring every military tenant^ to keep in readiness a coat of 
mail, with helmet, shield, and lance, for as many knights as Thesaoient 
were charged on demesne (m), it was ordained that every free 
layman having chattels or rent to the value of sixteen marks 
should be armed in like manner ; that he who was worth only 
ten marks should possess a hauberk, an iron skull cap, and a 
lance ; and that all burgesses and the whole community of 
freemen (“ tota communa liber orum hominum ”) should furnish 
themselves with quilted doublets, iron skull caps and lances. 

To enforce this, the itinerant justices were charged to ascertain, 
by the recognition of a jury of lawful knights, or other free and 
lawful men of the hundred or borough, the value of the rents 
and chattels of all freemen, and to enrol their names in separate 
classes, with the nature of the arms appertaining to each ; and 
then, after causing the schedule to be read in open court, to 
oblige all to swe^ that they would provide themselves with 
these arms within a stated time, and be true and faithful to 
the king {x). 

The two military systems, the ancient traditional, and the Amalgamation 
more modern feudal, continued for some time side by side miiitwy 
without coalescing, but tending more and more to amalgamate systems 


(m) See Bound, Feudal England, 241 : “ When the number of knights’ 
fees created was not sufficient to discharge the baron’s service, the balance 
of that service remained charged on the uninfeudated portion of his fief, 
that is on the ‘ demesne.’ ” This clause requires him “ to keep in readiness 
harness sufficient for those knights whom he would have to provide 
himself to discharge that balance.” 

(x) Benedict, Abb., i. 278 ; Hoveden, ii, 261 ; Select Chart., 183-4. 
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into the general national armament which we meet with under 
Henry HI. and Edward I. 

In 1205, a writ of King John (i/), directs that every nine 
knights throughout England shall provide a tenth well equipped 
with horses and arms for the defence of the kingdom, and shall 
contribute two shillings per diem for his keep. This tithe of 
knights is to repair to London three weeks after Easter, ready 
to go wherever ordered, and to remain in the king’s service, for 
the defence of the kingdom as long as need shall require. So 
far, the military tenants only are affected ; but a connection 
with the national militia is traceable in the provision which 
follows, that in case of foreign invasion, “ all men shall unani- 
mously hurry to meet the enemy with force and arms, without 
any excuse or delay, at the first rumour of their coming ” ; and 
also in the penalties for neglect, which were, in the case of a 
knightly or other landholder (unless his absence had arisen 
from infirmity), the absolute forfeiture by him and his heirs 
of the land which he held ; in the case of knights or others 
haiTng no land, pwrpetual serfdom for them and their heirs 
(“ ipsi et hjeredes sui servi fient in perpetuum ”), with the 
obligation to pay an annual poll tax of four pence each. 

In the following reign we find the two military forces amalga- 
, mated for the purposes of national defence. In 1217, a ivrit, 
issued during the minority of Henry III., shortly after the 
battle of Lincoln, and while Louis of France was still in the 
country, directs the sheriff of Berkshire to bring up the whole 
force of his county, both the feudal levy and also the jurati ad 
arma, the ancient local militia as reorganised under the Assize 
of Arms (z). In 1231 the plan already adopted in the case of 
the military tenants, of dispensing with the personal service of 
a part on the condition of contributing to the equipment of the 
remainder, was applied to the “ jurati ad arma ” (a). 

Expansion of Concurrently with the development of the ancient fyrd, the 
poUm primitive police organisation had also been undergoing a process 

isation of expansion. The system of frankpledge was maintained with 

even increased stringency. It was enforced by an injunction 
of William the Conqueror, and by the Assize of Clarendon under 
Henry II. (6). By a royal decree issued in 1195 by Archbishop 
Hubert Walter, Richard I.’s chief justiciar, the “ hue and cry ” 
was enforced, and knights were assigned to receive the oaths 


{y) Issued “ cum assensu srehiepiscopoTum, episcoporum, comitum, 
baronum, et omniiun ddelium nostrorum Anglian.” Select Chart., 276. 

(z) Report on Dignity of a Peer, App., p. 2 ; Select Chart., 340. 

(а) Bymer, i. 200 ; Select Chart., 355. Of. also Assize of Arms of 1252. 
Ibui,, 362.. 

(б) Stat. Will. Conq., Wl. art. 8 (Robertson, Laws, 239) ; Assize of 
Clarendon, o. 9, 10, 15, 16 (Select Chart., 99, 171-172). 
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for the preservation of the peace. All men above the age of 
fifteen years were required to swear to keep the peace of the 
lord the king ; to be neither themselves outlaws, robbers, or 
thieves, nor to aid such persons as receivers or consenting 
parties ; to follow up the hue and cry in pursuit of offenders, 
and seize as malefactors all who failed to join or withdrew from 
the pursuit, and to deliver them to the knights assigned for this 
purpose who should deliver them to the sheriff, from whose 
custody they should not be liberated except by order of the king 
or of his chief justice (c). 

In 1233, the old police organisation, proving inadequate, was 
supplemented by a system of watch and ward in every township 
throughout the country (d). In 1252 and 1253 further regula- 
tions were issued extending and enforcing the watch and ward, 
and combining it, for the preservation of internal peace, with 
the Assize of Arms. (1) Watch was to be kept from sunset to 
sunrise between Ascension Day and Michaelmas ; in the cities 
by companies of six armed men stationed at every gate, in the 
boroughs by a company of twelve, and in the townships by six, 
or four at least, according to the number of the inhabitants. 
Any stranger attempting to pass through was to be arrested 
till the morning, and then, if suspected of any crime, delivered 
to the sheriff and kept in custody and liberated “ per legem 
terra:.” Even a stranger who arrived by daylight was not to 
remain in any village for more than a day, or two at most, 
except during harvest-time unless his host would become surety 
for his conduct. A merchant on his road was entitled, after 
counting his money in the presence of the mayor and bailiffs 
of any city or borough, to demand of them a guard “ per inalos 
passus et loca ambigua,” and if subsequently robbed, could 
claim restitution from the inhabitants (e). (2) The Assize of 
Arms was renewed and the classification remodelled, all men, 
“ citizens, burgesses, free tenants, villeins, and others,” between 
the ages of fifteen and sixty, being ranked according to the 


(c) R. Hoveden, iii. 299 ; Select Chart., 287-8. In I Edgar 2 (Ordinance 
of the Hundred, 969-976) it was ordered : “ That a thief will be pursued. 
... If there be present need, let it be made known to the himdredmen, 
and let him make it known to the tithingmen, and let all go forth to where 
God may direct them to go. Let them do justice on the thief, as it was 
formerly the enactment of Edmund.” And in II Cnut 21 (Secular Dooms) : 
“ And wo will that every man above xii. years make oath that ho will 
neither be a thief nor cognizant of theft.” — Select Chart., 81, 87 ; Robert- 
son, Laws, 17, 185. 

(d) Writ of Hen. III. to the Sheriff of Kent : De forma pacis oonser- 
vanda. Rymer, i. 209 ; Stubbs, Select Charters (8th edn., ; omitted in 
9th), 362. 

(e) Henry III.’s father-in-law had enacted a similar rule in Provence ; 
Matthew Paris castigates it as a “ Savoyard ” innovation and says it was 
withdrawn as the barons protested. Pollock and Maitland, i. 181. 
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value of their land or movables, from fifteen pounds annual 
rent in land down to forty shillings in chattels (/). (3) All 
these were sworn to provide themselves with the arms proper 
to their class, and ordered to join the hue and cry whenever 
required. For this purpose they were placed under the com- 
mand of the local civil authorities, the mayor and bailiffs in 
cities and boroughs, and the constable in each township, the 
supreme authority over all being vested in the chief constable 
of each hundred (g). 

Under our English Justinian, Edward I., whose “ legislation 
is so full that the laws of the next three centuries are little more 
than a necessary exijansion of it ” (A), the celebrated Statute of 
Winchester (i), which though now to a great extent obsolete has 
been the foundation of modem laws, elaborated and completed 
the various regulations for watch and ward, . reception of 
strangers, hue and cry, and the Assize of Arms. It was also 
specially provided that the whole hundred where any robbery 
should be conmiitted should be answerable for the damage, 
unless the felons be brought to justice ; and that highways 
leading from one market town to another should be widened, 
“ so that there be neither dyke, tree nor bush, whereby a man 
may lurk to do hurt,” within 200 feet of each side of the road. 

The provisions of the Statute of Winchester with respect to 
the arming of the men of each county were more immediately 
directed to the preservation of internal peace, by rendering 
more effective the power of summoning the posse comitatus, 
which the sheriff, as chief conservator of the peace of the county, 
had always possessed. But these local forces still continued 
available for the purposes of national defence ; and from the 
thirteenth down to the middle of the sixteenth century, it was 
customary, whenever invasion was apprehended from Scotland 
or France, to empower special “ Commissioners of Array ” to 
muster and train all or a portion of the men of each county 
capable of bearing arms, and to hold them in readiness to defend 
the kingdom. 

The ancient obligation to keep sufficient arms according to 
each man’s estate was enforced by statutes of Philip and Mary, 
and the kind of weapons changed for those of more modern 


if) The owner of land worth £16 a year, and the owner of chattels of 
the value of 60 marks (£40), were classed together with respect to their 
armour, and served in what may be termed the “ Yeomanry Cavalry ” of 
that period. Each had to provide himself with a coat of mail, an iron head- 
piece, sword, small knife, and a horse. The other classes served on foot. 

(fit) Writs of 36 & 37 Hen. m. (1252-1253) ; Rymer, i. 281, 292 ; Select 
Chart., 362 ; Pollock and Maitland, i. 665. 

{h) Stubbs, Select Chart., Introd. 38. 

(i) 13 Edw. I. c. 6, 1285 ; Select Chart., 463-469. 
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fashion (/c) ; but under James I. these provisions were abro- 
gated (i). In 1638 Charles I. issued an unconstitutional Order 
in Council obliging every freeholder whose land was of the clear 
yearly value of £200 to furnish a horse-soldier when called upon 
to do so by the lord-lieutenant of his county. The command 
of the Militia, as the local forces were usually denominated, The Militia 
formed the final ground of rupture between Charles and his 
parliament, the latter having passed ordinances (February 16 
and March 5, 1642) superseding the king’s commissions of 
lieutenancy by the appointment of fifty-five Commissioners 
of Array, with power to suppress “ all rebellions, insurrections, 
and invasions ” (m). This proceeding, however necessary it 
may have been at the time for the peace and safety of the 
kingdom, was clearly illegal. After the Restoration, an Act 
of Parliament declared that “ the sole supreme government, 
command, and disposition of the militia, and of all forces by 
sea and land, and of all forts and places of strength is, and by 
the laws of England ever was, the undoubted right of the kings 
and queens of England,” and that neither house of parliament 
could pretend to the same, nor lawfully levy war, offensive or 
defensive, against the king (w). By another Act, provision was 
made for calling together, arming, and arraying the militia, by 
the king’s lieutenants of counties, and for charging the cost 
upon the landholders in proportion to the value of their 
estates (o). But concurrently with the growth of a standing 
army(p), the local forces languished for a lengthened period, 
imtil revived and remodelled in 1757, in consequence of a panic 
caused by rumours of a French armament, as the national 
militia (g). 


(k) i & & Phil, and Mary, c. 2 'and c. 3. Penalties were imposed on 
persons absenting themselves when commanded to muster by the sovereign, 
or any lieutenant authorised for the same. This was a new officer, the 
lord-lieutenant, introduced under the Tudors as the chief military officer 
of the Crown in every county. For the early history of the office see 
Scott Thomson, Lords Lieutenants in the Sixteenth Century (London, 
1923). Thenceforward the sheriff became practically a purely civil officer. 
By the Army Regulation Act, 1871 (34 & 35 'Viet. c. 86, s. 6), the jurisdic- 
tion and command of the lords-lieutenant of counties over the militia and 
other auxiliary forces have been revested in the crown, to be exercised 
through the secretary of state for war, and officers appointed with his advice. 

(l) 1 Jao. I. c. 25, s. 46. 

(m) Gardiner, Documents, 245. 

(n) 13 Car. II. st. 1, o. 6 ; Robertson, Documents, 29. 

(o) 14 Car. II. o. 3. 

(j>) A standing army under the direct command of the crown was, as a 
result of suppression of the great rebellion, regarded as a menace to free 
rights of the people. (GJ. the Bill of Rights, 1688.) Hence extraordinary 
powers annually renewable under strict conditions were granted to the 
crown by the Mutiny Act (1 Will, and Mary, c. 5). See Infra, chap. xv. 

(?) Pitt’s Militia Act, 30 Geo. II. c. 25 ; Robertson, Documents, 230 ; 
e/. Hallam, Const. Hist., ii. 133 ; iii. 259 eeq. 
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Militiamen were to be chosen by ballot to serve for a limiteil 
number of years, but were not to be compelled to leave tlieir 
own county except in case of invasion or rebellion. In 1829, 
the practice was commenced, and was subsequently continued, 
of passing an' annual Act suspending the militia ballot, the 
supply being furnished by voluntary enlistment (r). 

In the appointment of knights to receive the oaths (s) may 
probably be discerned the germ of the office of conservator, 
later justice, of the peace. Custodes pads were assigned in 
1252, 1253, and 1264 (f), and from 1285 were closely associated 
with the enforcement of the statute of Winchester. They 
afterwards appear to have been occasionally chosen by the 
landliolders of the coimty, but were finally appointed to their 
office by the royal writ or commission. Their constant function 
was to take indictments of felonies and misdemeanours, and to 
hold the accused until trial by royal judges. In 1329, 1332, 
1338, and from 1350 to 1364 they were given powers to try their 
prisoners, and this became permanent in 1368. Their early 
functions of supervising the militia were soon transferred to 
separate conunissions of array, but after the Black Death they 
frequently dealt with the new labour and price-control legisla- 
tion. The local courts paled before them, the sheriff became 
their servant, and parliament (where many J.P.’s sat in the 
House of Commons) constantly confided new and important 
tasks to them (m). 

The office of county coroner had already been instituted 
under Richard I., in 1194 (»). It is regulated partly by 
common law, partly by a long series of statutes. Although 
their name would imply that they were appointed by the crown, 
the coroners have always been elective officers. Till 1888 they 
were always elected by the freeholders, “ commons of the 
counties,” in full county court. They are now appointed by 
the county council {y). 


(r) The old militia came to an end in 1908, but the name has since been 
applied to a newer statutory force (Territorial Army and Militia Act, 1921, 
8- 2). (s) In 1196; supra, pp. 138-9. 

(t) See the writs in Rymer, i. 281, 292, 442 ; Select Charters, 364, 399. 
(«) For the whole subject see B. H. Futnam, Proceedings before Justices 
of the Peace (Ames Foundation) which supersedes all previous work. 

(a:) Forma procedendi in plscitis Coronae Regis, c. 20 ; Hoveden, iii. 
262 ; Select Chart., 254. 

{y) Coroners held inquests in cases of suspicious death, on treasure 
trove, etc. They received the abjuration of fugitives who had taken 
sanctuary, and conducted outlawry proceedings in the coimty court. If 
a sheriff had an interest in litigation in his county, the writs were directed 
to the coroners instead of to the sheriff. See Gross, Coroners’ Rolls 
(Selden Soc.) ; W. Blake Odgers, Local Government; Maitland, Const. 
Hist., pp. 43, 44 ; R. H, Wellington, The King’s Coroner, 2 vols. (1905—6). 
Recent controversies on the origin of the office are discussed by I. L. 
Langbein in Columbia Law Review, xxxiii. 1329-1366. 
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CHAPTER VI 

OKIGIN OF PABLIAMENT 

England has n^yer been without a national assembly (a), by 
whose “ counsel and consent ” the work of government has 
bera_ carried on. But, whilst retaining its historical con- 
tinuity, the name, powers, and constitution of this assembly 
ha^rejraried frqni time to time. The nature and functions of 
the old English witmagemot have been already sufficiently Tfitmaganot 
described (6). After the Norman con^guest, with the introduc- 
tion of the feudal principle, the meeting of the wise was replaced 
by the Curia Regis, the court of the king’s feudal vassals. All. Curia Btgi* 
immediate tenants of the crown by military service, however 
small might be their holdings, had originally a duty to appear 
when summoned to the national council of the realm. The 
bishops and principal abbots continued to be summoned without 
any intermission, though their ancient character of witan 
appears to hare become gradually merged in that of feudal 
barons. The e^rls also never lost their right to attend. But as 
regards all other military tenants in capite, although they may 
have owed suit of court to the Curia Regis, it is highly probable 
that the king early assumed the power of selecting the persons 
to whom writs of summons should be addressed (c). Thus the 
same indefiniteness and uncertainty which had characterised 
the ^onstitu^oh of the witenagemots continued as a feature of 
the feudal great couhcils. 

"With the exception of the famous meeting of Salisbury in 
1086, which was attended not only by 'the tehimts-'in^ief blit 
also by the under-tenants (d), and the similar general muster of 
landowners held by Henry I. at Salisbury in 1H6 (e), the 
complete assembly of all the tenants-in-chief can hardly ever 


(a) This expression is used merely as a modem description, to avoid 
any implication that contemporaries had a technical name for such 
meetings. The editor has likewise avoided the words Comtmme Concilium 
Begni, which were used by Stubbs, Maitland and Mr. Taswell-Longmead, 
since they are not the. contemporary name for an institution but are based 
on a misunderstanding of Magna Carta (1216), cc. 12, 14 ; c/. A. B. 'VWte, 
American Historical Review, xxv. 1-17 (1919). 

(b) Supra, pp. 20 aeq. 

(c) The Constitutions of Clarendon (1164), o. 11, imply that attendance 
on die curia regia was an obligation of tenants by barony only. The issue 
between G. B. Adams (Origins of the English Constitution, 193) and Mait- 
land (Constitutional History, 163) as to whether the curia regia was purely 
feudal or not, is largely a matter of words. 

(d) See aupra, p. 39. 

(e) Flor. Wigom., a. a. 1116. 
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have taken place. Still, when councils were summ^oned for the 
purpose of granting extraordinary aids, the^mg^j^ropiised on 
such occasions to summon all tenajits in capite, tl;te archbishops, 
bishops, abbots, earls, and majirres barones indiyidually, and the 
rest generally through the sheriff (/). This difference "iri the 
mode of summons — a difference which haJ”Been observed for 
at least half a century and probably froih a still earlier period 
— is evidence of the in^uality then existing among the tcnants- 
in-cfiief. Though formally recognised by Magna Carta, the 
right of the inferior tenants-in-chief to attend the national 
council must soon have become impracticable through the 
increase in their numbers (arising" from the subdivision of 
tenures), their comparative poverty, and the personal incon- 
venience of attending at long distances from home.' Thus the 
ancient national assembly gradually ceased to be anything more 
than an assembly of the “greater barons,” and u ltimately 
developed into a hereditary House of Lords, thejjpper house 
of the national parliamOTtJfe). The hereditary character of the 
House of Lords — now long regarded as fixed and fundamental — 
accrued slowly, as a consequence of the hereditary descent of the 
baronial fiefs in right of which summonses to the national 
council were issued. But, in addition to the barons by tenure, 
the king asserted the right at least as early as the reign of 
Edward I. of summoning other persons who held nothing of the 
crown by barony. Ifis certain that a summons was not at 
first regarded as conferring even a lasting personal right, much 
less one that was hereditary ; but by tKe tiralTI&’at the custom 
arose of creating baronies by letters patent (the first instance of 
which was the creation of Sir John Beauchamp of Holt as Lord 
Beauchamp of Kidderminster, in the 10th of Richard II.), the 
hereditary nature of the baronage, irrespective of tenure, may 
be regarded as the established rule (i). Still, the rule has never 
been without exception. The presence of the bishops in the 
House of Lords is at once an exception to the principle of 
hereditary right, and a continuing witness of the times when 
such right had no existence. Down to the suppression of the 
monasteries by Henry 'VIII., in 1689, while the abbots and 
priors sat with the bishops, tlie spiritual lords sometimes actually 


(/ ) Magna Carta (1216), c. 14. 

(ff) In 1164, Archbishop Becket felt himself insulted by receiving a 
summons to the Great Council in Northampton, not by special writ, but 
through a common summons directed to the Sheriff of Etent. Will. Fitz- 
Stephen in Materials for the History of Becket, ed. Bobwtson (Rolls 
series), iii. 61. Stubbs. Const. Hist., i. 604. 

(A) Round, The Origin of tho House of Lords, in Peerage and Pedigree, 
i. 324 aeq. 

(t) Pike, Const. Hist, of House of Lords, pp. 99 aeq. 
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oatnumbered the lords temporal ; and even after the abbots and 
pPiors 'had been removed, the bishops alone formed about 
one-third of the House of Lords (&). 

As the ordinary tenant-in-chief became gradually merged in ideas of 
the genial mass of freeholders, his theoretical right of attending 
the national assembly in person was exehanged for the praetieal familiar to the 
righ t of e le cting repre sentatives, who m his name consentedto 
th£ imppsitipii of taxes j_ The' ideas of election and representa- 
tion, both separately and in combination, had been familiar to 
the nation, in its legal and fiscal system, long before they were 
applied to the constitution of the national parliament. The 
English kirigship was always in theory, and to a great extent 
in practice, elective. The bishops were supposed to be elected 
by the clei^, and the abbots generally were elected by their 
felSw rdonl^ . The Dominican friars since 1221 had a system 
of assemblies attended by elected priors and elected repre- 
sentatives. In the loc%l courts of the hundred and the shire 
the reeve and four men attended as representatives from each 
township and twelve burgesses from each borough. Subse- 
quently, in the system of recognition by jury, as developed by 
Henry II., the principles of election and representation were 
successively applied to almost every description of business- 
fiscal, judicial, and administrative. In the four sworn knights 
summoned by the sheriff to nominate the recognitors of the 
Grand Assize we have, probably, the first germ of a county 
represe ntation (Z). 

The first historical instance of the extension to a national BepreaantatiTM 
assembly of the representative machinery which had long °j| 
existed in the folkmoot of the shire is afforded by the council st. Album, 
held'^t St. Albans on August 4, 1213, after John’s submission 
to tht pope, and during his dispute with the northern barons 
on 'the question of foreign service. To this assembly were 
summoned;' according to Roger of Wendover, not only the 
bishops and barons, but also the reeve and four men from each 
toTOship on the royal demesne ; the chronicler however does 
not state that these representatives actually attended the 


(k) May, Constitutional History, i. 201. 

|{) Stubbs, Select Chart., Introductory Sketch, 27. For the influence 
of ecclesiastical assomblies on the development of the representative system, 
see E. Barker, The Dominican Order and Convocation, a study of the 
growth of representation in the Church daring the XTIIth century, and 
the criticisms of Fasquot in An Essay on the Origins of the House of 
Commons, pp. 19-23. Throughout this chapter, it should be remembered 
that to elect is merely to choose, and that the process of election was not 
expressly prescribed ; it would be misleading to think of it as a comit of 
votes. Compare the commission of 1282 to “ elect ” 1,000 men for the 
army — ^which can only mean to pick or impress ; Palgravo, Fori. Writs, i. 
228. 


B.c.n. 
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council. The immediate business to be transacted was the 
assessment of the amount due by way of restitution to the 
church; but several other matters of national importance 
appear to have been discussed by the assembly. The chroni- 
clers’ brief narratives leave so much room for conjecture that it 
is hardly possible to determine the proper place of this incident 
in our constitutional history, although its general significance 
is undeniable {m). 

Four instances of summoning representatives of the shires 
to the national council are met with prior to De Montfort’s 
celebrated parliament of 1265, which is sometimes erroneously 
spoken of as the “ origin of popular representation ” (n). 

(1) The first oceuired during the contest bet ween John and 
the barons, when both sides found it necessary to seek the 
support of the free tenants of the counties. In 1213 the king, 
by his -vsTrit to the sheriff, directed’ four discreet knights of each 
shire to be sent to him at Oxford “ ad loquendum nobiseum de 
negotiis regni nostri ” (o). There is no indication on the face 
of this writ whether the four knights were to be elected by the 
county or returned at the discretion of the sheriff ; but as there 
already existed a recognised machinery for the election, in the 
county court, of four knights, to nominate the recognitors in 
civil suits and the grand jury for the presentment of eriminals, 
we may reasonably conclude that the accustomed maehinery 
was now made use of for the novel purpose of county re 2 >resenta- 
tion in the general assembly. It is probable also that the 14th 
clause of John’s Charter, which promised that the minor barons 


(m) Wondover, ed. Hewlett (Bolls Series), ii. 82 ; c/. Matthew Paris, ii. 
650-1 (in Stubbs, Select Charters, 271), The passage has been variously 
interpreted. H. W. C. Davis, Bng. Hist. Bev., xx. 289 (1905), suggests 
that the reeve and four men were not to appear at St. Albans, but were 
merely to make recognition of the facts before the sheriff in the county 
court. G. J. Turner, ibid., xxi. 297 (1906), thinks that the representatives 
were summoned not from the villa of the king’s demesne, but of the bishops’ 
demesne. A. B. White, American Hist. Bev., xvii. 12 eeq. (1911), on a 
comparison with a passage in the Annals of Waverley sub anno 1208, 
concludes that the representatives summoned to St. Albans were the 
persons to whom the administration of Church property weis entrusted in 
1208. Concurring in G. J. Turner’s view, E. Barker, Dominican Order, 52 
(1013), observes that in substance it was a matter of juries assessing 
damages. Pusquot, op. cit. 42 (1914), suggests that the chronicler had 
before him tho writ summoning the reeve and four men of the vills in 
domosno in Hertfordshire to St. Albans, and concluded that representatives 
from all tho villa had been similarly summoned to St. Albans, whereas in 
tho writs addressed to the sheriffs of other counties, other places of meeting 
may have been indicated. Tho whole controversy is conveniently sum- 
marised in Pasquet’s Essay, 38—43. 

(n) Hallam, Middle Ages, iii. 27. 

(o) Keport on Dignity of a Peer, App. i. 2. Select Chart. 282. (Earlier 
editions of Stubbs’ Charters contained the erroneous reading homines 
iiLstead of milites, and thus occasioned some confusion in the discussion of 
this assembly) ; cf, English Historical Beview, xxxi. 86. 
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should be summoned genepally by the sheriff, though it un- 
doubtedly recognised their personal right to attend, was 
pra ctically interpreted by the light of the county representation 
system already introdueed less than two years previously. 

A long interval of forty years elapsed before the presence of 'increased 
representatives of the counties in parliament is again recorded/ 

But the period is marked by the increasing use of representatives ^ 

elected in the county court for fiscal and other purposes. Thus, 
in 1220 and 1225, two writs of Henry HI. direct the election of 
knights for the assessment and collection of subsidies (p), and in 
1226 writs were directed to the sheriffs of eight counties to send 
to the king, at Lincoln, four knights elected in each countys/to 
make complaints against the sheriffs, eonceming an alleged 
infringement of the Great Charter (g). To a general assembly 
of the prelates, earls and barons of London in 1246, the name of 
parliament, which had previously been indiscriminately Name of 
kscribed to assemblies of various kinds, is for the first time given 
[by a contemporary chronicler, Matthew Paris (r). Henceforth 
j it became specially, though not for many years exclusively, the 
! appellation of the national council (s). 

^ '(2) The second instance of county representation in parlia- TwokmeiitB 
ment is met with in 1254, when Henry HI. was in Gascony, and ^imty 
in want of men and money. By his direction Queen Eleanor am^pnedto 
and the Earl of Cornwall, the regents, issued writs to the i 2 m 
sheriffs to cause to come before the King’s Council at West- 
minster two lawful and discreet knights from each county, 
whom the men of the coimty shall have chosen for this purpose 
in the place of all and each of them, to consider, together with 
the knights of the other counties, what aid they will grant the 


(j)) Close Bolls, i. 437 ; Kymer, i. 177. Select Chart. 349, 361. 

(g) Report on Dignity of a Peer, App. i. 4. Select Chart., 353. 

(r) “ Parliamentum generalissimum ” ; Chron. Maj., ed. Luard, iv. 618. 
Select Chart., 328. 

(s) In a writ of the 32nd of Henry III. (1247) the expression “ coram 
rege et toto parliamento ’’ is used. — Bot. Claus., 32 Hen. III., m. 13, dors. 
Even after the National Council had permanently in 1296 assumed the 
form of a perfect representation of the three estates of the realm, the 
name of parliament continued to be applied both to the terminal sessions 
of the king’s cotmcil, and to the occasional assemblies of the Magnum 
Concilium. A not infrequent term in early use for the sessions of the 
National Council was the Latin colloquium (often with et tractatue added) ; 
and “ it is by no means unlikely,” remarks Stubbs, *' that the name of 
Parliament, which is used as early as 1175 by Jordan Fonto.sme, moy have 
been in common use. . . . When the term comes into use it is applied 
retrospectively ; and in a record of the 28th year of Henry HI. the assembly 
in which the Great Charter was granted is mentioned as the ‘ Parlia- 
mentum Bunimodoe.’ ” — Const. Hist., i. 811. Much illuminating material 
on the history and early use of the word and a comparison with French 
institutions is collected by Bichardson in Trans. Boyal Hist. Soc., 4th 
series, 3d. 137. 
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king in such an emergency. 'Chese writs possess both a positive 
and a negative importance. On the one hand we have it clearly 
directed that the two knights are to be chosen 'by the county — 
that is, in the county court ; that they are to represent the 
whole county, and are to have a deliberate voice in the assembly; 
on the other, the absence of any restriction of the elective 
franchise to tenants in capite, or to knights, is sufficient evidence 
that no such restriction then existed (t). 

The utter falseness of Henry III. — ^who persistently disre- 
garded the Great Charter, notwithstanding his repeated solemn 
confirmations of it — his devotion to successive sets of foreign 
favourites, his foolish and expensive attempt to secure the crown 
of Sicily for his son Edmund, his illegal exactions, prodigality 
and support of the papacy, excited in all classes of his subjects 
'feelings of animosity and resistance equal to, if not exceeding 
• in intensity, those which had inspired the combination against 
’ John. 

Matters came to a crisis in the great council or parliament, 
which met at London on April 2, 1258; and after stormy 
debates, lasting till May 5, the king found himself obliged to 
submit wholly to the guidance of the barons (m). At their 
desire he consented to the appointment of a committee of 
twenty-four persons, to be elected, twelve by the barons and 
twelve by the king, jn a parliament summoned to meet at 
Oxford on June 11. To these twenty-four unlimited power 
was confided to carry out all necessary reforms. They began 
by drawing up the set of articles known as the Provisions of 
Oxford, under which all the powers of government were placed 
in the hands of a kind of representative oligarchy (»). By a 
rather complicated process, bearing some resemblance to the 
Venetian constitution,, each twelve of the twenty-four selected 
two from the other twelve, and the four thus chosen elected 
fifteen as a continual council of state. Another committee of 
twenty-four was appointed for the special business of treating 
of the aid required by the king for the war ; and in order, as 
was alleged," to spare the other members the expense of frequent 


(i) Report on Dignity of a Peer, i. 95, and App. i., p. 13. Select Chart., 
365. Of. Pasquet, 33 «eg. 

(u) The events of these years are the subject of a considerable literature ; 
B. F. Jacob, Baronial Rebellion and Reform (Oxford, 1926) and R. F. 
Treharne, Baronial Plan of Reform (Manchester, 1932) are the major works. 

(x) The government in England has on four occasions been placed for a 
time in the hands of an oligarchy. In John’s reign, the 25 barons of 
Magna Carta ; under Henry III., the Oxford Committee of 24 ; imdor 
Bdward II., the 21 Lords Ordainors ; and under Richard II., the 6 Lords 
Appellant. For the name “ Mad Parliament ” inaptly applied to this 
body, see Bulletin of tho Institute of Historical Research, iii. 1 10, plate I. 
(1925), and C. Bemont, Simon de Montfort (ed. E. F. Jacob), 155, n. 1. 
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attendance in parliament (which was to meet three times a year), 
a third body of “ twelve honest men ” was elected by the barons, 
as representatives of the community, to treat with the king’s 
council of the common need {y). 

Although representatives of the shires were not summoned 
to the Oxford Parliament, the machinery of county representa- 
tion was ifiade use of for the other purposes under the Provi- 
sions, each county being directed to elect “ four_ discreet and 
lawful knights ” to inquire into abuses. The application, 
moreover, of the principles of election and representation to 
the constitution of the governing body of the kingdom under 
the Provisions, was probably not without effect in securing 
popular representation in parliament. In these Provisions the 
barons are designated as “ the party of the commonalty ” ; 
and in the proclamation in English of the king’s adhesion to 
the Provisions, he speaks of his councillors as “ chosen by us 
and by the landsfolk of our kingdom ” (z) ; an expression which 
calls to mind the “ landsittende men” who attended King 
William’s gemot at Salisbury in 1086. It would seem that at 
least all the landed proprietors of the realm, and not merely 
the barons, or even the tenants-in-chief, were regarded as 
directly or indirectly represented in the governing council. 

(3) In 1261 the king openly refused to abide by the Provisions 
qf Oxford, and civil war broke out. Uuririg the contest, the 
confederate barons summoned to St. Albans three knights from 
each county, “ secum tractaturi super communibus negotiis 
feghi ” ; whereupon the king, in opposition, issued other writs 
directing the sheriffs to enjoin the same knights to repair 
instead, on the day originally fixed, to the king at Windsor, 
“ nobiscum super praemissis colloquium habituros ” (a). 

(4) The decisive victory at the battle of Lewes, on May 14, 
1264, followed by the surrender of the king and his son Edward, 
placed the supreme power in the hands of Simon de Montfort. 
Although the arbitration of St. Louis of France and his award 
in Henry’s favour (January 23, 1264) had served only to rekindle 
the flame of civil war, a proviso was inserted in the Mise of 
Lewes, referring all controversies between the king and the 
barons to the decision of a second arbitration. In the mean- 
time, Dc Montfort, having placed friendly garrisons in all the 
royal castles, issued writs in the king’s name, appointing certain 


(y) See the series of documents relating to the Provisions of Oxford in 
Stubbs, Select Chart., 369-397. 

(z) Bymer, i. 378. Select Chart., 387. 

(a) Report on Dignity of a Peer, App. i., p. 23 ; Shirley, Royal Letters 
of Hen. in., ii. 179. Select Chart., 394. The king’s writs went only to 
Norfolk, Suffolk, and the counties south of the Trent. There is no evidence 
that the meeting at Windsor actually took place. 
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,!extraordinary magistrates, called guardians of the peace, in 
■every county and summoning four lawful and discreet knights, 
“ per assensum ejusdem comitatus ad hoc electos pro toto 
comitatu illo” to _ attend the king in parliament at London 
“ nobiscum tractaturi'de negotiis praedictis ” (6). 

^ If not “ the founder of representative government in 
jSngland,” as Guizot has termed him(c), Simon de Montfort 
inay justly be regarded as the “ founder of the House of Com- 
mons ” (d). AriT assembly of knights of the shire, exclusively 
representing the landowners of the kingdom, and closely united 
by descent, interest, and sympathies with the great barons, 
could never have formed a really popular chamber, entitled 
to speak in the name and on behalf of the whole commonalty 
pi the realm. To Simon, Earl of Leicester, belongs the lasting 
'glory of having been the first to admit within the pale of our 
political constitution the really popular and progressive 
burgher class (e). This “ bold and happy innovation ” was 
effected on December 14, 1264 (49th Henry III.), when De 
’ Montfort, in the name of the captive king, summoned his 
famous parliament to meet at London on the 20th of the 
following January. Writs were issued to all the sheriffs direct- 
ing them to return not only two knights from each shire, but 
also two citizens from each city, and two burgesses from each 
borough (/). 


{b) Bymer, i. 442. Select Chart., 400. 

(c) Hist, du Gouv. Beprdsent., u. 173. 

(d) “ Der Sohopfer des Hauses dor Gemeinen ” (“ the founder of the 
House of Commons ”). — ^Pauli, Simon von Montfort. On his career, see 
particularly his life by B4mont. 

(e) The claim of Simon de Montfort to be the creator of the House of 
Commons is much disputed. The assembly of 1266 was a meeting of 
the Earl's partisans, a large body of ecclesiastics, a small body of barons 
(5 earls and 18 barons), and the representatives of the shires and boroughs , 
and they were called together in order to sanction the newly established 
form of government. It was an extraordinary assembly summoned foi 
an extraordinary purpose, and there is no reason to suppose that the 
experiment was intended to be repeated. Simon, like Edward I. later, 
called the Commons to strengthen his power against the attacks of the 
baronage. “ The novelty,” says Stubbs, “ was simply the assembling the 
representatives of the towns in conjunction with those of the counties ” 
(Select Chart. 398). The importance of the novelty must not however 
be underrated. Pasquet (p. 60) concludes : “ The parliament of J anuary, 
1266, was the first in which representatives of the. counties and of the 
towns took part, if not side by side, at least simultaneously; In this 
sense Simon de Montfort was the creator of the House of Commons,” and 
with certam reservations he maintains that “ it must be admitted that 
the precedent set by Simon de Montfort was of extreme importance for 
Jjhe future.” Its chief significance lies in the fact that the precedent was 
copied by Edward I., who hold a fully representative assembly, not as was 
once thought for the first time inJ295 after thirty years of constitutional 
experiments, but in 1276, in the first p^ioment of his reign, just ten years 
after the parliament of Simon. 

( f ) See the writ in Rymer, i. 449 ; and Select Chart. 403. 
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The towns of England, from a position of dependence, were 
slowly attaining to the possession of liberty, wealth, and the 
political francliise. Originally the demesne of the king or other 
lord, spiritual or temporal, they long continued subject to 
arbitrary talliage and other exactions. Before the Norman 
conquest the towns had acquired an individuality distinct from 
the hundred in which they were locally comprised. Instead of 
attending at the court of the hundred, the townsmen had their 
sown gemot, presided over by the elective or nominated reeve, 
jassisted by a body of councillors (g). As the boroughs ihereased 
^in wStIfh and population, the burghers began to purchase from 
their lords the firma burgi, thus commuting their individual 
payments for a fixed sum, to be rendered by them in respect 
of the whole borough, and re-apportioned amongst themselves 
i at their own discretion. The burgesses acquired the freehold 
i of their houses and tenements in burgage tenure, which was 
I analogous to that in free socage, being subject only to a fixed 
annual rent payable to the lord. During the lapse of two 
hundred years after the conquest, tliebTRzens'aiid burgesses 
w^STBuabled to extort, from the pecuniary necessities of the 
^ kings, charters of liberties varying greatly in extent, but all 
' conceding more or less self-government through the medium 
of elected and representative magistrates (A). 

As in tbe case of the counties, so in that of the boroughs, 
the representative machinery was first employed for judicial 
and financial purposes before its extension to the domain of 
politics. In the court of the shire — ^the ancient folk-moot, or 
assembly of the people — all the national elements had from 
time immemorial been wont to meet together, the bishops and 
other dignified clergy, earls, barons, knights, and freeholders in 
person (i) ; the townships each by their representative reeve 
and four men. As the boroughs gradually grew into incorporate 
municipalities, they also sent their representatives to the 


Progress of 
the toims 
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judioial and 
fieoal pntposes 


Bepresentation 
of the 
boroughs in 
the shire court 


{g) Supra, pp. 13 seq. 

(A) The progressive liberties granted to the towns should be studied in 
the charters of Henry I., Henry II., Richard I., and John, collected in 
Stubbs, Select Chart. 128-134, 195-199, 268-262, 304-314 ; and on the 
difficult and obscure subject of the various constitutions of the cities and 
boroughs, see his Const. Hist., ii. 216, 232 ; F. W. Maitland, Township and 
Borough (1898) ; A. Ballard, Domesday Boroughs (1904) ; and especially 
Tait, The Medieval English Borough (Manchester, 1936) ; the charters 
have been collected in British Borough Charters (1042-1216) ed. Ballard, 
continued (1216-1307), ed. Ballard and Tait, and (1307-1660), ed. Wein- 
baum. The custumals are collected in Borough Customs (ed. Bateson, 
2 vols., Seldeu Society). 

(t) As to the personal attendance of the freeholders generally in the 
county court, after the conquest, Maitland, Const. Hist., p. 42, wrote : 
“ The freeholder was entitled and bound to be present. In such an 
assembly the tenants-in-chief of the Crown have to meet their own vassals 
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assembly of the shire. This is apparent from a very important 
writ, issued by Henry III. in 1231 to the sheriff of Yorkshire, for 
assembling the county court before the justices itinerant, in 
which he is directed to summon for that purpose not only the 
persons already enumerated, but also twelve lawful burgesses 
as representatives from every borough (ft). 

It is probable that from an early period some of the wealthy 
burghers of important towms occasionally attended the general 
assembly (Z). The letter addressed to the pope by the parlia- 
ment of 1246 is written in the name, not only of “ totius regni 
Angliae barones, proceres, et magnates,” but also of “ nobiles 
portuum maris habitatores, necnon et clerus et pojmlus 
universus ” (m). We are not, however, justified in attributing 
any representative character to these barons of the Cinque 
Ports, or to the other burghers w'hose presence in parliament is 
sometimes recorded or implied prior to the year 1265. The 
only object for summoning representatives of the towns was to 
secure their consent to taxation, and hitherto the kings had 
found it more convenient to treat separately, through the 
officers of the Exchequer, with each town in the royal demesne. 

The innovation of Simon de Montfort in calling to the central 
assembly elected representatives of the boroughs, completed 
the formation of the national parliament on substantially the 
basis which it has ever since retained. But its existence 
during the next thirty years^was still precarious. From 1265 
to 1295 was a transitionary period ; and it is only from the 
latter year that we can date the regular and complete establish- 
ment of a perfect representation of the three estates in parlia- 
ment. There is no proof that representatives of either counties 
or boroughs attended the parliaments of the latter years of 
Henry III.’s reign. The statement, however, in the preamble 
to the Statute of Marlborough (52 Hen. III.) that the king had 


on a footing of legal equality ; a tenant may find himself sitting as peer of 
his own lord.” On second thoughts he withdrew this opinion : Pollock 
and Maitland, Hist. Hngl. I.aw, i. 638 ff. Great lords did not necessarily 
attend in person ; they might send their stewards, or a tenant who had 
been enfeoffed on condition of doing the suit. 

{k) The words of ^ the writ are : ” omnes archiepiscopos, episcopoe, 
abbatos, priores, comites, barones, milites, et omnes libere tenentes, de tota 
ballia tua, et de qualibet villa, quatuor legales homines et praepositum, et 
do quolibet burgo duodecim legales burgenses.” — Shirley, Royal Letters, 
1 . 325. Select Chart. 354. Stubbs, commenting on this writ, points out 
that the county court contoined all the elements that were united in tho 
national assembly at the time, and in addition the representatives of the 
townships and boroughs. Ibid. 

(l) See White, American Hist. Bev., xix. 742 seq. (1914). There is no 
warrimt for regarc^g the representation of vills in August, 1213 (supra, 

being in any way connected with borough representation; 

(m) Matt. Paris, Chron. Maj., iv. 633. 
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called together the more discreet men of the realm “ tarn ex 
majoribus quam minoribus ” affords a strong presumption that 
the knights of the shire attended the parliament of 1267 (n). 
A contemporary chronicler, moreover, records the summoning 
in 1269 of representatives from the cities and boroughs, to assist 
at the translation of the body of Edward the Confessor to 
Westminster Abbey, and that on the conclusion of the ceremony 
a parliament was held, at which a subsidy on the movables of 
all laymen was granted to the king. But it is not certain that 
the representatives of boroughs remained for the parliament ; 
indeed, the language of the chronicler would rather seem to 
imply that they did not (o). The fact, however, that they were 
summoned on this occasion, together with the prelates and 
magnates of the kingdom, is evidence of the greatly increased 
importance with which the civic element in the nation was now 
regarded. 

Under Edward I. instances of representation are few, while 
great councils, attended only by the prelates and magnates, 
are very frequent. At this period there appears to have been 
no le;gal or definite distinction between complete parliaments 
and great councils of the realm, and neither expression had yet 
become a technical term ; nor did the word “ parliament ” 
imply the summons of the commons. Several of the most 
important statutes of Edward’s reign were passed in assemblies 
at which no representatives of the commons attended. During 
the first twenty years of his reign there were about thirty 
parliaments, but only occasionally did they contain representa- 
tives from either counties or boroughs, or from both. 

At the national assembly, summoned after the death of 
Henry III. to meet at Westminster on J^pary 14,. 1273^ to 
swear allegiance to Edward I., who was still in Palestine, there 
attended not only the prelates and barons, but four knights 
from each county, and four citizens from every city (p). 

On his return to England, Edward summoned “ his first 
general parliament ” (g) at Westminster in April, J[275j_ In 
the preambles of the important statutes therein enacted (the 

(n) Statiutea of the Bealm, p, 19 ; Stubbs, Select Chart. 333, and Const. 
Hist., ii. 233. The same expression is used in French in the preamble of 
the Statute of Gloucester (1278) : appelez les plus descrez de sun reaume, 
ausi bien des greindres, cum des meindres. Select Chart. 449. 

(o) Chron. T. Wykes, Ann. Mon., iv. 226, 227. Stubbs, Const. Hist., 
ii. 234. 

(p) Ann. Winton., 113. Select Chart. 421. The absence of the word 
“ parliament ** from the chronicler’s brief note seems without significance. 

(g) So described in the preamble to the statute, meaning possibly the 
first at which the king presided in person, A meeting to which some, but 
not all, the magnates were conixiked in 1284 was described by the annalist 
of Osney as singulare, non generate, parliamentum " ; Select Charters, 
426. 
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Statute of Westminster I. and the statute granting to the king 
the custom on wool, woolfclls, and leather), they are said to be 
made “ by his council and by the assent of the archbishops, 
bishops, abbots, priors, earls, barons, and the commonalty of 
the land (r) thither summoned,” and the custom is specially 
said to be granted by the “ communitates regni ad instantiam 
et rogatum mercatonim,” as well as by the prelates and 
barons (s). The probability implied in these expressions, that 
representatives of the Commons attended this meeting, became 
a certainty when in 1910 were discovered writs addressed to the 
sheriffs of certain counties directing them to send “ four knights 
who were more discreet in the law and also six or four citizens, 
burgesses or other honest men from each of the cities, boroughs 
and market towns ... to discuss together with the magnates 
of pur kingdom the affairs of-the kingdom.” This parliament, 
therefore, except in one respect, in the summons of the lower 
clergy, foreshadows the famous assembly of 1295 (/). 

Knights of the shire were summoned to the parliament which 
met in October, 1275, and possibly again to the parliament of 
Gloucester in 1278 (u). 

In 1282, while the king, the barons, and the military force 
o^!! 2 o ' 1283 of kingdom were at Rhuddlan, intent upon the conquest of 
Wales, two extraordinary assemblies were summoned, the one 
at Northampton, the other at York, to raise additional forces 
and grant subsidies. Writs were issued on November 24 to the 
sheriffs, ordering them to send to Northampton or York, as the 
case might be, on January 20, 1283 : (l),.all freeholders, not 
already with the army capable of bearing arms, and holding 
lands of more than £20 annual value ; (2) four knights from each 
county having full power for the community of the same 
county ; and (3) two men from each city, borough, and market 
town, having like power for the community of the same, “ ad 
audiendum et faciendum ea quae sibi ex parte nostra faciemus 
ostendi ” (a:). The parliamentary proceedings of this year arc 

(r) On the changing implications of the communitas regni see W. A. 
Morris, Magnates and Community of the Realm in Parliament, 1264-1327 
in Medievalia et Humanistica (1043), i. 58-94 (a criticism of J. R. Strayor, 
Statute of York and tho Community of the Realm, in American Historical 
Review (1941), xlvii. 1-17). 

(«) StakWestminsterl., Statutes ofthe Realm, i. 26; Palgrave’s Parlia- 
mentary Writs, i. 2. Select Chart. 442-3. 

(t) The writs are printed by Jenkinson in Eng. Hist. Rev., xxv. 231 seq. 
(1910); Select Chart, 441— 2, See also Pasquet, 75— 80. Representatives of 
the market toyms (villae mercatoriae) appear in parliament only on one 
other occasion in 1283. The requirement that the knights be conversant 
with legal matters is peculiar, and suggests that the king desired their 
help in framing his great statute. 

(u) Above, p, 153 note (n). See Pasquet, p. 82. 

(®) Palgrave’s Parlitmentwy Writs, i. 10. Select Chart. 468. The 
bishops and clergy of either province were similarly convoked ; there are 
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important, as “ marking the point of final transition from the 
system of local to that of central assent to taxation ” (y). The 
kingTiad already, in order to rsise funds for the Welsh war, 
successfully negotiated for a subsidy with the counties and 
boroughs separately ( 2 ). But the sums raised not proving 
sufficient, the necessity for a general grant became apparent and 
led to the general assemblies of representatives of the counties 
and boroughs above described. Convocations of the bishops, 
abbots, priors, and other heads of religious houses, with the 
proctors of the cathedral clergy of the provinces of Canterbury 
and York, were also summoned, through their respective arch- 
bishops, to meet at Northampton and York on the same day 
as the estate of the commons, for the purpose of making a grant 
to the king (a). On the ground that the parochial clergy were 
unrepresented, the convocation of Canterbury refused to con- 
tribute anything ; and it was not until after a long delay, 
during which the diocesan s 3 Tiods were separately consulted, 
that a “ twentieth ” (half the sum originally demanded by the 
king) was at length granted in another convocation, held in 
November, and attended by two proctors from the parochial 
clergy of each diocese (6). 

In June of the same year, Edward, being at Rhuddlan, 
summoned a national council to meet at Shrewsbury on Sep- 
tember 80, for the purpose of passing judgment of treason on 
David, brother and successor of Llewelyn, Prince of Wales, 
who had surrendered as prisoner after the conquest of that 
country. 

Besides the earls and barons who were individually sum- 
moned, writs were issued (1) to the sheriffs throughout England, 
directing the attendance at Shrewsbury of two elected knights 
from each county, and (2) to the magistrates of London and 
twenty other towns, directing the return from each of two 
elected representatives “ nobiscum super hoc [sc. quid de David I 
fieri debeat] et aliis locuturi ” (c). This assembly is called by 
contemporaries the parliament of Shrewsbury or Acton Burnell. 
It will be noticed that there is no proof that any ofjihe-clergy, 
were present (d), and that the representatives of the twenty-one 


no writs to the barons, no doubt because they were already with the king 
in his army. 

( 1 /) Stubbs, Select Chart. 462. 

(z) Parliamontaiy Writs, i. 384, 387. 

(o) Pari. Writs, i. 10. Select Chart. 459. 

(6) Ibid. The convocation of York seem to have been more compliant, 
but their promised contribution was still unpaid three years afterwards. 
Const. Hist., ii. 120. 

(c) Parliamentary Writs, i. 16 ; Select Chart. 460—1. 

(d) The fact that the principal object of the assembly was a trial for a 
capital offence sufficiently accounts for their non-summons. 
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towns were summoned by separate writs, instead of througli the 
sheriffs in the usual way. But however imperfect the composi- 
tion of this parliament may have been, we have here an unequi- 
vocal instance of the representation of both sections of the 
commons in the central assembly of the nation. The commons 
would appear to have lefr David of Wales to be tried by his 
peers at Shrewsburj', while they themselves adjourned to Acton 
Burnell, to discuss the “ other matters ” referred to in tlie 
writ. The Statute of Acton Burnell or De Mercatoribus (e), 
though published in the name of the king and his council only, 
was the outcome of the deliberations of this assembly of the 
commons. — 

The state of parliament is peculiarly illustrated by the jno- 
’ ceedings of the year 1290. The king l»ad already lield a parlia- 
ment on the octave of St. Hilary (Jan. 20), to which the mag- 
nates and proceres only were summoned (/). In a second 
parliament, begun at Easter, consisting only of prelates, earls, 
barons, and proceres, the assembled magnates granted on the 
morrow of Hoi}* Trinity (May 29), for the marriage of the king’s 
eldest daughter — (1) that he should take an aid of the same 
kind and amount as his father King Henry had taken from the 
kingdom for the marriage of his daughter to the King of Scots, 
and (2) after reciting that King Henry had only received from 
each knight’s fee two marks (one mark = 18s. 4d.) they further 
granted that the king, for this turn, should take forty shillings 
on every knight’s fee ; but on condition that the present grant 
should not form a precedent to their prejudice, and that the aid 
should be levied in the same manner as that granted to King 
Henry (g). It is remarkable that the aid was further declared 
by the magnates to be granted “ pro sc et communitate totius 
regni quantum in ipsis cst,” words which seem to express a 
doubt of their competency to make a grant, even on the knight’s 
fee, for the whole community, without the presence of the 
commons, or at least of the minor tenants-in-chief. The aid 
pur fille marier was one of the three ancient feudal imposts 
excepted from the twelfth section of King John’s Magna Carta, 
and, even if that .section had not been omitted from every 
subsequent re-issue of the Charter, would not appear, in strict 
law, to have required a parliamentary authorisation. But the 


(e) 11 Edw. I„ confirmed and much enlarged in its scope by the more 
famous statute of 1286, 13 Edw. I., statute 3. 

( / ) At this parliament new judges were appointed to replace those 
removed for misconduct in the great purge of 1289. Cf. Tout. State Trials 
of Edward I. 

[g) Rot. Pari., i. 25 j Select Chart. 472. For the obscure chronology of 
this period, see Richardson and Saylos in Bulletin of the Institute of 
Historical Research, v, 143 ff. 
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amount of the aid in the case of tenants in. capite was not yet 
fixed by law (/t). and hence the necessity, as a matter of politics 
if not of law, for an agreement with them on this point. A 
further reason is carefully concealed by the official documents, 
which speak of the king’s “ eldest ” daughter ; in fact it was 
his second daughter whose marriage was in view (i). 

This parliament continued to sit, apparently, and some 
matter arose (we are not informed of its nature — it may have 
been the expulsion of the Jews) which made a wider assembly 
desirable ; and so, on June 14, 1290 (18th Edward I.), writs 
were issued to the sheriffs to send from each shire, to a parlia- 
ment at Westminster on July 15, two or three elected knights, 
of the most discreet and capable of hard work, “ ad consulen- 
dum et consentiendum pro se et communitate comitatus, hiis 
quae comites, barones, et proceres tunc duxerint concor- 
danda ” (k). No townsmen were asked for. Meanwhile, on 
July 8, before the commons had arrived in accordance with the 
summons for the 15th of the month, the king, at the instance 
of the magnates alone (“ ad instantiam magnatum regni sui ”) 
enacted the celebrated Statute of Westminster the Third or 
Quia Emptores, by which a stop was put to the practice of 
subinfeudation (Z) ; that the right to share in general legislation 
of even that section of the commons which was closely allied 
to the baronage was not at this time established, is evident 
from the publication by the king of a statute affecting all land- 
owners with the counsel and consent of the baronage alone, and 
without the assent of the representatives of the shires. The aid 
granted by the baronage was laid aside for a time (it was not 
levied till twelve years later, in 1302) (m), and in lieu thereof 
the king appears to have accepted a “ fifteenth ” from the laity 
and a “ tenth ” from the clergy who were assembled at Ely (n). 

Four years later, on October 8, 1294, the king being in want 1294 
of money, both for the suppression of the Welsh rebellion and 
for his projected expedition against Philip the Fair for the 
recovery of Gascony, again summoned to a parliament, which 
was to meet at Westminster on November 12, two elected 


(h) The aids payable by the tenants of mesne lords, for making the eldest 
son a knight or marrying the eldest daughter, had been fixed in 1275 by 
the Stat. West. I. 3 Edw. I. c. 36, at 20s. on the knight’s fee. It was not 
until 1352, by 25 Edw. III. c. 11, that the some was done for the tenants 
in cajnte. 

{i) J. H. Bamsay, Dawn of the Constitution, 367. 

{k) Keport on the Digmty of a Peer, App. i. 54 ; Falgrave, Pari. Writs, 
i. 24 ; Select Charters, 472-3. 

(1) Supra, pp. 44, 101. 

{m) Eot. Pari , i. 266. 

(n) Ann. Dunstable, p. 362. 
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knights from each shire “ ad consulendum et consentiendum 
pro se et cornmunitate ilia hiis quae coniites barones et proceres 
praedicti concorditer ordinavcrint in praemissis.” On the 
following day fresh writs were issued sununoning two other 
knights from each county to attend in addition to those 
previously called “ ad audiendum et faciendum quod eis tunc 
ibidem jilenius injungemus ” (o). The barons and knights 
granted a “ tenth ” ; and a “ sixth,” probably by way of 
tallage, was exacted from the towns (p). 

The following year, 1295 (23rd Edward I.), is an important 
estates of the epoch in parliamentary history. It marks very nearly the close 
realm, 1295 of the transitionary period and the regular establishment of a 
representation of the estates of the realm in parliament {q). 
Edward’s difficulties had become serious. The expedition to 
France was still delayed by the rebellion of the Welsh, and 
before their obstinate resistance could be subdued, war with 
Scotland supervened. The French had not only overrun 
Gascony, but had sent a fleet to the English coast, which effected 
a landing at Dover and burnt a convent and several houses on 
August 1 — the very day on which a parliament had been 
summoned to meet at Westminster (r) to consider, among other 
things, the proposals of two legates sent by the pope to 
endeavour to bring about peace between France and England {s). 
The legates were ultimately empowered to conclude a truce (t) ; 
but the position of the kingdom was still critical, and Edward 
seems to have felt that he required to be backed up by the 
whole nation, supporting him as well by their common counsel 
and approval as by a general and adequate grant of an aid. 
He accordingly, on September 30, summoned a parliament to 
meet at Westminster in the November following, so constituted 
as to represent, and have the power to tax, the whole nation. 
The summons to the bishops enters with unusual detail into the 
causes which had rendered it necessary to call parliament 
together, and is prefaced by a citation from Justinian’s Code — 


(o) Report on Dignity of a Peer, App. i. 60 ; Select Chart. 476-7. The 
writs use the words colloquium and tractatus, but not parliamenium ; the 
form using all three words did not become invariable until Edward III.’s 
early years. See Flucknett, " Parliament,” in English Government at 
Work, 1327-1336 (ed. J. F. WiUard and W. A. Morris), 84 £f. 

{p) Flores Historiaxum, iii. 275 ; Stubbs, Const. Hist., ii. 132. 

(?) The discovery of the writs of summons for the parliament of 1275 
{supra, pp. 153, 164) has considerably lessened the importance of the 
parliament of 1295 as “ an epoch in parliamentary history ” ; . and for tho 
next thirty years, during which nearly fifty parliaments were called, there 
were about fifteen to which apparently no commons were summoned. 

(r) Bymer, i. 822. The writs call it a “ parleamentum ” ; all tho 
prelates and magnates were summoned, but no commons. 

(«) Flor. Wigom. (Contin.), ii. 276. 
t) Bymer, i. 826. 
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' “ quod onmes tangif ab omnibus approbetur ” («) — which ' 
happily expresses both the theory and the practice of the 
English eonstitution of later times. In its beneficent influence 
upon the development of constitutionalism this maxim of 
Roman law may be regarded as an antidote to its more famous 
fellow maxim, “ quod principi placuit legis habet vigorem,” 
which, in the mouths of the mediaeval jurists, did so much to 
build up the despotic power of the kingly office (»). , Besides 
the ordinary summons to the lay and spiritual baronage, writs 
were issued to the sheriffs ordering the election and return of 
two knights from each county, two citizens from each city, and 
two burgesses from each borough, “ ad faciendum quod tunc 
de communi consilio ordinabitur in praemissis.” But together inferior clergy 
with the knights and burgesses, the whole inferior clergy, by “ 

their representatives under the praemunientes clause, were now 
for the first time united with the assembled baronage in the 
national parliament. In the writs addressed to the Atcbbislipps 
of Canterbury and York, each was directed not only to be pre- 
sent at the parliament, but also to premonish the prior (or the 
dean) of his'cathedral and the archdeacons of his diocese to attend 
in person, and the chapter of the cathedral and the parochial 
clergy by their representative proctors {y). This great assembly 
did not form a single body. The aid was discussed and voted 
by each of the three bodies separately. Each made a different /, , , 
proportional p-ant. The barons and knights gave the king ^ ^ 
one-3eventh of their movables, the burgesses one-seventh, the ' 
clergy only one-tenth. ' . • 

(u) Cod. V., 69, 5 §3. It occurs also in the canon law, o. 7, X. 1. 23 (and 
cf. De Begulis Juris, in VI°, 29). But it seems to have been familiarly 
known in England ; cf. Chapters of the English Black Monks (ed. W. A. 

Fantin), i. 19 “ ut quod omnes tongit, per omnes vel per eorum partem 
saniorem agatur ” (1225) ; Matt. Paris (anno 1251), Clnon. Maj., v. 226 : 

“ quod enim omnes ongit et tangit ab omnibus habet trutinari ” ; and the 
Vito Edwardi II. in Chronicles of Edward I. and II., ed. Stubbs (Bolls 
Series), ii. 170. Of. Stubbs, Const. Hist., ii. 133, n. 4 ; Lapsley’s note in 
Posquet,. 243-4 ; Vinogradoff, Collected Pajwrs, ii. 246-6. It had long 
played a part in English ecclesiastical politics, M. Y . Clarke, Bepresentation 
and Consent, 264 ff. The whole preamble of the writs to the archbishops 
and bishops is remarkable ; cf. the writs to the lay baronage, 8heri&, 
elected knights, citizens, and burgesses. Bep. on Dignity, of a Peer, App. 
i. 66, 67 ; Select Chart. 480-462. Surtees Society, civ. 212. 

(x) Dig. I. 4, 1 ; Inst. I, 2. 6. Glanvill, prologue, and Bracton, f. 1 
try to escape the implications of the maxim (c/. C. H. McHwain, Political 
Thought in the West, 195, and Selden, Dissertatio ad Fletom (ed. David 
Ogg) passim). 

(y) There were summoned to this parliament, eight earls, forty-one 
barons, the two archbishops and the bishops, sixty-seven abbots, the 
masters of the Temple and of Sempringham and the prior of the Hospital 
of St. John of Jerusalem, the prior (or dean) and one proctor from the 
chapter of each cathedral, the archdeacons, and two proctors from the 
parochial clergy of each diocese, two knights from each county, and two 
citizens or burgesses from each city or borough in every shire. 
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The summons to jiarliament of representatives of the inferior 
clergj' was partly duo, like that of the citizens and burgesses, to 
the pecuniary necessities of the king. It was doubtless the 
intention of Edward’s legal and systematic mind to make the 
representatives of the clergy an effective branch of a compre- 
hensive national parliament. But this design was defeated 
by the action of the clergy themselves. Averse, by the nature 
of their calling, from interfering in the ordinary subjects of 
secular legislation, despising as barbarous the system of common 
law, and desirous of keeping themselves as a privileged class and 
maintaining their ind<^endence of the crown, they unwillingly 
obeyed a summons the primary object of which they well knew 
was to get from them as much money as possible. The clergy, 
moreover, had long po.ssessed their own peculiar assemblies or 
convocations which, earlier in the reign of Edward I., had 
already been remodelled ujx)n the representative basis (z). In 
these assemblies, one for each province, sitting at London (as 
being more convenient than Canterbury) and York, they 
preferred to grant their aids ; and, although regularly sum- 
moned to parliament, under the praemunientes clause, their 
attendance was always reluctant and intermittent, and in the 
fourteenth century ceased altogether (o). For two hundred 
years after they had ceased to attend parliament, the clergy 
retained the function of taxing themselves in convocation. 
But from the reign of Henry VIII., when the reformed church, 
which in its national aspect was itself the creation of parliament, 
was placed in strict subordination to the state (6), the subsidies 
granted in convocation were (since 1640) always confirmed by 
Act of Parliament. -^At length, in 1664, the practice of eccle- 
siastical taxation was discontinued, without the enactment of 
any special law, and the clergy, being henceforth taxed at the 
same rate and in the same manner with the laity, assumed and 
have ever since enjoyed the right of voting in the election of 
members of the House of Commons (c). 

The great assemblies of 1275 and 1295 may well be called 
“^odel ” since in the fullness of time the long succession of 


(z) See the series of sununonses to convocation, 1226-1277, in Stubbs, 
Select Chart. 444-447, and the Introductory Sketch, p. 41. 

(u) For convocations see M. V. Clarke, Bepresentation and Consent 
(1936); E. Barker, Dominican Order and Convocation (1913); D. B. 
Weske, Convocation of the Clergy (1937), and F. Makower, Constitutional 
History of the Church of England (1895). 

(6) By 26 Hen. VIII. e. 19, convocation was forbidden to enact constitu- 
tions or canons without the king’s licence. 

(c) The taxation of the clergy out of convocation was termed by Bp. 
Gibson “ the greatest alteration in the constitution ever made without an 
express law.” _ It was settled by a mere verbal agreement between Arch- 
bibhop Sheldon and the Lord Chancellor Clarendon. 
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English parliaments finally conformed to that pattern ; but 
many national assemblies, for half a century after 1275, were 
Jess comprehensive. Often there were no commons at all; 
sometimes there were knights, but no burgesses ; nor did the 
dispersal of the commons prevent the parliament from con- 
tinuing to transact business. The representation of the 
capitular and parochial clergy was a problem met by constantly 
changing expedients, and was finally settled only by subterfuge. 

The use or avoidance of the word “ parliament ” in contem- 
porary documents and narratives does not correspond with 
either the composition or the functions of these assemblies, 
nor can we draw distinctions of a legal and constitutional nature 
between them. Political expediency was a sufficient guide in 
determining whether a larger or smaller representation was 
desirable, or none at all. To say that some of these meetings 
were “ parliaments ” while others were not is to introduce a 
distinction which contemporaries did not feel negessary, and 
to exclude evidence which is clearly relevant to the study of 
parliamentary origins. Many meetings of very different sorts 
must have formed part of the political experience and personal 
recollection of a bishop, a baron or a local magnate in the 
last years of Edward I., and so have contributed to the 
broad foundation which determined the sliape of the future 
structure. 

The years immediately following 1296 are occupied by a 
succession of grave crises, political, military, financial and 
ecclesiastical. In order to carry on his extensive wars, Bxaoticaui 
Edward I. was in constant need of large sums of money, which 
he raised by arbitrary exactions from all classes of his subjects, 
lay and clerical. In vain did the clergy endeavour to shelter 
themselves under the bull of Boniface VIII., Clerids laicos 
(February 24, i296), which absolutely forbade, under pain of 
excommunication, the payment to laymen of any tax whatever 
on the revenues of the church. The practical outlawry of the 
whole clerical body (January 30, 1297), and the temporary 
confiscation of the estates of the see of Canterbury (February 12, 

1297), compelled the clergy to abandon their untenable position 
and to yield per se, or per mediaiores {d). 

Whilst the clergy were exasperated by these violent pro- Exaotiona 
ceedings, the mercliants were equally ag^ieved by the heavy 
impositions placed on the export of their wool by the actual 
seizure of the greater part of it, for which payment was 
nominally given by tallies upon the Exchequer. Large quan- 
tities of provisions were, in the same manner, exacted from the 


B.O.H. 


(d) Aim. Trivet., p. 363, a. a. 1297 ; Select Chart. 431, 


11 
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men of each county for the king’s expedition to Flanders, and, 
in the words of the chronicler, “ multae fiebant oppressiones in 
populo terrae ” (e). 

The baronage also were irritated by the king’s open disregard 
of many of the provisions of the Great Charter, and the Charter 
of the Forest, both of which he persistently refused to confirm. 
They had, moreover, a personal grievance in the king’s demand 
of foreign service which, they alleged, neither they nor their 
ancestors had ever been liable to perform ( / ). On February 24 
Edward held a “ parliament ” at Salisbury, to which only the 
lay baronage, without any bishops or representatives of the 
commons, was summoned. He here proposed that the barons 
should go to Gascony, while he himself proceeded to Flanders. 
On their refusal (g), he threatened to take away their lands and 
give them to those who would go. This led to a personal 
altercation with Roger Bigod, Earl of Norfolk, the Marshal of 
England (A),* which ended in the breaking up of the assembly, 
and the withdrawal of the Marshal, and of Humphrey Bohun, 
Earl of Hereford, the Constable, who, supported by a large 
number of the magnates and a force of 1,500 cavalry, stopped 
the king’s officials from seizing the wool, hides, and other 
commodities on their estates, and resolutely prepared for armed 
resistance. 

On May 16, Edward issued writs to the bishops, barons, and 
sheriffs for a general military levy of all the landholders of the 
kingdom whose lands were of £20 anriual value and upwards, 
whether tenants in chief or holding of mesne lords. They were 
to assemble in London on July 7, with horses and arms, ready 
to cross the sea under the king’s personal command (i). On the 
7th the force met ; the constable and marshal, when called upon 
by the king, refused to perform the duties of their offices, in 
taking the lists of the army, and at their own request were 
superseded. The summons of the whole force of the kingdom 
for the purpose of an aggressive foreign war was such a violent 
straining of the military obligations, alike of feudal tenants 
and national militia, that the two earls might well have based 
their refusal on the broad ground of the unconstitutionality, if 
not of the illegality, of the king’s proceedings. They chose, 

(e) Walt, de Hemingburgh, ii. 120, a. a 1207 ; Select Chart. 431. 

(/) W* Bishanger, Chron., 176, a. a. 1297. Petitionea Oommunitalia. 
Select Chart. 434. 

{g) Gf. the refusal of foreign service by St. Hugh of Lincoln in 1198 
{aupra, p. 71), and by the barons of King John {aupra, p. 76). 

(A) Jhe altercation is graphically described by Walter de Hemingburgh 
(ii. 121). Select Chart. 431-2. 

(i) Palgrave’s Pari. Writs, i. 281. A preliminary writ to the sheriffs to 
Bummon the landholders, but without specifying the intended voyage 
beyond sea, was issued on May 6. 
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however, to base their refusal on what looks very like a bit of 
speeial pleading as to the wording of the summons. Edward, 
distrustful apparently of the legality of his position, had 
employed the words “ affectuose rcquirimus et rogamus,” 
instead of the usual imperative formula, in his summons to the 
earls and barons, and the constable and marshal professed to 
have regarded this as a mere informal invitation, and not a legal 
summons (A:). Their answer had- probably been deliberately 
determined upon as most appropriate in the circumstances ; 
for we know from the Flores Historiarum (Z) that the earls and 
barons had been concerting their measures in what is termed a 
parliame nt of their own (“ parliamentum suum ”) in the forest 
oir*Wyre" in' the Welsh march. In dealing with a man of 
Edward’s well-known legal affinities, they might have thought 
it prudent in the Coming contest to cover themselves with the 
shield of technical legality, while at the same time accentuating 
the fact, which might otherwise have been overlooked, that the 
king had not ventured to command what they alleged, and he 


himself ultimately admitted, to be an illegal requisition {m).. 
Hallam’s eulogium upon these two leaders of the political party,1 


which forced from the king the Confirmatio Cartarum, may 


require some qualification. They were probably actuated quite 


as much by personal claims as by motives of true patriotism. 


But whatever were their motives, it is mainly to their combined 


courage and prudence, and to the patriotic exertions of Arch- 
bishop Winchelsey, that we owe the addition of “another 
pillar to our constitution not less important than the Great 
Charter itself ” (n). In his extremity, Edward determined to 
appeal to the people. Having made friends with the archbishop Edwaid’.! 
and restored the confiscated lands of the see of Canterbury, he 
proceeded, on July 14, to make a public harangue, standing 
upon a wooden stage erected in front of the great hall' at 
Westminster, and accompanied by his young son Edward 
(afterwards Prince of Wales), together with the archbishop and 
the Earl of Warwick. With visible emotion (“ erumpentibus 
lacrymis ’’ are the words of the chronicler) he humbly asked 
forgiveness for his past acts, admitting that he had not governed 


(k) Stubbs, Const. Hist., ii. 140-1. 

(Z) iu. 294. 

(m) From Bartholomew de Cotton (Hist. Ang., p. 327) we learn that in 
the same year " concessit dominus rex omnibus qui debebant sibi servitimn, 
et omnibus viginti libratas terra: habentibus, non teneri ire secum in 
Flandriam, nisi ad vadia, et pro stipendiis dicti regis.” Select Chart. 435. 
* (n) Hallam, Middle Ages, iii. 3. The documents are collected and dis- 
cussed by C. B4mont, Chartes dcs libert4s anglaises (1892) ; compare the 
accounts in Paaquet, Origins of the House of Commons, and Hubert Hall, 
Negotiotions preceding the Confirmatio Cartarum, Transactions of the 
Boyal Historical Society, N.s., iii. 281. 
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them so -well and peaceably as became a king ; but reminding 
them that such small portions of their property as they had 
given him, or as his servants without his knowledge had 
extorted, had been accepted by him in order that by the expen- 
diture of a part the bulk might be possessed in greater quietude, 
and that he might be enabled to overcome the.injurious attempts 
of enemies who were thirsting for English blood. “ Behold,” 
he added, “ I am going to expose myself to danger for your 
sakes ; I pray you, if I return, receive me as you have me now, 
and I will restore to you all that has been taken. But if I 
return not, crown my son as your king ” (o). 
i The hearts of the people were touched by this politic and 
' affecting address ; and with uplifted hands they promised 
fealty to the king. But Edward was still in want of money : 
and the barons, when appealed to, insisted on the various 
grievances of the nation, and demanded the confirmation of the 
Charters. By promising to comply with this demand the king 
ultimately, after many of the barons had departed, induced an 
irregular assembly of some of the barons and others who had 
attended the military summons, to make a grant of an “ eighth ” 
from the barons and loiights and a fifth ” from the towns (p). 
After a vain effort to negotiate with the absent constable and 
, -marshal, Edward gave orders (July 80) for the collection of the 
eighth and fifth, and again directed the seizure of all the wool 
of the kingdom, promising to pay for it as soon as he was able (q). 
The clergy, who were still hampered by the prohibitions of the 
bull Cleriiis Laicos, expressed (Aug. 10) their willingness lo 
make a grant as soon as they could obtain the pope’s permission, 
which they had good hopes of getting (r). But the king, 
impatient at the delay, directed the seizure of a third of their 
temporal goods (.s). A few days previously he had issued a 
manifesto to the people justifying his action in the dispute witli 
the two earls, excusing his exactions as being necessary for the 
defence of the nation, and promising to set things right on his 
return (t). Shortly afterwards, while the king was at Winchclsea 
preparing to embark, messengers arrived from the earls and 
presented to him what, to anticipate the language of a later age. 


(o) Flores Hist., iii, 295. 

(p) Ibid. 

{q) Rot. Pari., i. 239 ; Barth. Cotton, Hist. Ang., 338. 

(r) , Barth. Cotton, Hist. Ang., 327, 336. 

(s) Palgrave, Fori. Writs, i. 396. All articles dedicated to spiritual 
purposes were excepted, and clerks whose benefices were under 6 marts 
in value were exempt. Lay fees of the clergy, not appurtenant to their 
churches, were to be taxed with those of the laity, but they might be 
quit of the whole by payment of a fifth of their goods temporal and spiritual. 

(t) Rymer, i. 872 ; Stubbs, Const. Hist., ii. 143. 
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may be termed a Grand Remonstranc e in the name of the Schedule of 
f archbishops, bishops, abbots and priors, earls and barons, 
land the whole community of the land,” setting forth the. evils the king 
Wif which they complained and demanding redress. (1) In the 
first place, they said, it seems to the whole community of the 
land that the summons made to them by the king’s writ was not 
suffieient, because it did not mention any certain place to which 
they were to go ; yet it was on the place that the nature of the 
outfit and requisite amount of money depended. But whether 
they were bound to serve or not, it was commonly said that their 
lord wishes to cross the sea to Flanders, and it seems to them 
that they are not bound to perform any service whatever there ; 
for neither they nor their predecessors or ancestors ever served 
in that land. Even if they were bound to serve there or else- 
where, yet they have not the necessary means ; so afflicted are 
they by divers tallages, aids, and prises (to wit, of com, oats, 
malt, wool, hides, oxen, kine, salt meat), exacted without 
payment of a single penny by which they might sustain them- 
selves. (2) Further, they say they are unable to grant an aid, 
because of their poverty arising from the aforesaid tallages and 
prises ; for they have hardly wherewithal to support themselves 
“ et multi sunt qui nullam sustentationem habent, nec terras 
suas colere possunt.” (8) They are not dealt with (“ trac- 
tantur ”) according to the laws and customs of the land as their 
ancestors were wont to be dealt with, nor have they the liberties 
which they were wont to have, but are arbitrarily refused them ; 
for they were wont to be dealt with in accordance with Magna 
Carta, but now all its provisions are disregarded to the exceeding 
damage of the whole people. Wherefore they beseech their 
lord the king to correct these things, both for his own honour 
and the salvation of his people. (4) Moreover, the community 
of the land feels itself sorely aggrieved concerning the Assize 
of the Forest, which is not kept as formerly ; neither is the 
Charter of the_F6resf*observeds but attachments are made at 
will, beyond the jurisdiction, contrary to custom. (5) The tax. 
on wool is too heavy, namely 40s, on each sack and of broken 
wool 7 marks [ = £4 13s. 4d.] per sack ; for the wool of England 
amounts to the value of half the whole land, and the tax paid 
on it to a fifth part of the whole land. (6) Lastly, the com- 
munity wishing, as it ought to wish, honour and safety to the 
king, considers it not for the king’s good that he should go into 
Flanders unless he have further assurance as regards the 
Flemings, both for himself and his people ; and further, on 
account of Scotland,' which is already beginning to rebel now 
that He is going, and will assuredly do worse when they know 
that he has crossed the sea. Nor is it Scotland only that has 
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to be considered : there are other lands also which are not yet 
duly secured (m). 

To this remonstrance the king declined to return any specific 
answer without the advice of his Council, part of which had 
already sailed for Flanders while the other part was in 
London (x). A few days afterwards (Aug. 22), he himself 
proceeded to Ghent, leaving his son, Edward, Prince of Wales, 
as regent. As soon as the king had departed, the earls seized 
the opportunity to press their demands. Entering the Exche- 
quer they peremptorily forbade the barons there to levy the 
aid, the grant of which they asserted had been illegally obtained, 
until the charters had been confirmed. Supported by a large 
military following, and backed up by the citizens of London, 
they were masters of the situation, and the young prince and his 
Council found it necessary to yield. The Confirmatio Car- 
tarum (y) which, although reckoned later as a statute, is drawn 
up in the form of a charter, was published on October 10, 1297, 
in a parliament to which knights of the shire were summoned 
in order to receive copies of the confirmation, as well as an 
unusually small number of the lay and clerical baronage. It 
was immediately sent over to King Edward at Ghent, and there 
confirmed by him on November 6 following (z). The former 
grant of an eighth and a fifth was treated as invalid, and a fresh 
grant of a ninth was substituted {a). The constitutional 
opposition had now been completely successful. The Con- 
firmatio Cartarum was not merely a re-issue of Magna Carta 
and the Charter of the Forest, with'^special provisions for their 
distribution throughout the realm and annual publication, but 
the enactment of a series of new provisions intended to deprive 
the crown in the future of its assumed right of arbitrary taxation. 

(u) Bishanger, Chron., 175-176 [«. a. 1297] ; Select Chart. 434-5. For 
a full discussion, see J. G. Edwards, “ Confirmatio Cartarum and Baromal 
Grievances in 1297,” English Historical Beview, Iviii. 147, 273 (1943). 

(z) Ibid. 

ly) 25 Ed. I., St. 1 ; Select Chart. 490-493. 

(z) In 1298, the Earls of Hereford and Norfolk, doubting the king’s 
sincerity or the binding force of his confirmation at Ghent of his son’s acts, 
demanded a second formal confirmation. This the king reluctantly granted 
on March 8, 1299, but with a comprehensive proviso, as to the forests, 
saving the rights of the crown {“ salvis semper juromento nostro, jure 
coronae nostrae, et rationibus nostris atque calumpniis ac omnium 
aliorum ”). The openly expressed discontent of the people at the unlooked- 
for reservation induced Edward to repeat the process shortly afterwards 
without the obnoxious “ salvo.” The charters were twice again confirmed 
by Edward, in the Articuli Super Cartas, on March 6, 1300, and finally on 
February 14, 1301, in return for a grant of a “fifteenth.” Notwith- 
standing this, Edward secretly sought and obtained, in 1306, from Pope 
Clement V. an absolution from the observance of the Confirmation of the 
Charters ; but to his credit, be it said, the absolution, except as to the 
Forest Articles, was neveif acted upon. 

(o) Falgrave’s Pari. Writs, i. 63. 
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By the fifth section of this statute the king expressly 
renounced as precedents the “ aids, tasks, and prises ” before 
taken. The next section proceeds : 

■ “vi. Moreover, we have granted for us and our heirs, as 
well to archbishops, bishops, abbots, priors, and other folk of 
the holy Church, as also to earls, barons, and to all the com- 
monalty of the land, that for no business from henceforth will 
we take such manner of aids, tasks, nor prises from our realm, 
but by the common consent of all the realm, and for the 
common profit thereof, .saving the ancient aids and prises due 
and accustomed.” 

By section vii. the “ maltolt of wools, that is, to wit, a toll 
of forty shillings for every sack of wool,” is released, and the 
king grants “ that we shall not take such thing nor any other ” 
without the common consent and goodwill of the commonalty 
of the realm, “ saving to us and our heirs the custom of wools, 
skins, and leather granted before by the commonalty aforesaid.” 

The saving words in this statute would appear to have 
preserved to the king the ancient custom on wool (as dis- 
tinguished from the “ evil toll ”), and even the legal right of 
tallaging the towns and royal demesne, a right which he 
exercised in 1804 (6). It appears that Edward was not pre- 
pared to make such wide concessions as the barons desired. 
The latter’s demands are probably represented by the so-called 
Staiutum de Tallagio non Concedendo, by the first clause of 
which no tallage or aid was to be levied without the consent, 
. not only of the magnates, but “ also of the knights, burgesses, 
I and other free men.” That the king gave his sanction to a 
' document drafted in vague rather than precise terms implies 
that he did not intend to go so far (c). 


(&) See the kingls writ in Bot. Pail., i. 266. There was also an *' ancient 
prise ” of wines imported — a duty of two tuns from every vessel. The 
expression “ maltolt ” is at least as old as 1215 : Magna Carta, o. 41 supra, 
p. 110 ; cjf. infra, pp. 178-9. 

(c) See Paaquet, p. 109, and note by Lapsley in App. iii. pp. 237-8. See 
also BSmont, Chartes des Libert4s Anglsises, pp. xliii. and 87. 

The “ Statutum de Tallagio non Concedendo ” is quoted as a statute in 
the preamble of the Petition of Bight, and thenceforth acquired the authority 
of a statute. In 1637 it was decided to be a statute by the judges. See 
Stubbs, Select Chart. 493. To the two articles mentioned supra, p. 166 
note («). must now be added those by H. Rothwell who prints a now text 
of Do Tallagio non Concedendo in English Historical Review, lx. 300-316. 


De Talliufio 
non Oonee- 
dendo 
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CHAPTER VII 

GROWTH OF PARLIAMENT 

EDWARD n. ; EDWARD IH. ; RICHARD H 

The preceding chapter has given a brief summary of the more 
conspicuous facts in the carjy history of parliament. The 
nature of parliament, as contemporaries understood it, and the 
motives which led kings to convoke these assemblies, can now 
only be guessed at, and so it is not surprising to find a bewilder- 
ing mass of conjecture on the subject. 

In the first place we must beware of assuming that Edward I. 
foresaw the future greatness of parliament and that he deliber- 
ately created it with that end in view. It is equally unlikely 
that he ever thought of sharing his power with any class or 
group of persons (a). • Moreover, the great variety of the 
assemblies which have been described is in itself a sufficient 
indication that no single motive could have prompted all of 
them. The forty years or more of intense political acthity 
recounted in the last chapter seem rather to show us politicians 
turning feverishly from one expedient to another as crisis 
succeeded crisis. If Edward called parliaments, it was because 
he saw some immediate advantage in doing so, not because he 
intended to found an institution to illustrate a novel political 
ideology. 

Secondly, we must remember that counsel was a practical 
necessity to kings as well as to the rest of mankind, and that 
kings might take counsel upon every sort of matter. Thus 
assemblies of prelates and magnates might be consulted upon 
foreign or domestic politics, finance, administration, law reform 
or adjudication. If for any reason it seemed desirable to have 
further information or closer contact with local institutions, 
then representatives could be summoned. If on the other 
hand, the government felt sufficiently sure of itself to proceed 
without these precautions, then it did so. In neither case was 
any principle of cons! itutional law involved. Under such 
conditions it is impossible to regard any one factor as being of 
the essence of parliament. Thus, it is true to say that parlia- 
ment was a “ court ” and that adjudication was often con- 
spicuous among its activities (6) ; it is equally true that the 

(а) The writings of Hallam and Stubbs have created this impression on 
some readers who have neglected their cautious qualifications. 

(б) Maitland, Memoranda de Farliamento (1893); C. H. Mcllwain, 
High Court of Parliament (1910); A. F. Pollard, Evolution of Parlia- 
ment (1920, 1926), 
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assembly of representatives enabled the government to keep a 
close watch upon the abuses of sheriffs and local officials, and 
that it facilitated the grant and collection of taxes (c) ; from 
time to, time contemporaries also regarded parliament as con- 
taining all the social elements or “ estates ” which mattered 
politically (d). No one of these factors was enough by itself to 
account for the rise of parliament, but taken together they 
formed a long series of incidents and expedients whose frequent 
recurrence gradually resulted in a permanent institution. 

Moreover, it is natural to find that the structure of parlia- 
ment should reflect the different origins of its parts. At its 
centre was the king and his council, surrounded by the lords 
spiritual and temporal who had been summoned “ to consult ” 
together upon his arduous affairs. To such a “ parliament ” 
as this the local communities were sometimes ordered to send 
representatives. Most frequently the commons were asked not 
to “ consult ” but to “ consent to whatever should be decided,” 
or to “ do what would be told them ” ; the writs often require 
them to come furnished with full powers from their constituents 
so that their consent should bind the electors effectively (e). 
Nor were the knights and townsfolk regarded as part of the 
parliament (/) — ^they were in fact merely deputations which 
waited upon the council, spoke if they were invited to do so, 
and were sent away when they had given their consent to what 
the king and magnates had decided. These deputations repre- 
sented various local communities, comonavMs, communes, and 
taken together they come to be described as the “ commons ”(g). 

It had long been customary for the king, his council, the 
magnates and the prelates to meet in solemn plenary sessions 
(although subordinate discussions may well have taken place 
in smaller groups). If commons attended on such occasions, 
they seem to have stood or knelt at the lower end of the hall (A). 
Their own private confabulations followed various methods, 
but by the middle of the fourteenth century the knights of the 
shire and the citizens and burgesses habitually met together (i). 

(0) L. Riess, English Electoral Law (1885, tr. K. L. Wood-Legh, 1940). 

(d) Cy. M. V. Clarke, Representation and Consent (1930). 

(e) Examples in Fasquet, Origin of the House of Commons, 135 ; J. G. 
Edwards, Plena Fotestas of English Parliamentary Representatives, in 
Oxford Essays presented to H. E. Salter. 

( / ) Indeed, such an expression would be impossible during the Middle 
Ages, for a parliament then was not an institution, but an event — a 
discussion. 

(g) Gf. supra, p. 154, note (r) ; J. E. A. Jolliffe, Constitutional History, 
328-330. 

(h) There is much interesting material on this in A. F. Pollard, Evolu- 
tion of Parliament (2nd edn.). 

(1) The first mention in the Rolls of Parliament of a separate session 
occurs in 1332 ; Rot. Pari., ii. 66, No. 3 (Lodge and Thornton, 132). From 
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It must be borne in mind that the knights belonged socially to 
the same class as the barons, but the representatives of boroughs, 
belonging to a lower grade, formed a distinct social group whose 
separate interests are evident from the grants of subsidies 
which, for many years after the introduction of the commons, 
were voted in dilferent proportions by (1) the earls, barons, 
and knights, (2) the clergy, and (3) the citizens and burgesses {k). 

There is reason to believe that the knights, even while still 
voting taxes separately, occasionally joined with the burgesses 
in petitions. This development was slow, for normally most of 
the petitions in early parliaments came from individuals, and 
were not presented by the elected representatives. It is also 
obscure, for a petitioner with a grievance is tempted to describe 
himself somewhat unwarrantably as “ the people of England,” 
or “ the commons of the realm.” In the early years of Edward 
III., however, the commons in parliament began to segregate 
the petitions which they were ready to support by putting them 
together on a separate roll, sometimes indented, with the 
heading communes petitions, “ common petitions,” and it 
becomes clear that they received particular attention by the 
king and his council (1). 

The complete fusion of the two elements of the lower house 
into one assembly — the result of one of those unions of happy 
accident and practical wisdom to which the English con- 


1339 the division may be regarded as permanent. In 1362 the Chapter 
House of Westminster Abbey was. the Chamber of the Commons (Rot. 
Farl., ii. 237, Ho. 8 ; Stubbs, Const. Hist., iii. 444, 446). It should bo 
noted that it was only the accidental circumstance of the withdrawal of 
the clergy from all participation in secular legislation that prevented us 
from having, as was generally the case in continental constitutions, three 
houses of nobles, clergy, and commons. — (Supra, pp. 16(1 seq.). Stubbs 
(Const. Hist., ii. 198) points out that there was even at one time a possi- 
bility that the lawyers and the merchants might have been grouped in 
separate sub-estates. On the question of the division of parliament into 
estates, sea Pollard, Evolution of Parliament, ch. iv., " The Myth of the 
Three Estates ” ; Fasquet, pp. 136-139 ; S. B. Chrimes, Constitutional 
Ideas of the Fifteenth Century, 81 ff. ; Selden’s Table T^k (ed. Pollock, 
Selden Society), 150. 

(I) In 1296, the barons and knights and the clergy gave each a twelfth, 
and the burgesses an eighth ; in 1306 the barons ^d knights and the clergy 
gave a thirtieth, the burgesses a twentieth ; in 1307 the barons and knights 
gave a twentieth, the clergy and the burgesses each a fifteenth. In the 
6th of Edward III. (1332) the rates were for the barons and knights and 
the clergy a fifteenth, for the burgesses a tenth ; but on this occasion the 
knights and burgesses deliberated, although they did not vote, in common. 
In 1344 the knights granted two-fifteenths, the burgesses two-tenths, while 
the lords promised to follow the king in person and granted nothing. 

(Z) For the controversy on this matter see H. L. Gray, Influence of tho 
Commons in Early Legislation (1932) j S. B. Chrimes, Engliah Conatitu- 
tional Ideas (1936) ; G. L. Haskins, Petitions of Representatives in the 
Parliament of Edward I., English Historical Review, liii. 1 (1938) ; T. F. T. 
Pluoknett, Parliament, in English Government at Work (ed. J. F. Willard, 
1940). 
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stitution owes so much — ^was fraught with the most important 
consequences. The knights, who represented the landed pro- 
perty of Ihc country, gave to the house of commons, .from the 
first, stability^ weight, and permanence, and obtained for it a 
respect which the citizens and burgesses alone could not have 
commanded, in a country so permeated with feudal ideas as 
England then was. Without the knights of the shire the 
burgesses would have been mere deputies to consent to taxation 
and advise on matters of trade ; united with them on equal 
terms, they were enabled at once to claim a voice in the govern- 
ment of the nation, and to defend the liberties of the people 
against both king and nobles. The commingling of the knights 
and burgesses in a single house was rendered possible by the 
existence in the English constitution of a peculiarity which 
most prominently and honourably distinguished it from nearly 
every kindred constitution in Europe — ^the absence of an 
exclusive noble caste. In most of the continental states the A nobility, 
nobles formed a distinct class, distinguished by privileges 
inherent in their blood, from ordinary freemen, and Irans- England 
mitting their privileges, and in some countries their titles also, 
to all their descendants in perpetuity. The words “ nobleman ” 
and “ gentleman ” were strictly synonymous ; the estate of . 
the nobles (wherever the system of estates obtained) represented 
in the national assembly not only the high nobility, but the 
class who in England formed the “landed gentry,” while the 
commons, the “ tiers ^tat,” consisted almost exclusively of the 
citizens and burgesses. In England, on the contrary, the 
privileges of nobility have always, except perhaps in the days 
of the ancient eorls, been confined to one only of the family at ■ , 
a time, the actual possessor of the peerage. The sons of peers 
are commoners, and on a perfect equality, as regards legal and 
political privileges, with the humblest citizen. Even the eldest 
son, the heir to the peerage, though he may bear a title by 
courtesy, is still, so long as his father lives, a commoner like 
his younger brothers. No restraint seems ever to have lain 
upon the free inter- marriage of all ranks (m). Their lands w'cre 


(m) “ It was regarded as no disparagement for the daughter of a duke, 
nay, of a royal duke, to espouse a distinguished coimnoner. Thus Sir John 
Howard married the daughter of Thomas Mowbray, Duke of Norfolk, Sir 
Hichard Pole married the Countess of Salisbury, daughter of George, Duke 
of Clarence. Good blood was indeed held in high respect ; but between 
good blood and the privileges of peerages, there was, most fortunately for 
our country, no necessary connection. There was therefore here no line 
like that which in some other countries divided the patrician from the 
plebeian. Our democracy was, from an early period, the most aristocratic, 
and our aristocracy the most democratic in the world.” — ^Macaulay, Hist. 
Hng., i. 30, 31. The present doctrine of ennobled blood is a foreign impor- 
tation made under Henry VIII. which, having no roots in English history. 
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governed by the same rules as those of all other freemen (n). 
The highest offices of the state were always legally open to all 
freemen. All ranks, moreover, have at all times borne a sliare 
of the public burthens without claiming any of those unjust 
exeifiptions from taxation which the continental noblesse 
habitually enjoyed. 

Few things are more important in our early constitution, or 
have exercised a more potent and beneficial infiuence upon the 
political and social conditions of the people, than _tffis civil 
efiuality of all ranks below the peerage. Had it been otherwise, 
the house of commons could scarcely have become what it is 
at the present day. “ The knight of the shire was thp con- 
necting link between the baron and the shopkeeper. On the 
same benches on which sat the goldsmiths, drapers, and grocers, 
who had been retmned to parliament by the commercial towns, 
sat also members who, in any other country, would have been 
called noblemen, hereditary lords of manors, entitled to hold 
courts and to bear coat armour, and able to trace back an 
honourable descent through many generations. Some, of them 
were younger sons and brothers of lords. Others could boast 
of even royal blood. At length the eldest son of an Earl of 
Bedford, called in courtesy by the second title of his father, 
offered himself as candidate for a seat in the House of Com- 
mons (o), and his example was followed by others ” {jp). In 


has wrought much confusion. Thus bishops (who in the 14th century 
were regarded as peers ; infra, p. 183) are now held to be “ lords of parlia- 
ment ” only and not “ peers ” ; not being ennobled in blood, they are 
“ not of trial by nobility,” and would be tried for a capital offence by a 
jury of commoners. Lords’ Standing Ord., No. 79, 1692 ; Trials of Bishop 
Fisher and Archb. Cranmer, 1 Howell, St. Tr., pp. 399, 771. “ It seems,” 
writes Pike (Const. Hist, of House of Lords, p. 221), “ to have been settled 
law that bishops do not enjoy the right of being tried by peers of the realm, 
either in parliament, or in the Court of the Lord High Steward,” and cites 
especially Staunford, Les Flees del Coron., p. 163 ; 3 Inst. 30, in support 
of this statement. For pungent criticisms of peerage law by a historian, 
see J. H. Round, Peerage emd Pedigree, and the bibliography in his Family 
Origins. As regards the barons or peers for life, whose status as lords of 
parliament was especially determined by the Appellate Jurisdiction Act, 
1887, sec. 2, it would appear certain that they, not being ennobled in blood, 
would be only triable before a common jury. 

(n) The appearance of the idea of “ eimobled blood ” was accompanied 
by (unsuccessful) attempts to create a special property law for peers : 
T. F. T. Plucknett. Some proposed legislation of Henry VIII., Trans- 
actions of the Royal Historical Society (1936), 122 ff. ; Holdsworth, 
History of English Law, iv. 572 ff. For the political implications of the 
later peerage notions and of the hereditary offices, cf. T. F. T. Plucknett, 
Rise of the English State Trial, Politics (1937), ii, 667, and the references 
of G. Barroclough in Law Quarterly Review, Ivi. 82 n. 

(o) In 1650 and in 1575 a member of the commons after his election 
became heir apparent of the Earl of Bedford ; the House resolved in both 
oases that his seat was not thereby vacated. E. and A. G. Porritt, Un- 
reformed House of Commons, i. 123. 

(p) Macaulay, Hist. Eng., i. 32. 
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this way the House of Commons has at length come to represent 
not any single order in the state, but, with the exception of 
the actual members of the House of Lords, the whole nation ; 
and, as a natural consequence, has drawn to itself “ the pre- 
dominant authority in the state ” (g). 

But the growth of the powers of the commons has been very 
gradual. At first the burgesses deferred to their aristocratic 
associates, the knights of the shire, and these naturally followed 
the lead of the barons (r). 

Under Edward II., jealousy of the suceessive favourites, 
Gaveston and the Despensers, threw the baronage into chronic 
opposition to the king ; and on two occasions, in 1312 and again 
in 1321, drove them into open revolt. The ultimate deposition 
of the king was also mainly the work of the barons acting in 
concert with the queen. 

So early in this reign as 1309, the commons manifested a 
knowledge of their power and rights by granting a subsidy 
“ upon this condition that the king should take advice and 
grant redress upon certain Articles, in which their grievances 
were set forth.” These Articles of Stamford, eleven in number, 
present a concise summary of the grievances — arising in many 


(g) May, Const. Hist., ii. 83. The difference between the House of 
Commons as representing “ the whole community of England ” and the 
House of Lords as representing only themselves, is strongly insisted upon 
by the writer of the “ Modus Tenendi Parliamentum.” The date of this 
treatise is uncertain, but it “is found in manuscripts of the 14 th century, 
and although, on reference to contemporary writs and documents, it is 
found to be frequently misleading, it may be accepted as a theoretical view 
for which the writer was anxious to find a warrant in immemorial anti- 
quity.” — Stubbs, Select Chart., 500-5^6. The Modus, re-edited, is the 
principal theme of M. V. Clarke, Rei>resentation and Consent. 

(r) " Their co-operation has been commonly regarded as the outcome 
of a deliberate determination of the knights to throw in their lot with 
the burgesses rather than with the lords ; but this view presupposes too 
great an influence of the burgesses in parliament. There is hardly a 
definite trace of parliamentary action on their part before 1340, while 
there are many occasions on which the knights were consulted without any 
reference to burgesses at all. It would appear that the knights had already 
established the habit of independent deliberation, and that the fusion of 
the county and civic representatives was rather due to the burgesses 
attaching themselves to the knights. Ho doubt there must have been a 
reciprocal willingness on the side of the knights, and it is a peculiar and ) 
remarkable feature of the English constitution that the knights, in spire j 
of their social and political bonds with the barons — such as common! 
militory tenure-in-chief and common ideas of chivalry — should have found! 
it easier to work with burgesses than with barons ; indeed it would not,' 
have been possible but for the shrinking of the baronage into the peerage, f 
The fusion of knights and burgesses was, however, a slow process, the 
steps of which might bo traced in some detail in the * Rolls of Parlia-| 
ment ’ ; possibly the Good Parliament of 1376 exemplifies the first-fruits' 
of amalgamation. In any case, separate consultation of knights and, 
bmgesses grew rarer, while their joint deliberation in the ‘ domus com- 
munis ’ grew more regular and well defined.” — ^Pollard, Evolution of 
Parliament (2nd od.), 124-125. 
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cases from distinct violations of the existing law — ^by which 
the nation had been more or less oppressed under all the 
sueccssors of Henry of Anjou, which the Lords Ordaiiiers 
endeavoured to redress in 1311, but which continued for at 
least another century to form the burden of the complaints of 
the commons in parliament (s). They are to the following 
effect : “ Les bones gentz du roialme qi sont cy venuz au 
Parlement,” after a general prayer for the observance of the 
Great Charter, and that the oppressions of “ those who call 
themselves the king’s servants ” may be restrained, specifically 
complain ; 1. That the king’s purveyors seize great quantities 
of corn, malt, meat, and other provisions, without any payment, 
not even by tallies. 2. That new customs are exacted on wine, 
eloth, and other imports, whereby the price to the people is 
enhanced. 3. That the current coin is accepted by traders at 
only half its nonjinal value, notwithstanding the king’s pro- 
clamation to the contrary. 4, 6. That the steward and marshal 
illegally enlarge their jurisdiction beyond measure, to the 
oppression and impoverishment of the people. 6. That the 
commons find no one to receive petitions in parliament, as in 
the time of the king’s father. 7. That the collectors of the 
king’s dues (“ pernours de prises ”) at fairs and in cities take 
prises of commodities in excess of the king’s needs, and barter 
away the surplus for their own advantage. 8. That men arc 
delayed in their actions at law by writs of protection. 9. That 
felons escape punishment by too easily procuring charters of 
pardon, so that those who have indicted them are afraid to 
stay in their own districts, and many forebore, on this account, 
from prosecuting. 10. That the constables of the king’s castles 
take cognisance of common pleas. 11. That the king’s escheators 
oust men of lands held in capite by them and their ancestors 
from time immemorial, under pretence of an inquest of office, 
without summoning them before the king’s court. Edward 
accepted all the articles unreservedly, except the second, which 
had reference to the new customs of 2s. on the tun of wine, 2s. 
on the piece of foreign cloth, and 3d. on the pound avoirdupois 
of other merchandise, originally conceded to Edward I. by the 
foreign merchants in 1303. As to this the king, at the request 
of the people, granted that the “ little custom ” should be taken 
off until it should appear whether any advantage would accrue 
to him and his people thereby, and afterwards he would take 
counsel thereon. The “ancient prises and customs anciently 
due and approved ” were not to be affected. In 1310 the 
“ little custom ” was again imposed, on the ground that no 


(«) 3Bot. Pari., i. 443-445. 
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reduction in prices had followed the remission (i). In the 
following year the Ordainers declared it illegal. 

The appointment in 1810 . of the twenty-one “ Lords Or- 
dainers ” who were to draw up a scheme of reform, like the 
y- previous appointment of similar committees in the reign of 
Henry III., and of the subsequent commissions of reform under 
Richard II., was an extraordinary and revolutionary remedy 
to meet exceptional circumstances. At the time when kings 
governed as well as reigned, their personal character was of 
the utmost importance. The practical effect to the nation 
was much the same whether the king was wieked or only weak. 
When, from either cause, mis-govemment reached a certain 
pitch of intensity, an attempt appears to have been made to 
reconcile the continuance of the king upon his throne with 
the enjoyment of good government, by temporarily putting - 
into commission, as it were, the powers of the kingship. In 
Edward II.’s case, it was doubtless the personal jealousy of the 
barons against Gaveston and the king’s other favourites, quite 
as much as a desire for the public weal, which actuated the 
Ordainers. Yet most of their comprehensive “ Ordinances ” («), 
by which remedies were provided for the old and undoubted 
grievances of the nation, were highly beneficial ; and others, 
which trenched on the prerogative of the crown, were in many 
cases but anticipations of that direct parliamentary control 
over the appointment of the king’s ministers, and the action 
of the executive, which was subsequently attained for a time, 
and which is now exercised by parliament indirectly. Among 
the Articles of this nature may be noted : (ix.) That the king 
should not leave the kingdom, or levy war, without the consent 
of the baronage in parliament ; and in the case of his absence 
with such consent, a guardian of the realm should be chosen 
by the common assent of the baronage in parliament ; (xiv.) 
That the chancellor, two chief justices, treasurer, and other 
great officers of the crown, should be chosen by the counsel 
and assent of the barons in parliament ; and (xxik.) That to 
prevent delay in the administration of justice, parliaments 
should be holden once in every year, or twice if need be, and in 
convenient places. 

The right of the commons to concur in legislation of national 


(t) Pari. Writs, II. ii. App. 30. 

(u) Printed in Rot. Pari., i. 281-6 and Statutes of the Realm, i. 157 fi; 
extracts in E. C. Lodge and G. A. Thornton, English Constitutional Docu- 
ments, 1307-1485 (Cambridge, 1635), 12-17. ^ere are detailed studies 
by James Conway Davies, Baronial Opposition to Edward II. (1618), and 
T. F. Tout, The Place of Edward II. (1614 ; 1936, ed. H. Johnstone), both 
emphasising the development of central administration dui'ing the reign. 
Brief introductions to this important aspect are in Tout, Collected Papers, 
iii. 161, 223. On tho Oi-dainors and the Council, see infra, p. 240. 
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importance was affirmed in 1322, by the Statute of York which 
repealed the Ordinances when the baronial opposition had been 
defeated in the battle of Boroughbridge. Tt was declared 
(1) that the Ordinances be repealed ; (2) that statutes duly 
made by the king remained in force ; (3) that no ordinance 
destroying the essential nature of the crown can be made by 
subjects, whatever power or commission they may claim to 
have ; and (4) that “ the matters which are to be established 
for the estate of our lord the king and his heirs, and for the 
estate of the realm and of the people, shall be treated, accorded, 
and established in parliaments by our lord the king, and by the 
assent of prelates, earls, and barons, and the commonalty of 
the realm, according as it hath been heretofore accus- 
tomed ” (x). 

The situation was too complicated for so simple a solution. 
In 1327 Edward II. was deposed with solemnities Which were 
a still more desperate attempt to state in words the funda- 
mental assumptions of orderly government (y). 

Under Edward III. the barons, instead of opposing the king, 
rallied round the throne, and the commons, ceasing to be mere 
• auxiliaries of the lords, became the chief asserters of constitu- 
tional rights against the arbitrary power of the crown. They 
did not, however, so much curb the royal power as consolidate 
their own. No reign, perhaps, is so replete with illegalities as 
that of Edward III. ; but they were admitted to be exceptions, 
and disowned as precedents, while the legal rule was firmly 
established. 

The regularity with which parliament was assembled by 
Edward III. confirmed the power of the commons, by affording 
them an opportunity for its frequent exercise. To defray the 
enormous expenses of his wars, the king was perpetually 
compelled to solicit the aid of his people, and dming the fifty 
years of his reign, forty-eight sessions of parliament are 
recorded. 

It was, moreover, twice declared by statute (as it had been 


(x) 15 Edw. n.. Statutes of the Bealm, i. 189; Lodge and Thornton, 
128-9. The following references contain an important debate on the 
significance of the statute : G. Lapsley, English Historical Review, xxviii. 
118 (1913) ; T. F. Tout, Edward II., 136 (1914) ; J. C. Davies, Baronial 
Opposition, 613 (1918) ; H. G. Richardson, Bulletin of the Institute of 
Historical Research, vi. 76 (1928) ; G. L. Haskins, The Statute of York 
(1935) ; M. V. Clarke, Representation and Consent, 138, 172, 196 (1936) ; 
B. Wilkmson, Studies in Constitutional History, 236 (1937) ; J. E. A. 
Jolliffe, Constitutional History, 37&-1 (1937); G. L. TTiMkina, English 
Historical Review, lii. 74 (1937) ; G. Lapsley, ibid., Ivi. 22, 411 (1941) ; 
J. R. Strayer, American Historical Review, xlvii. 1 (1641) ; W. A. Morris, 
Medievalia et Humonistica, i. 69 at 83-4 (1643). 

{y) Infra, pp. 646 ft. 
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previously directed by the Lords Ordainers in 1311), that 
parliament should be held annually — ^by which appears to have 
been meant, not that there should be annual sessions of the 
same parliament, but a newly elected parliament every year (z).‘ 
Thus, in 1380, it was enacted : “ A parliament shall be holden 
every year once, and more often if need be ” ; and again in 
1362 : “ For redress of divers mischiefs and grievances which 
daily happen a parliament shall be holden every year, as another 
time was ordained by statute ” (a). 

During the long reign of Edward III., the commons asserted 
three great claims : 

I. That all taxation without the consent of parliament is 

illegal. ,, 

II. The necessity for the concurrence of both Houses in 
legislation. 

III. The right of the commons to inquire into and amend the 
abuses of the administration. 

Growing out of these, two derivative claims were also made 
by the commons for the first time : (a) The right to examine 
public accounts and appropriate the supplies, which was 
involved in Nos. I and III ; and (b) The right to impeach the, 
king’s ministers for misconduct, which was a corollary to 
No. III. 

I. In spite of the Confirmatio Cartarum, both Edward I. 
and his son occasionally, and Edward III. constantly, con- 
tinued to levy arbitrary imposts of every kind. The commons, 
however, by their continual remonstrances, their conditional 
grants and their liberal subsidies, whenever the king applied 
to them for aid, succeeded at length in establishing a control 
over direct taxation. 

In 1332 (6 Edward III.) a rebellion having broken out in 
Ireland, the king assigned certain commissioners to tallage the 
cities, towns and royal demesnes throughout England ; but 
revoked these commissions, at the request of the prelates, earls, 
barons and knights of the shire, who granted instead a tenth 
from the cities, boroughs and royal demesnes, and a fifteenth 
from “ the commonalty,” the king promising that in time to 
come he would not set such tallage, except as it had been done 
in the time of his ancestors, and as he might reasonably do (6). 

(z) See Stubbs, Const. Hist., iii. 3‘J3. The provisions of Oxford of 1268 
proposed three parliaments a year. A single short session was normal. 
The deliberate prolongation of a parliament by holding several sessions 
first becomes common imder Bdward IV. v' 

(а) 4 Edw. III. c. 14 ; 36 Edw. III., st. I, c. 10. In the year 1328, no 
less than four parliaments were held, and three in 1340. Stubbs, Const. 
Hist., ii. 645. 

(б) Rot. Far!., ii. 66 no. 3. The grant thus charged the country generally, 
instead* of merely the special classes afiected by a tallage. 


(i) Taxation 
without con- 
sent illegal 


S.C.H. 


12 
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The Ualtolt 


In 1389 (13 Edward III.), the prelates, earls and barons 
made a grant of one-tenth of their com, fleece and lambs, but 
only with a stipulation that the “ maltolt,” or illegal custom 
on wool, should be abolished, and their present grant not 
drawn into precedent (c). The commons professed themselves 
most willing to grjint a subsidy, but unable to do so without 
first consulting their constituents, for which purpose they 
desired that another parliament might be summoned, and that 
the sheriffs be directed that no knight of the shire be returned 
to the next parliament who is himself a sheriff or other 
official (d). They complained of the increased imposition on 
wool and lead, and boldly asserted that “ inasmuch as it is 
enljanced without assent of the commons, or of the lords, as we 
imderstand,” “ any one of the commons may refuse it (le puisse 
arester) without being troubled on that account (saunz estre 
chalangce) ” (c). The new parliament duly met in 1340, the 
terms of the bargain were embodied in an indenture, and a 
statute declared that no charge or aid should be raised without 
the common assent of the prelates, lords and commons given in 
parliament (/). 

Two years later, in 1342, the king being much pressed for 
money, assembled, withTthe concurrence of the lords, a council 
of merchants, and procured from them, without the assent of 
the commons, a grant of forty shillings “ in addition to the 
lawful maltolt ” on every sack of wool that should be exported. 
It seems to have been contended that this duty did not fall 
upon the people, but upon the foreign purchaser ; but the 
commons in the following year in their remonstrance showed 
that they possessed some rudimentary knowledge of the prin- 
ciples of political economy, alleging that the tax actually fell 
on the seller, the foreign merchants refusing to give the accus- 
tomed price on accoimt of the additional duty (g). In 1346 
(20 Edward III.) parliament again prayed the king that this 
forty shillings on the sack of wool might be taken off, but it 
was answered that the prelates and other magnates [grantz], 
seeing the necessity of the king, had assented, with the accord 
of the merchants, that he should have the said subsidy of wool 
for the prosecution of the war ; and that as it had been pledged 
to his creditors, it must continue ; whereupon the commons 


(c) Rot. Pari., il. 104 no. 6. On the “ maltolt ” ef. p. 167, supra. 

(d) Ibid., ii. 104 no. 8. 

(e) Ibid., ii. 106 no. 13. 

(/) Ibid., ii. 107 no. 7 ; Lodge and Thornton, 133-4; 14 Edw. III. 
at. 2, c. 1. 

(g) Ibid., ii. 140 no. 6 ; for a list of such assemblies of merchants, see 
Interim Report of Committee on Houso of Commons Personnel, 109 (1932, 
Cmd. 4130). 
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gave way (h). In 1363., however, upon the petition of the 
commons it was finally declared that no grants of subsidies 
upon wool were to be made by merchants without the consent 
of parliament (i). 

In 1848 (22 Edward III.), the commons made a conditional 
granfTlmd required the conditions — ^the most important being 
that the king should henceforth levy no “ imposition, tallage, 
or charge by way of loan or in any other manner, without the 
grant and assent of the commons in parliament ” — ^to be 
entered on the roll “ as a matter of record, whereby they may 
have remedy if anything should be attempted to the contrary 
in time to come ” {k). In these conditional grants originated 
the doctrine and practice that “supply should depend upon 
redress of grievances.” 

But while conceding the technical illegality of the proceeding, 
Edward seems always to have claimed a kind of moral right 
to impose charges upon his subjects in cases of great necessity, 
and for the defence of the kingdom. This was asserted even in 
his last parliament, in 1377 (1 ) ; and long previously, in 1839, 
with reference to the heavy impositions laid on the people on 
the occasion of the war with Scotland, the king had urged the 
same plea in a letter to the Archbishop of Canterbury : “ That 
whereas the people were burdened with divers charges, tallages, 
and impositions, which he could not mention but with much 
grief, yet being enforced by inevitable necessity, could not as 
yet ease the people of them, he required the archbishop to 
exhort the people patiently and humbly to bear the burden 
for a while, and to excuse him towards the people, hoping he 
should ere long recompense his said people and give them com- 
fort in due time ” (m). 

The first unequivocal instance of appropriation of supplies 
occurred in 1853, when a subsidy on wool was granted, to be 
applied solely for the purposes of the war (n). 

In 1340 a parliamentary committee was appointed to 
examine into the accounts of the collectors of the last subsidy ; 
and in the following year the king granted, at the request of 
the commons, that commissioners should be assigned for a 
similar pm^jose (o). Enquiry into the accounts of the collectors*.. 


(h) Hot. Pari., ii. 161 no. 18. 

(i) Bot. Pari., ii. 271 no. 26. 

(fc) Ibid,, ii. 200-201. This was an improvement on the indenture of 
1340 which was not enrolled. 

(2) Ibid., ii. 366 no. ix. 

(m) See Broom, Const. Law, (ed. Denman), 269. 

(n) Bot. Pari., ii. 2S2 no. 3S. The enrolroent (extracts in Lodge and 
Thornton, 142-3) describes this gathering as a great council ; elected 
commons were present. 

(o) Bot. Pari., ii. 114 no. 22, 128 no. 12, 130 no. 38 (and in Lodge and 

ia — 2 
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was the first step towards examining into the application of the 
money by the king’s ministers ; but that some investigation 
of fiscal matters was absolutely necessary at this time, if only 
for the purpose of obtaining statistics, is evidenced by the 
ludicrous miscalculation made by the parliament in 1371 (45 
Edward III.), as to the number of parishes in England. A 
subsidy was granted of £50,000, to be collected by an assess- 
ment of 22s. 3d. upon every parish, the number of parishes 
being assumed to be nearly 45,000. After the parliament had 
been dismissed, it was discovered that the number of parishes 
was not much more than 8,600, and that the sum raised would 
not exceed £10,000. To repair the error the king summoned a 
Great Council, at Winchester, consisting of one selected member 
ouf^ the two who had sat in the last parliament for each 
county, city, and borough. He excused himself for not sum- 
moning a full parliament on the ground of relieving his people 
from the additional expense (p) ; and the facts of the case 
having been laid before the assembly they increased the 
parochial assessment, of their own authority, to 116s. (q). No 
complaint appears to have been made of this irregularity, by 
which the main intention of parliament was carried into effect. 
In the following year (1872) there occurred a more serious 
disregard of constitutional formalities, tending to destroy the 
unity of the House of Commons by reviving the former separa- 
tion of the borough from the county members. After the 
petitions of the commons had been answered, the knights were 
dismissed ; but the burgesses were convened before the Prince 
of Wales and the prelates and barons “ in a chamber near the 
White Chamber,” and induced, as a return for the continual 
safe convoy of merchant shipping, to renew for a year a subsidy 
formerly granted upon imports (r). 

raises a different problem : “ the nation 

ouirenoe of granted the tax, the king enacted the law ” (s). The Statute 
of York in 1822 solemnly afilrmed this principle with the 

Thornton, 138-9). Earlier attempts of this sort occhr in 1237 and 1344 ; 
Stubbs, Const. Hist., ii. 596-7. 

(p) Knights of the shire and townsmen were entitled to their expenses, 
which became burdensome to their constituents ; see infra, p. 646. Those 
contemporary officials who called the Winchester gathering a “ parlia- 
ment ” seem to have been mistaken ; T. F. Tout, Chapters in Adminis- 
trative History, iii. 268, n. 4. 

(g) Rot. Pari., ii. 304 no. 10. 

(r) Ibid., p. 310 no. 16 (I,odge and Thornton, 145) ; and see Hallam, 
Middle Ages, iii. 47. 

(a) Stubbs, Const. Hist., ii. 267. On thp development of legislation, 
ej. C. H. Mcllwain, High Court of Parliament (1910) ; T. F. T. Plucknett, 
Statutes and their Interpretation (1922); P. H. Winfield, Sources of 
English Legal History ( 1925) ; W. S. Holdsworth, Sources of English Law 
(1926) ; C. K. Allen, Law in the Making (1927, 3rd edn. 1939) ; H. L. 
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important requirement of the parliamentary assent of the 
prelates, lords and commonalty of the realm {t). 

From the year 1818 down to the accession of Edward III. 
the form of enacting words in statutes invariably runs : “by 
the assent of the prelates, earls, barons, and the commonalty of 
the realm.” Under Edward III. this form alternates with 
another, in which the share of the commons is expressed as that 
of petitioners, — “ at the request of the commons and by the 
assent of the prelates, earls, and barons.” This was owing to 
the fact that at this time statutes were almost always founded 
upon the petitions of the commons, which expounded grievances 
and prayed for specific remedies (m). In 1340 a committee, 
consisting of the Archbishop of Canterbury and a certain 
number of bishops and barons (with whom were associated 
several of the justices), and twelve knights and six burgesses 
(chosen by the commons), was appointed to convert such 
petitions and answers as were fit to be perpetual into statutes (*). 
Matters of a temporary nature were usually regulated by 
ordinances, which differed little from statutes, except in their 
less solemn and less permanent character, and in the fact that 
they were sometimes made, not in parliament, but in a great 
. council. The great councils, however, sometimes contained all 
the elements of a parliament, the only difference being that the 
summonses were not in parliamentary form ; but in ordinary 

Oray, Influence of the Commons on eeu-ly Legislation (1932); H. G. 
Bichardson and G. Sayles, The Early Statutes (1934, reprinted from Law 
Quarterly Keview, 1. 201, 640) ; G. Sayles, Cases in King’s Bench, iii. 
Intro, xi-xlii.. (Selden Society, 1939) ; T. F. T. Plucknett, Concise History 
of the Common Law ( 1940) ; S. E. Thome, intro, to A Discourse upon the 
Statutes (1942); Plucknett, Law Quarterly Review, lx. 242. 

{t) Supra, p. 176. The importance to be attached to the assent of the 
commons should not be exaggerated. Of. Pasquet, p. 174, who referring 
to parliament under Edward I. writes : “ Legislation was a royal preroga- 
tive, in which subjects took no part, except to give counsel, when, the king 
demanded it of them. ... So little importance was attached to the 
presence and the opinion of the commons that in 1290 the statute Quia 
Emptorea, although it affected the knights, was promulgated a week before 
the delegates of the counties arrived at the parliament,” For many 
examples under Edward I. of statutes dated after the dismissal of the 
commons, see Stubbs, Const. Hist., ii. 247, n. 2. 

(u) Sometimes the commons merely prayed for a declaration of the 
existing law, in which case their assent to the declaration in answer was 
usually assiuned without being positively given. This was the case with 
the great Statute of Treasons, 1352 (25 Edw. III., st. 5, c. 2 ; Lodge and 
Thornton, 21-22). The petition upon which this Act is founded simply 
prayed that “ whereas the king’s justices in different counties adjudge 
persons indicted before them to be traitors for sundry matters liot Imown 
by the commons to be treason, it would please the king by his council, and 
by the great and wise men of the land, to declare what are treasons in this 
present parliament.” The king’s answer to this petition, entitled, ‘‘ A 
Declaration which Offences shall be adjudged Treason,” constitutes the 
existing statute. 

(z) Rot. Pari., ii. 113 no. 7. 
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cases the lords and the king’s council were the only members. 
In 1363, when it was proposed to enact the first sumptuary 
laws, the lords and commons were asked, “ inasmuch as the 
matter agreed upon in parliament was novel and unheard of 
before,” whether they would prefer an ordinance or a statute. 
They decided to proceed “ by way of ordinance and not by 
statute, in order that, if anjrthing should need amendment, it 
might be amended at the next parliament ” (y). The important 
“ Ordinances of the Staple,” which, among other things, 
prohibited English merehants from exporting wool under pain 
of death, were promulgated in a great council held in 1353, at 
which one knight from each shire, and certain citizens and 
burgesses attended. The introduction of a new capital offence 
was clearly a matter of such grave consequence that the 
commons present at the great council prayed “ that the said 
articles might be recited at the next parliament and entered 
upon the parliament roll, for this cause that ordinances and 
agreements made in council are not of record, as if they had 
been made in a general parliament.” In the next parliament 
the ordinances were expressly confirmed “to be holden for a 
statute to endure always,” and it was enacted at the same time, 
that no alteration or addition should be made in future without 
the assent of parliament (z), 

Edward III.’s announcement in 1341 that the statute 15 
Edward III., st. 1 was abrogated because his royal assent was 
feigned, and because his ministers regarded it as prejudicial 
to the prerogative, is based upon grounds which, however 
plausible (a), failed to become a permanent part of English 
constitutional thought. 

III. On two occasions during the reign of Edward III., the 
commons interfered with great boldness in matters of govern- 
mental administration. 

i_, (1) In the parliament which met in April 1341 (15 Edward 
III.), they made, in conjunction with the lords, a praiseworthy 
but premature attempt to establish the res^nsibility of the 
king’s ministers to parliament. Edward’s quarrel with the 
archbishop, John Stratford, whom he accused of mismanage- 
ment, and the ex-minister’s vigorous defence, had raised the 


(y) Bot. Farl., ii. 280 no. 39. 

(z) Rot. Pari., ii. 253, 257 no. 16 (Lodge and Thornton, 143). The latest 
investigators of the distinction between statute and ordinance conclude 

; that “ it would almost seem as though there were in the background a 
draftsman of methodical mind who failed to win assent to hie categories 
and terminology ” : H. G. Richardson and G. Sayles, The Early Statutes, 
37 (and in Law Quarterly Review, 1. 660). 

(a) See the discussion, op, cit., 27 ff. ; P. Birdsall, in Essays in honour 
of C. H. HcRwain, 41. A regular parliamentary repeal took place in 1343 : 
Rot. Pari., ii. 139 no. 23. Cf. infra, p, 184. 
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question of the right of peers to be tried by their peers in parlia- 
ment, and a committee of the lords reported in the affirmative. 
When the question of supply came up, each of the three estates 
made a series of conditional demands, three of which are of 
special interest. (1) The lords required a statute enacting, in 
conformity with the recent report of their committee : That 
when the king was prosecutor (“ ou le roi se fait partie ”), no 
peer of the land, whether minister or not, and whether on'- 
account of his office or for any other cause, should be brought 
to trial, lose his lands, tenements, goods or chattels, be arrested, 
imprisoned, outlawed or forfeited, or be bound to answer or be 
judged, except in full parliament and before the peers ; saving 
unto«the king the laws rightfully used by due process, and 
saving also suits between party and party (6). It was a 
peculiar situation; an ex-minister sought the protection of 
parliament on losing the confidence of his sovereign, and parlia- 
ment was eager to protect him (c). The lords and commons 
together petitioned : (2) That commissioners should be 

appointed to enquire into the accoiints of such as had received 
the aids and other public moneys (d) ; and (3) That the 
ministers and judges should be appointed in parliament, and 
sworn to observe Magna Carta and the other statutes (e). 

The most important of these demands, and at the same time 
the most obnoxious to the king, were the parliamentary appoint- 
ment of the ministers and judges, and the auditing of accbuhts, 
which, combined,' would 'at" once have involved ministerial 
responsibility. Finding, however, that a subsidy could only 
be obtained on condition that the petitions were granted, the 
king reluctantly allowed them to be embodied in a statute; 
but with a slight modification by which he was still to appoint, 
“ with the advice of his council,” the ministers and judges, 
who, however, should be bound to surrender their offices at 


(6) Rot. Pari., ii. 127 no. 7 (Lodge and Thornton, 137-8). Anciently 
the bishops would appear to have been regarded as peers ; cf. supra, 
p. 172, n. (m). On the meaning of “peers ” in 1340, see T. P. Tout, 
Chapters in Administrative History, iii. 136-9. 

(c) The whole crisis is of great constitutional interest ; see Gr. Lapsley 
in English Historical Review (1915), xxx. 6, 193 ; Dorothy Hughes, Early 
Years of Edward III. (1915); and for a different view, B. Wilkinson, 
Chancery under Edward III. (1929), 111 ff. ; for the administrative aide 
see T. F. Tout, Chapters in Administrative History, iii. 121 and for 
some legal aspects see T. E. T. Flucknett, in Transactions of the Royal 
Historical Society (1942), 65 if. A signiScant feature of the conflict was 
the appeal to public opinion by the archbishop in his sermons and by the 
king in a manifesto (printed in Rymer, ii. 1147), which got the name of 
the “ libellus famoaus ” ; cf. T. F. Tout, Parliament and Public Opinion, 
in Collected Papers, ii. 174. 

(d) Rot. Pari.', ii. 128 no. 12, 130 no. 38 (Lodge and Thornton, 138, 139). 

(e) Rot. Pari., ii. 128 nos. 10, 16 (Lodge and Thornton, 56), 131 no. 41 ; 
and see Stubbs, Constitutional History, ii. 409. 
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the next parliament, and be there responsible to all having 
cause of complaint against them (/). The passing of this 
statute gave rise to the first protest on the rolls of parliament, 
the chancellor, treasurer, and judges recording their dissent (g). 
On the dissolution of parliament Edward had recourse to the 
violent measure of declaring this statute null and void, in a 
proclamation addressed to all the -sheriffs {h). 

(2) In 1376 (SO Edward III.) the commons initiated pro- 
ceedings which later legal theory regards as the origin of 
impeachment (i). During the declining ^e of the king and the 
lingering illness of the Black Prince, Holm of Gaunt, Duke of 
Lancaster, had acquired the chief direction of affairs. His 
administration was exceedingly unpopular, and was subjected 
to a prolonged and determined attack in the “ Good Parlia- 
ment,” as that which met in the 50th of Edward III. was long 
called among the people (ft). Fifty years before, a combination 
of the barons against the Lancastrian party would doubtless 
have been the form which the opposition would have assumed. 
Now, the Prince of Wales and the Earl of March (the husband 
of Philippa, daughter and heiress of Lionel, Duke of Clarence) 
found that the best means of effecting their object was by 
combining with the Lower House in a political attack upon the 
government. The commons voted a subsidy, but under the 
intrepid leadership of their spokesman. Sir Peter de la Mare (who, 
significantly, was steward of the Earl of March), they insisted 
that the council should be strengthened by the addition of ten 
or twelve lords, prelates, and others. “ to be constantly at hand 
so that no business of weight should be despatched without the 
assent and advice of all.” After complaining, in general terms, 
that the king and kingdom had been greatly impoverished “ for 
the private advantage of some near the king, and of others by 
their collusion,” the commons proceeded to impe^h, at the 
bar of the House of Lords, two peersj-Latiiher and^evill, who 
held office under the king, and four commoners, 'tyons, "Ellys 


(/ ) 16 Edw. III., stat. 1. 

(r^) Rot. Farl., ii. 131 no. 42. 

(ii) Supra, p. 182, n. (a). 

(i) See T. F. T. Plucknett, Origin of Impeachment, in Transactions of 
the Royal Historical Society (1942) ; for a cUfferent view, see M. V. Clarke, 
Fourteenth Century Studies (reprinted from Oxford Essays presented to 
H. E. Salter, 1933), criticised by B. Wilkinson, Studies in Constitutional 
History (1937); see also Anson, Law and Custom of the Constitution, 
vol. i., pp. 362 aeq. ; Maitland, Const. Hist., pp. 317, 318. 

{k) A great deal of now and vivid detail on the ^scussions among the 
commons in this parliament is now to be found in the Anonimalle Chronicle 
of St. Mary’s, York (ed. V. H. Galbraith, 1927) ; c/. A. F. Pollard in 
English Historical Review, liii. 577 (1938). On this parliament see the 
articles mentioned in the last footnote, and also T. F. Tout, Collected 
Papers, ii. 173 (1934) and A. Steel, Richard II., 23 fif. (1941). 
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Peachey, and^ Bury, farmers of the customs and of certain 
monopolies. The grounds of impeachment were various, but 
the three principal allegations against the accused were : 

(1) That they had procured and advised the removal of the 
Staple from Calais, where it had been fixed by parliament ; ' 

(2) that they had lent money to the king at exorbitant usury ; ■ 
and (3) that they had purchased, at a low price, old debts due 
from the crown, and afterwards paid themselves in full out of 
the treasury. The House of Lords tried and convicted all the 
accused, with the exception of Bury, who did not appear to 
take his trial. Lord Latimer was expelled from the council and . 
placed under arrest ; Lord Nevill was deprived of all his offices ; - 
while Lyons, Ellys, and Peachey were imprisoned and placed 
at the king’s mercy ( 1 ). But the commons were not strong 
enough to stand alone. By the death of the Prince of Wales 
(June 8 , 1376), they lost their chief supporter. On the dis- 
solution of the “ Good Parliament,” the Duke of Lancaster ' 
resumed the chief place in the administration ; the new council 
of twelve was removed ; the former partisans of the duke 
returned to comt ; and Sir Peter de la Mare was arrested under 
unstated charges, and imprisoned in Nottingham Castle. In 
the following year a parliament, believed by a chronicler to 
have been packed with the duke’s supporters (m), undid the, 
work of its predecessors, and reversed the judgments given v 
against the impeached ministers. Most of the work of the 
Good Parliament was thus undone by its successor. There 
remained the new and dangerous weapon of impeachment, and 
still more important, a great impression upon public opinion 
which now became deeply interested in parliament. Nor need 
we assume that the commons were unduly subservient to their 
speakers, successively stewards of March and Lancaster ; in 
1877 the commons imder Hungerford did in fact protest 
effectively against some aspects of Gaunt’s policy (n). • 

The intervention of the commons was not confined to ques- The oommons 
tions of internal administration. Under Edward III. we find 
them constantly consulted and giving advice on questions of war and 
war and peace. In 1328, while he was still a minor, and Mor- 
tinier held the reins of power, the treaty of peace with Scotland, 


(l) Bot. Par]., ii. 323-329 ; extracts in Lodge and Thornton,- 146-149. 
For the financial operations involved, see T. F. Tout, Chapters in Adminis- 
trative History, iii. 289. 

(m) Chron. Angliae, p. 112. The charge is now known to be baseless: 
Lord Wedgwood, in Fnglish Historical Beview, xlv. 623 ; H. G. Bichard- 
son, in Bulletin of the John Bylands Library, xxii. ; A, Steel, Bichard II., 
32-33. It is noteworthy, however, that such a suspicion was current. In 
any case, the new Speaker, Sir Thomas Hungerford, was Gaunt’s steward, 

(n) A. Steel, Bichard II., 29-33. 



GROWTH OF PARLIAMENT 


by which that kingdom was liberated from all feudal sub- 
ordination to England, was concluded with the consent of 
parliament, the commons being expressly mentioned. In 1831, 
the king consulted only the lords in parliament on the question 
of peace or war with France, and was advised in favour of 
peace (o) ; but in 1333 the knights of the shire were asked to 
advise on Scottish relations, because half of t}ie magnates and 
nearly all the prelates had not put in an appearance (p). 

In 1843 parliament was asked to advise the king as to making 
peace with France. The lord chamberlain. Sir Bartholomew de 
Burghersh, announced on the part of the king that “ as the 
war was begun by the common advice of the prelates, great 
men, and commons, the king could not treat of, or make, peace 
without the like assent.” The lords and commons, after 
separate deliberation, gave their opinion that the king ought 
to make peace if he could obtain a truce that would be honour- 
able and advantageous to himself and his friends, but if not, 
the commons declared that they would aid and maintain his 
quarrel with all their power (g). 

In’-1344 parliament, on being consulted, again urged that the 
war should be prosecuted energetically ; but in 1348, when 
asked for advice (the expenses of the war having in the mean- 
time proved exceedingly burdensome), the commons returned 
a very discreet and guarded answer. “ Most dread lord,” they 
said, “ as to your war and the array thereof, we are so ignorant 
and simple that we cannot give you advice. We therefore pray 
your gracious lordship to excuse us, and that it please you, with 
the advice of the great men and of the sages of your council, to 
ordain what shall in this matter seem best to you for the honour 
and profit of yourself and your kingdom ; and whatever shall 
be thus ordained by the consent and agreement of you and of 
the great men aforesaid, we readily assent to, and will hold it 
firm and established ” (r). 

In 1354, the king informed the parliament, through the lord 
chamberlain, that there was great hope of bringing about a 
peace with France, but that as he would not conclude anything 
without the assent of the lords and commons, he wished to know 
whether they would agree to peace if it might be had by treaty. 
To this the commons at first replied “ that whatever should be 
agreeable to the king and the lords in making of this treaty, 
would be so to them ” ; but on being asked again, “ whether 
they consented to a treaty of perpetual peace if it might be 
had ? ” they all with one voice cried out, “ Aye ! Aye 1 ” (s). 

(o) Bot. Pari., ii. 60 no. 2. 

(p) Bot. Pari., ii. 69 no. 6. (g) Kot. Pari., ii. 136 n,o. 8. 

(r) Ibid., ii. 166 no. 6 ; Lodge and Thornton, 140-1. 

(a) Ibid., ii. 262 no, 58. 
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, When at length peaee was coneluded in 1860 by the Treaty 
of Brdtigni, parliament was summoned, and the treaty sub- • 
mitted to its inspection and formally approved. 

Jn 1868, when David Bruce oifered peace with Scotland on 
-condition of being relieved from all homage for his crown to 
the king of England, the lords in parliament, who alone were 
consulted upon this occasion, answered that “ they could not 
assent to any such peace, upon any account, without a dis- 
herison of the king, his heirs, and crown, which they themselves 
were sworn to preserve ” {t). 

These examples show the practice during the reign of Edward 
III., and from that time questions of war and peace have been 
admitted, both by the sovereigns who have requested, and by 
the parliaments which have freely offered, counsel and advice, 
to be proper subjects of parliamentary cognisance. The 
commons were by no means always included in these consulta- 
tions, but as wars became steadily more costly, so the financial 
co-operation of the commons became more necessary— not as 
a requirement of constitutional law, but as a dictate of political 
prudence («). 

In many other affairs of state, beside those already enumer- 
ated, the commons, under Edward III., took an active part. 
The statute of Provisors (25 Edw. HE.) — ^which checked the 
poAver assumed by the pope of nominating foreign clerks to fill 
the ecclesiastical benefices and dignities of England — ^was 
passed in consequence of “ the grievous complaints of all the 
commons of the realm ” (a:). In this reign also we meet with 
the first efforts to repress electoral abuses. In addition to' 
several petitions that none but knights or reputable esquires 
might be allowed to serve as county members, it was enacted 
in 1872 (46 Edw. III.) that no lawyer practising in the king’s 
court, nor sheriff during his shrievalty, should be returned or 
accepted as knight of the shire. The reason alleged was that 
many lawyers had procured seats in parliament for the purpose 
of putting forward, in the name of the commons, petitions 
w'hich only concerned their private clients ; and that sheriffs, 
being common ministers for the people, ought to reside in their 
official districts to administer right to all [y). 
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(t) Rot. Pari., ii. 296 no. 7. 

(u) Pot instances of parliament being consulted as to peace ot war in 
the fifteenth century, see p. 216, infra ; under Henry Vll., James I., and 
Queen Anne, see Pari. Hist., i. 462 ; i. 1293 ; vi. 609. 

(a;) The equally important statute of Premunire (27 Edw. III.) was ' 
made at a great counoil, on the petition of the commons there present. I 
(y) Hot. Pari., ii. 310 no. 13 (where it is called “ an ordinance ”), Lodge 
and Thornton, 144-6 ; see Stubbs, Const. Hist., ii. 446 and infra, p. 408. 
Though long obsolete, this statute was not formally repealed till 1871. 
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The reign of Richard II. is one of the most interesting periods 
in the constitutional history of mediaival England. The recent 
discovery of new sources, and the re-examination of old ones, 
moreover, has shown that the situation was more complex than 
the older historians had suspected. The history of the reign 
is therefore more difficult to recount shortly, but even richer in 
constitutional significance (z). 

Under Richard II. not only did the commons confirm by 
frequent exercise the three main rights established under 
Edward III., that (l).no money could be levied or (2) laws 
enacted without their assent, and that (3) the administration 
of government was subject to their inspection and control ; 
but they also secured on an equally firm basis the twqjierivativc 
rights which liad been asserted for the first time in the late 
king’s reign — ^namely, (1) the right to examine the public 
accounts and appropriate the supplies, anef' (2) the right to 
impeach the king’s ministers for misconduct. 

In taking a rapid survey of the principal constitutional events 
of the twenty -two years of Richard’s reign, it will be convenient 
to divide it into tluee periods :• I. From 1377 to the coup d’etat 
of 1389, when the king suddenly declared himself of age and 
took the reins of government into his own hands. II. From 
1889 to the second coup d’Stai of 1897, when the king seized the 
Duke of Gloucester and the Earls of Warwick and Arundel 
(three of the five “ lords appellant ”). III. From 1897, when 
the king began to exercise despotic power, until his deposition 
in 1399. IV. The Peasants’ Revolt of 1381. raising somewhat 
different questions, will be mentioned by way of conclusion. 

I. 1377 — 1389. During this period of minority parliament 
assumed an aggressive character, and for some years “ the 
whole executive government was transferred to the two 
Houses ” (a). 

As soon as the coronation of the boy-king was over, the 
prelates and barons held a great council, and chose, “ in aid of 
the chancellor and treasurer,’! twelve councillors to act as a 
quasi-regency (6). About three months afterwards a parlia- 
ment was summoned (October, 1377), and the House of Com- 
mons, to which had been returned a large proportion of the 
knights who sat in the “ Good Parliament ” which impeached 


(z) New sources are the Dieulaores Chronicle (ed. M. V. Clarke and 
V. H. Galbraith, Bulletin of the John Hylands Library, xiv., 1930), and 
the Nirkstall Chronicle (ed. M. V. Clarke and H. Benholin-Young, ibid,. 
XV., 1931). The introductions, with other essays, are reprinted in M. V. 
Clarke, Fourteenth Century Studies. A new survey of the reign is made by 
A. Steel, Richard II. (1941) ; cf. V. H. Galbraith, in History, xxvi. 223. 

(a) Hallam , Middle Ages, iii. 59. 

(b) Rymer, vii. 161-2 (Lodge and Thornton, 61-2), 
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the Lancastrian ministry, elected as their speaker their old 
leader Sir Peter de la Mare, now released from prison. The 
commons at once proceeded to assert their right to a voice in 
the government ; and at their request, the lords, in the king’s 
name,’'appointed a permanent council of nine, without whose 
imanimous consent no business of importance was to be trans- 
acted. • They also petitioned that, during the king’s minority, 
the chancellor, treasurer, judges, and other high officers, should 
be made in parliament ; and procured the appointment of two 
London merchants, William Walworth and John Philypot (the 
latter of whom is celebrated as the first Englishman who has 
left behind him the reputation of a financier), as sworn parlia- 
mentary treasurers to receive and disburse the liberal subsidy 
granted for the French war (c). When the next parliament 
(at Gloucester, 1378) asked for Walworth’s full accounts, the 
government produced them, but only as an act of grace and 
without creating a precedent (d). 

The heavy expenses attending the prosecution of this war — 
a legacy which Richard had inherited from his grandfather — 
and the usual want of economy incident to a minority, neces- 
sitated frequent and urgent appeals to parliament, and the 
' commons were always careful to tack conditions to their grants. 
In the second year of Richard’s reign, the kingdom was in 
imminent danger of invasion. The council, not wishing to call 
a parliament so soon after the dissolution of the last, had con- 
voked a great council of peers and other great men in January, 
1379, who, finding the absolute necessity of preparation for 
defence, and that the king wanted money for that purpose, 
declared that they could not provide a remedy without charging 
the commons of the realm, which could not be done without 
parliament ; but as the necessity was very urgent, all the lords 
there present voluntarily lent divers large sums of their own 
money, as did also “ the good men of London and many other 
towns, and several persons in the kingdom to whom the king 
applied with the assent of the said great council.” The lords 
then strongly advised that a parliament should be presently 
summoned, as well for the repayment of their loan as for further 
supply (c). This advice was acted upon, and it is significant of 
the real progress made that, as soon as parliament met the 
king voluntarily, without reservation and without waiting for 
a petition, informed the commons that the treasurers were 
ready to exhibit the accounts before them ; and a committee 
was appointed to enquire generally into the state of the 
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(c) Bot. Par]., iii. 6-7 ; extracts in Lodge and Thornton, 62-64, 151-4. 

(d) Rot. Pari., iii. 35 no. 20, 36 no. 21. 

(e) Rot. Pari., iii. 55 no. 5. For the frequent great councils of this 
period, see Tout, Chapters in Administrative History, iii. 336. 
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re^'enue(/). A similar committee, but with more extended 
powers, was appointed in the following year (g) ; and the right 
of the commons to inv^tigate the aeeounts and appropriate the 
supplies was clearly established (h). 

In the parliament which met after the insurrection of the 
villeins in 1381, the language of the commons was characterised 
by a remarkable boldness. Aftfer expressing their conviction 
t^t, “ imless the government of the realm were speedily 
amended, the realm itself would be utterly lost and ruined for 
ever,” they made many bitter complaints against the adminis- 
tration, whereupon a commission of reform was appointed “ to 
sur\’ey and examine in private council both the state and 
government of the king’s person and of his household, and to 
suggest proper remedies 

John of Gaunt, Duke of Lancaster, had quickly recovered 
from the attacks of the Good Parliament of 1376 and until 
1386 was the dominant influence in English politics, domestic, 
foreign, commercial and ecclesiastical (fc). Prom 1386 to 1389, 
however, he took his considerable private army to Spain in an 
endeavour to secure the crowns of Castile and Leon. His 
absence provided the opportunity for the anti-Lancastrian 
factions. As a result the commons were induced to impeach 
the chancellor, Michael de la Pole, Earl of Suffolk. This 
prosecution confirmed to the commons, their newly^acquired 
right of impeaching the ministers of the crown. In the parlia- 
ment which met on October 1, 1386, both Houses jointly 
requested the removal of the chancellor. The king, who, after 
the opening of parliament, had withdrawn to Eltham, with 
characteristic impetuosity and arrogance replied “ that he 
would not for them, or at their instance, remove the meanest 
scullion from his kitchen.” The lords and commons returned 


(/) Rot. Farl., iii. 56 no. 7 (Lodge and Thornton, 154); 57 no. 13 
(ibid., 155). It will be remembered that this was a concession by the 
council rather than the king, who was still a minor. 

(g) Rot. Farl., iii. 71 no. 3 (1380). 

{h) Henry IV. in 1406 made an attempt to silence the demand of the 
commons for the audit of accounts, telling them “ kings do not render 
accounts.” But he had to give way. Under the Yorkists and Tudors the 
right fell into disuse. It was revived in 1624 and 1641, and again firmly 
established as an undisputed principle under Charles II. in 1666. — Hallam, 
Const. Hist., ii. 366. 

(i) Rot. Farl., iii. 100, 101 no. 18 ; Lodge and Thornton, 66-66. For 
details, see Tout, Chapters in Administrative History, iii. 381. For the 
next fifty years, the lords took great enjoyment from their interference 
with the king’s domestics. There was the additional incentive that the 
household was now a considerable factor in politics. For this complicated 
though vital aspect in the situation see T. P. Tout, Chapters in Adminis- 
trative History, iii. 194 ff., 329 ff., and A. Steel, Richard II., 111. 

(h) The complicated story will be found in A. Steel, Ri(^rd II., 94 ff. 
and M. V. Clarke, Fourteenth Century Studies, 36-52. 
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a joint answer, refusing to proceed with any business until the 
king should come back to his parliament and remove the 
obnoxious minister from office (1). At length Richard was rash 
enough to threaten to call in the advice of the king of France ; 
a threat w'hich produced the memorable address in answer, in 
which the parliament referred to the deposition of Edward II., 
and plainly intimated to the king that his continued contumacy 
would produce a similar result (m). After this Richard yielded ; 
the chancellor was removed, and his enemy Arundel, bishop of 
Ely, appointed in his stead. In a bill of impeachment, divided 
into seven heads, Suffolk was charged with divers crimes and 
misdemeanours, and/ especially with having obtained from the 
king grants beyond his deserts and contrary to his oath of office, 
and with having enriched himself by defrauding the crown. 
He made a very able defence and was acquitted on some of the 
charges ; but being found guilty on the rest was condemned to 
forfeit all his grants, and to be committed to prison until he 
should pay a fine or ransom (ra). 

Acting on the precedents of the reigns of John, Henry III., 
and Edward II., and of the third and fifth years of the king’s 
own reign, the commons now petitioned for the appointment of 
a commission of reform. The king at first resolutely refused to 
give Efirassent, and threatened to dissolve parliament, but at 
length he was forced to yield, and a commission, consisting of 
fourteen persons of the highest eminence, was appointed by 
statute, with almost unlimited powers, for the space of one 
year only (o). 

(Z) Knighton, ii. 215-216 ; extracts in Lodge and Thornton, 23-26, 
For the name “ Wonderful,” traditionally given to this parliament, see 
A. Steel, Bichard II., 119, n. 3. 

(m) Their words were : “ We have an ancient statute, and it was not 
many years ago experimented (it grieves us that we must mention it) that if 
the king through any evil design or foolish obstinacy, or contempt, or out 
of a perverse or froward wilfulness, or by any other irregular courses, shall 
alienate himself from hie people, and refuse to govern by the laws, statutes, 
and laudable ordinances of the realm, with the salutary counsel of the lords 
and great men of the realm, but will throw himself headlong into wild 
designs, and wantonly exercise his own singular arbitrary will, — from that; 
time it shall be lawful for his people, by their full and free assent and con-, 
sent, to depose the king himself from his royal throne, and in his stead to 
raise up some other of the royal race upon the same.” — Knighton, ii. 219. 
There was, of coarse, no such “ statute ” authorising the deposition of 
kings. The reference was to the measures taken for the deposition of 
King Edward II. On Bichard’s alleged appeal to France, see A. Steel, 
Bichard II., 122. 

(n) Bot. Foi-l., iii. 216-220. There is reason to believe that Suffolk was 
as much “ sinned against as sinning.” As a parvenu he was regarded with 
enmity and jealousy by the old nobility, headed by the king’s uncle, the 
Duke of Gloucester ; ef. Steel, op. dt., 123 and K. B. Lewis, English 
Historical Beview, xlii. 402-7. 

(o) Bot. Pari., iii. 221 no. 18 (Lodge and Thornton, 67) ; the com- 
mission is in Calendar of Patent Bolls (1385-1389), 244 ; cf, T. F. Tout, 
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who riiiW was in his twentieth year, had no intention 
of submitting to this drastic attempt to continue the conditions 
of his minority. Before the dissolution c)f parliament he had 
made a verbal protestation that nothing done therein should 
be in prejudice of his prerogatives (p) ; and a few months 
afterwards, - having in the meantime released Suffolk and 
restored him to favour, he summoned the judges to Nottingham, 
and propounded to them the famous set of ten questions. The 
judges gave their answers in writing under seal : (1) That the 
late statute, ordinance, and commission were derogatory to the 
king’s prerogatives, particularly as they were made without his 
will ;• (2) that all who procured the said statute, ordinance, and 
commission to be passed, or (3) persuaded or (4) compelled the 
king to consent to it, or (5) impeded the king in the exercise of 
his prerogative, were de.serving of the punishment of death ; 
(C) that the king, and not the lords and commons, had the 
power to determine the order in which business should be pro- 
ceeded lyion in parliament ; (7) that the ting could dissolve 
parliament at pleasure and that any proceedings thereafter 
were treasonable \ (8^ that his ministers could not be impeached 
without his consent ; (9) that he who had moved that the statute 
deposing Edward II. should be sent for, and he who had carried 
it in arc punishable as traitors ; and (10) that the judgment 
against the Earl of Suffolk was altogether erroneous, and might 
be revoked (q). All the judges, except one, subsequently 
protested that these answers had been extorted by threats. 
Whatever may have been the motive which dictated them, 
they were undoubtedly both servile and sanguinary, uncon- 
stitutional for the most part, even as the constitution was then 
understood, and utterly inconsistent with the continued 
existence and future development of parliamentary liberty. 

The preceding sentence, written in 1875, represents a view 
of this incident which has been widely held down to recent 
times (r). Considerable revision is necessary if a truthful 
account is to be made from the standpoint of 1387. Mr. Steel 
has observed that there is no evidence that Richard coerced 
the judges, nor did the judges suggest it imtil a year later when 
they were on trial — ^and then in very real peril of their lives. 
He further suggests that it is dangerous to speak of a “ con- 
stitution ” at this date (s). That also is true, save in the 

Chapters, iii. 416 ; A. Steel, Richard II., 125. Its term was from November 
20, i386-November 19, 1387. 

\p) Rot. Pari., iii. 224 no. 36 ; Lodge and Thornton, 25. 

(g) Rot. Pari., iii. 233 ; partly in Lodge and Thornton, 26-26. 

(r) T. F. Tout, Chapters in Administrative Ristory (1928), iii. 423-4, 
for example. 

{«) A. Steel, Richard n., 130. Cf. B. Wilkinson, Studies in Constitu- 
tional History, 254, 269. 
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untechnical sense of a complex of institutions, procedures and 
conventional conduct in public affairs. From that point' of 
view, the judges’ opinions seem to be a defensible statement of 
fourteenth century practice. Points 1, 2, 3, 4 and 5 reaffirm 
the principle of the statute of York of 1322 ; points 6 and 7 
state the undoubted fact that parliament was effeetively the 
king’s parliament, concerned with the king’s affairs ; points 
8 and 10 rest on the principle that ministers are the king’s 
ministers, responsible primarily to him. They also show the 
unsettled problems involved in the process of impeachment (<). 
Most ominous is the use of the word “ treason ” {u). In short, 
the answers are a case for the crown, arguable if not con- 
clusively convincing, when tested by contemporary practice ; 
like any purely legal statement on constitutional matters, they 
emphasise old-established rules, and miss those changes in 
thought and political development which so often carry the 
working constitution in advance of the strictly legal con- 
stitution. 

The king had hoped to use this opinion to rid himself of the 
obnoxious commission, but the baronial leaders forestalled him. 
Although the commission had expired, its members continued 
notwithstanding to exercise their extraordinary powers. Then 
five lords (the Duke of Gloucester and the Earls of Warwick and 
Arundel, joined later by the Earls of Derby and Nottingham) 
solemnly accused (or “ appealed ”) several of the king’s 
ministers and supporters of treason (ic). The reasons for using 
the appeal are evident — ^it was the only criminal procedure 
which the crown could not initiate, nor prevent, nor nullify 
after the event by a pardon. The Icing transferred the appeals 
to be tried in parliament. The judges and the council reported 
that the appeals were defective both in common law and in 
civil law (y). The lords rejected this politic advice and made 
the dangerous declaration that momentous matters of this sort 
concerning peers were determinable in parliament alone, and 


(<) Point 8 negatives the claim of the commons to impeach without the 
concurrence of the king ; Could the king impeach without the concurrence 
of the commons ? Charles 1. thought he could. Both propositions are 
obscure. 

(m) For one view, see M. V. Clarke, Fourteenth Century Studies, 123 ff. 
The subject is too difficult to treat here. 

(x) For details, see A. Steel, Bichard H., 136 ff. Appeals of treason 
were not unknown at common law (Maitland, Select Fleas of the Crown, 
no. llfi ; L. W. Vernon Harcourt, His Grace the Steward (1907), 349 n . ; 
Pollock and Maitland, History of English I.aw, ii. 607), but were a novelty 
in parliament. The issue might be tried by battle. 

(y) The appeals had previously been laid in the court of the constable, 
which professed to follow Roman procedure. These judges were men 
recently appointed by the appellants themselves. 

s.o.a. 


Meioiless 
Parliament : 
the loida 
appellant, 
13SS 


13 



194 


Second 

P eriod, 
389-13d7 
Apparent 
bannony 
between 
Richard 
and his 
parliament 


Division 
among the 
leading nobles 


GROWTH OF PARLIAMENT 

that neither civil nor common law governed them, but only 
the “ law of parliament ” (z). To Richard’s claim in the ten 
questions that parliament is the king’s parliament, the barons 
now reply' tliat parliament is theirs, to be used in their absolute 
discretion against the ministers of the crown — ^just as in 1341 
they had claimed to use parliament to protect ministers against 
the king. The appeals being disposed of (a), the judges who 
had given the opinions on Richard’s ten questions were im- 
peached and banished. The baronial triumph was thus com- 
plete (6), and parliament voted the huge sum of £20,000 to the 
appellants for their services. 

Deprived, by death or exile, of all his favourites, Richard 
remained for nearly a year subservient to the Duke of Glou- 
cester’s party ; until, taking advantage of the growing disunion 
in their ranks, and of a reaction in public opinion, he suddenly 
announced,(in 1889) that he was now in his twenty-second y'car, 
that he repu&ated the tutelage of the past twelve years, and 
that, like every other heir, he was now going to manage his own 
affairs. 

II. 1389 — 1397. Dvuing this period of nearly eight y'cars, 
comparative harmony subsisted between Richard and his 
parliament, and the return of John of Gaunt, who had been 
absent duidng the late revolutionary proceedings, prosecuting 
his claim to the throne of Castile, served to keep his brother of 
Gloucester in check, and exercised a mitigating influence over 
the excited passions of all parties. The leaders among the 
nobles were moreover divided by personal jealousies. The 
series of truces with France obviated the necessity for oppressive 
taxation. Parliament refrained from interfering with the king’s 
household expenses, but they continued the practice of making 
conditional grants, to be levied only in case of an expedition 
against the enemy, and on account of the non-fulfilment of this 
condition, several subsidies were remitted by proclamation. 
The king on his side behaved with unusual courtesy. In 1389, 
he ordered the chancellor, treasurer, and other members of his 
Council, to resign their offices in parliament, and submit them- 
selves to its judgment in case any charge should be brought 
against them. After a day’s deliberation the commons declared, 
in full parliament, that nothing amiss had been found in the 
conduct of the ministers, who were consequently restored to 

(z) Rot. Farl., iii. 236, 244 no. 7 (Lodge and Thornton, 166, 158). 
Farliamont thus claimed to be a special court for state trials, and to be 
subject to no law but its own (cf. T. F. T. Flucknett, in Fotitica, ii. 568). 

(а) Tresillian (ex-Cliief Justice) and Brembre (ex-Hayor of London) 
were executed. De la Foie and Do Vere fled abroad and died in exile. 

(б) Among the appellant's’ reforms are the first extant orders of chan- 
cery : Tout, Chapters in Administrative History, iii. 443-449 ; text in 
B. 'Wilkinson, Chancery under Edward III., 217 ff. 
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their former positions ; the king protesting that his complai- 
sance on this occasion was not to be drawn into a precedent (c). 

As soon, however, as Richard, having secured an alliance with Haxty’s Com 
Hhe royal family of France, and perceiving the disunion which 
^/existed among his principal nobility, fancied himself secure 
upon his throne, he ventured once more to indulge his natural 
''Arbitrary and tyrannical disposition. The first incident was 
...provoked by a “ bill,” i.e. a petition or remonstrance, in the 
commons’ house during the parliament of 1897. The grievances 
for which it prayed remedy were : (1) That the statute requiring 
sheriffs and escheators to be persons of sufficient lands and rent, 
and that they should not retain office for more than a year, was 
not' kept. (2) In the Scottish march, great oppressions and out- 
rages were inflicted by the Scots, contrary to the truces between 
the two kingdoms. (8) That retainers (“vadletz appellez 
yomen ”) of the lords, although they were not household ser- 


vants, wore liveries contrary to the statute passed with the 
object of preventing maintenance and duress, by colour of such 
liveries. (4) That the excessive charge of the king’s household 
should be diminished ; to wit, of the multitude of bishops, who 
have lordships, and with their retinue are supported by the 
king ; and also of many ladies and their attendants who dwell 
in the palace of the king and at his cost (d). Richard sent for 
the lords, who were considering the bill, declared it to be an 
invasion of his prerogative, and ordered the Duke of Lancaster 
to demand from the commons the name of the person who had 
introduced it. This request the commons, with many humble 
apologies, complied with by delating the name of Sir Thomas 
Haxey, an ecclesiastic ; and being intimidated by the king, 
and unsupported in this instance by the nobility, they remained 
passive while the lords and the king determined the point of 
law by declaring that it was treason for any person to move 
the commons of parliament or anyone else to remedy anything 
appertaining to the king’s person, rule, or royalty. Two days 
afte/ (Feb. 7), under this law; Haxey was condemned, on his 
own confession, to suffer the punishment of a traitor (e). This- 
violent proceeding was undoubtedly (to quote the words used 


(c) Bot. Far!., iii. 268 no. 6. For the independent attitude of the council 
towards the king, and their sense of their responsibility to parliament at 
this moment, see Tout, Chapters in Adminisirative History, iii. 469i S. 

(d) Rot Farl., iii. 339 no. 13. In the recital of Haxey ’s bill contained 
in the pardon ultimately granted to him (Rot. Farl., iii. 407-8), he is also 
made to complain of the imposition by the pope of a tax of 4d. in the 
pound on the clergy of the province of Canterbury. 

(e) Rot. Farl., iii. 339 nos. 14-17, 341 no. 23, 407, 408. His life was j\ 
spared at the intercession of the bishops as a matter of grace (treason was 
not within the benefit of clergy) ; and a full pardon was granted him on 
the 27th of May. 

IS— » 
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in Henry IV. ’s first parliament, when the judgment was 
reversed in both Houses), “ encontre droit et la course quel 
avoit este use devant en Parlement en anientisement des 
custumes de lez communes "(f). 

There has been so much misunderstanding of this case in the 
past, that the following points must be made clear (g). (1) 

Haxey was not an elected member of the commons, nor did he 
attend under the premunientes clause ; he was in fact keeper 
of the rolls in the court of common pleas. (2) Richard’s rage is 
explicable by the fact that this impertinent personal attack 
came from a senior civil servant of fifteen years’ standing who 
had received much valuable preferment through the royal 
bounty (resources which he augmented by a profitable business 
in money-lending). (3) Even so, the judgment against him was 
merely in terrorem, and within a fortnight he began to regain 
his many pluralities. (4) Haxey’s “ treason ” was not newly 
created by the lords for the purposes of this case, but was a 
corollary to the judges’ opinion of 1387, which Richard always 
treated as sound law. (5) Somewhat later it would have been 
regarded as a breach of privilege for the king to take notice of 
matters pending in the commons and to draw the attention of 
the lords to them, but no such privilege existed in 1397 ; it 
would be hazardous to conclude from the extremely vague 
language used in reversing the case, that the commons were 
now setting up such a privilege. (6) Since Haxey was not a 
member of either house, no other question of privilege could 
arise. 

III. 1397 — 1399. The prosecution of Haxey was quickly 
followed up by the execution of the king’s project of revenge, 
the first step towards which was the arrest of the Duke of 
Gloucester and the Earls of Warwick and Arundel (three out 
of the five “ lords appellant ”) who were possibly involved in 
an obscure conspiracy. The conduct of the new parliament of 
September, 1397, was so servile as to prompt the statement of 
the anonymous monk of Evesham in his Life of Richard II. (h), 
that it was surroimded by the king’s troops, and thus coerced 
into compliance with his wishes. Notwithstanding the general 
and special pardons formerly granted, appeals of treason were 
brought by the king’s friends against the accused lords ; the 


(/ ) Rot. Pari., iii. 434 no. 104 ; Lodge and Thornton, 169 ; infra, p. 217. 

(g) See J . E. Neale, Commons’ Privilege of Free Speech (in Tudor Studies 
presented to A. F. Pollard, 1924) ; T. F. Tout, Chapters in Administrative 
History, iv. 17-19.; A. Steel, Richard H., 224-227. 

(h) Vita Bicardi (ed Hearne), 133. Otterboumo (p. 191) says that the 
knights returned were elected “ non per communitotem, ut mos exigit, 
sed per regiam voluntatem.” Of this there is no evidence ; H. G. Richard- 
son, in Bulletin of the John Rylands Library, zxii, 36-42. 



UNOEB lUCHABD n 


197 


Duke of Gloucester, who had been sent to Calais and there 
murdered, was attainted after his death, the Earl of Arundel 
was beheaded, his brother, the Archbishop of Canterbury, 
impeached and banished, and the Lords Wamick and Cobham 
sent beyond sea. In its second session, during which this 
parliament re-assembled at Shrewsbury on January 28, 1398, 
and sat only to the end of the month, the proceedings of the 
Merciless Parliament (1888) and the commission of reform of 
1386 were annulled. The answers of the judges to the questions 
put by the king at Nottingham, which had been punished by 
death and exile, were declared to be just and legal. An attempt 
was also made to bind future parliaments by enacting that every 
judgment, statute, or ordinance, made in the present parliament, 
should in all time to come have the full force of statutes, and 
that any man who should attempt to repeal or overturn them 
should be adjudged, and have execution as, a traitor to the 
king and the realm (i). Thg commons then set the dangerous Grant to 
precedent of granting the king a tax (upon wool and hides) 
for,^lhe 'tefm of his life (k). The concluding act of the session foriifo 
proved the most disastrous of all to constitutional liberty. It 
had been the custom to dismiss the members as soon as ever 
public business would permit, and to appoint a committee to 
hear and determine such petitions as had not been answered Appoiafanent 
during the sitting of parliament. Accordingly, a committee of ^^iMfonen 
twelve peers and six commoners was appointed to sit after the 
dissolution and to deal with this business “ by authority of 
parliament ” (1), It is evident that no further power was 
intended by parliament to be delegated to these eighteen 
commissioners than such as had been conferred upon previous 
occasions. But the words of their appointment were of some- 
what indefinite scope, and there is reason to believe that Richard 
had the rolls of parliament falsified in order to enlarge the com- 
mittee’s terms of reference ; indeed, this accusation was 
specifically made at his deposition (m). 

The obscure quarrel between the Dukes of Hereford and 
Norfolk (the two remaining “ lords appellant ”) gave Richard 
an excuse for banishing them both — ^just as they were about to 
enter the lists to try their appeal by battle. The king lyas now'' 
triumphant over all his enemies. The grant of a revenue for life 

(i) Bot. Pari., iii. 350-362. 

(fc) Ibid., 368 no. 76 (Lodge and Thornton, 168-9). 

{1) Rot. Pari., iii. 368 no. 74 (Lodge and Thornton, 168), See J. G. 

Edwards, The Parliamentary Committee of 1398, English Historical 
Review, xl. 321 ; T. F. Tout, Chapters in Administrative History, iv. 31, 

36-41 ; A. Steel, Richard II., 246-251. 

(m) There is interesting matter for contrast as well as comparison in 
the lords of the articles to whom Scottish parliaments delegated their 
powers. See generally, R. S. Rait, Parliaments of Scotland (1924). 
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relieved him from the immediate necessity of summoning a 
parliament ; and a former declaration of the two Houses, that 
the king’s prerogative was as free and imimpaired as that of any 
of his predecessors (n), was now construed as giving him the 
vpower to dispense with such statutes as controlled it. The 
career of tyranny and extortion upon which Richard had 
entered alienated all classes of the nation, and speedily led to 
liis deposition. The time had now come of which the parlia- 
ment had warned the king in 1386, when it became “ lawful 
with the common assent and consent of the people of the 
kingdom to depose the king from his royal throne, and in his 
stead to raise up some other of the royal race upon the same.” 
In the solemn exercise of the greatest of its powers, parliament 
was careful to observe every formality and precaution which 
the constitutional lawyers of that day could suggest. But 
although Richard was induced to resign the crown, and Henry 
of Lancaster laid claim to it, the deposition, the vacancy of the 
throne, and the subsequent election of Henry, are each recorded 
in the most distinct terms in the official entry on the rolls of 
parliament (o). 

IV. The formidable insurrection of the villeins in 1381 had 
forcibly called the attention of the knights and bingesses, who 
had hitherto been intent upon the maintenance of their oivn 
political liberties, to the growing feeling of discontent among 
the agricultural labourers. Forming probably a majority of 
the whole nation, they were not destitute of political privileges, 
but harassed by vexatious restrictions on the freedom of their 
labour, and in many cases were in a state of personal bondage. 

For a long time prior to the conquest, the condition of a large 
number of the'ceorls had been gradually becoming more and 
more depressed (p). Although they were all freemen, an 
increasing number had lost the privilege of commending them- 
selves to whatever hlaford they pleased, and were unable to 
quit the soil which they cultivated for their own and their 
lord’s benefit. Although the so-called laws of William the 
Conqueror declare that : “ Colon! et terrarum exercitorcs non 
vexentur ultra debitum et statutum, nec licet dominis removere 
colonos a terris dummodo debita servitia persolvant ” {q), the 
general status of all agricultural tenants was lowered under the 

(n) Rot. Pari., ill. 279 no. 16. 

(o) Rot. Pari., iii. 416-424. On the deposition procedure see infra, p. 547. 

(p) For general surveys of the very difficult problem of villeinage 
and the manor, see B. Lip.son, Economic History, i (7th ed., 1937) and the 
Cambridge Economic History (1041) i, 224. Rco tho matovinl collected 
in A. E. Eland, P. A. Brown and R. H. Tawiioy, English Economic History : 
Select Documents, 50-110. 

(?) Lois de Guillaume le Conqu4rnnt (ed. Matzke), c. 29 and Leis 
Willelme, 29 (in A. J. Robertson, Laws of tho English Kings, 269). 
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■ harsh rule of their new military masters. The multitude of 
smaller or larger “ manors ” with which the whole of England 
appears covered in the first century after the conquest, were 
not indeed of Norman origin, though called by a Norman name ; 
;but the strict application of the feudal system to all kinds of 
{land, which was a result of the conquest, must have tended 
{very much to throw the small landed proprietors under manorial 
Hoj^ships (»•).. ^ The ceorl, who had previously been at liberty to 
go where he willed, would now tend to the position of one 
bound to the soil ; ' and the service which was formerly certain 
in amount would now in many cases be exacted at the will of 
the lord. Some of the ceorls retained their free status, as Ubere 
tenentes or socmanni, rendering, by way of rent," fixed agri- 
cultural services, exclusive of, or in conjunction with, a money 
payment ; but the rest, under the generic terni villani, were the 
agricultural labourers upon land which they cultivated for the 
lord. Amongst the villeins there were various grades, of which 
the higher, possessing larger holdings, probably approached 
very near to the socmanni ; while the lower, such as the 
bordarii, coUarii, and cotseti, with but scanty allotments, would 
be liable in many cases to become gradually confounded with 
the servi, who, soon after the date of Domesday, disappear as 
a class distinct from the villani. 

Glanvill, writing in the reign of Henry II., speaks of the 
naiwi as being absolutely dependent upon their lords’ will, 
and so destilutc of any kind of property that they were legally 
incapable of purchasing their own redemption from villeinage(s). 
Here we may probably trace the influence of the Roman law 
as to slavery (i), in exaggerating the servile aspect of villeinage 
in the eyes of the mediaeval lawyers. This view, however 
accurately it states the strictly legal position, is inconsistent 
with what we learn from other historic sources .n That villeins 
had property, notwithstanding the general statements of 
Bracton and other legal writers to the contrary, seems to be 
clearly proved. Thus, in the chronicle of Simeon of Durham, 
we read, («. a. 1096) : “ Comites, barones, vice-comites suos 
milites et villanos spoliaverunt, et regi non modicam summam 
auri et argenti detulerunt ” (w). So in the “ Dialogus de 
Scaccario,” among possible debtors to the king are enumerated 

(r) Bracton, lib. i. o. 11 (f. 7 ; ed. Woodbine, ii. 37). 

(s) Glanvill, lib. v. c. 6 (ed. Woodbine, 86) ; see ^so Dialog, de Scac., 
(ed. Hughes, Crump and Johnson), lib. i. c. 11 ; lib. ii. c. 14 ; Select Chart., 
192, 221, 240. 

(t) Of. Vinogradoff, Villainage in England, p. 47 ; Holdsworth, Hist, of 
England, iii. 491 seg. ; and for a later period, Maitland, English Law and 
the Benaissanco (1901), 23, 83 n. 54 (but note contra H. Nobholz in Cam- 
bridge Economic History, i. 563). 

(u) ii. 227. 
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miles, tel liber alius, aut ascriptitius (x). ' In Klagna Carta 
(1215. c. 20). the “ wainage ” (the tillage) of a villein is specially 
e.Ycepted from liability to seizure for a fine due to the king. 
Henry III,, in a writ issued in 1223 for the collection of a 
“ fifteenth,” excepts from assessment the arms which a villein 
was sworn to keep for service in the local militia, as well as his 
household utensils, and such of his provisions, hay, and pro- 
vender as were not for sale {y). In 1232 a “ fortieth ” is 
declared to have been granted by the “ archbishops, bishops, 
abbots, priors, clergy holding lay fees, earls, barons, knights, 
freeholders, and villeins ” (z). Five years later a “ thirtieth ” 
is declared to be granted by the freeholders, pro se et suis 
tillanis and a distinction is drawn between the villeins, and the 
poor having less than forty pence, in bonis, who are to pay 
nothing (a). All through the fourteenth century the common 
law courts continued to maintain a theory completely at 
variance with social practicc.^^^, Bondmen were able and willing 
to pay huge sums for their liberty, and sometimes rose to high 
civic office — although all their land and chattels were technically 
their lords’ (b). 

It seems clear that the word villanus had undergone a change 
of meaning between the times when Domesday was compiled 
and when Bracton wrote under Henry III, In Domesday the 
men who, though performing base services, were still free, are 
carefully distinguished from the seroi. But both the villani and 
servi received their means of subsistence in land, which, how- 
ever it might differ in quantity, was still held by the same 
villein tenure, and for which they rendered services the same 
in kind though differing in extent. From the status of the 
servi — the lowest species of tenants-in-villcinage — the generic 
term “ villein ” seems gradually to have acquired a lower sense 
and meaning, and came at length to denote the condition of 
personal servitude (c). The word serous disappeared as the 
name of a class, but villeins, in the lower sense of the term, arc 
generally specifically described as nativi — ^villeins by birth, not 

(x) Lib. ii. c. 13. (y) Rymer, i. 177. Select Chart., 332-3. 

(z) Matt. Paris, iii. 230 ; Select Chart., 356. 

(а) Bymor, i. 232 ; Select Chart., 368. 

(б) G. G. Coulton, Medieval Village, 602 ; cf. Y.B. 1 & 2 Edw. II., 11-13 
(ox-Sheriir of London claimed as a villein) ; Y.B. 11 Rich. II., 168-174 
(arbitrators in 1387 fix the price of freedom at £1,000) ; Y.B. 13 Rich. II., 
122-8 (a mayor of London holding land said to be villeinage), and other 
oxampjoR in Holdsworth, iii, 503 £P., and Bland, Brown and Tawnoy, 
Documents, 98-102, 231. 

(c) “ It may be doubted whether the word villani had during the twelfth 
century fully acquired the meaning of servitude which was attached to it 
by the later lawyers.” — tStubbs, Const. Hist., i. 467. ” For some purposes, 
mdecu — chiefly in connection with the law as to "Wrongs — the distinction 
between free and slave was clearly drawn in the law books. But for many 
purposes the distinction was not very apparent. In Domesday-Book ‘ the 
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merely by tenure — or by the addition of the word servus after 
viUanus. The double signification of the word is evident from 
the returns in the Hundred Rolls {temp. Edw, I.), where, in 
certain cases, it is specially stated, villani surd send, or nativi (d), 
while, on the other hand, in the decisions of the Curia Regis 
of the same period, the word mUanus is used to designate the 
state of personal serfdom (e). We are expressly told by Bracton 
{temp. Hen. III.) that a freeman might hold a tenement in 
villeinage, in which case his personal liberty existed along with 
the burdens of territorial servitude (/). He distinguishes two 
kinds of villeinage, socage and pure. The villani socmanni, who 
were chiefly to be found on the king’s demesne, were bound to 
fixed services, but while they could not, so long as they per- 
formed the service due, be removed from their land against 
their will, they could at any time voluntarily leave it. They 
had no power, however, any more than the tenant in pure 
villeinage, to confer on another any right or interest in the land 
occupied ; they could only by a bargain with the lord surrender 
it to him or his steward, so that it might be let out afresh to 
the person in whose favour it had been relinquished. The 
“ pure " villein, on the contrary, according to Bracton, might 
be subjected to unlimited services and burdens, “nee scire 
debeat sero quid facere debeat in crastino, . , . talliari . . . 
potest ... ad plus vel minus.” He had not the smallest right 
in the land which he cultivated, and was in the strongest sense 
of the word a predial serf {g). 

It is important to bear in mind that manorial property 
differed in many respects from the modern landed estate. “ It 
was not a breadth of land, which the lord might cultivate or 
not as he pleased, suffer it to be inhabited, or reduce it to 
solitude and waste ; but it was a dominion or empire, within 
which the lord was superior over subjects of different ranks. 


Villein- 
sokemen 
and puie 
viUeins 


nifiensnee 
between 
anoient 
manor and 
the modem 
landed tetate 

. . I ' 1 


servus who has land and oxen may be casually called a villanus, and we 
cannot be sure that no one whom our record calls a servus heis the wergild 
of a free mem ’ ” : W. S. Holdsworth, A History of English Law, vol. ii. 
p. 42, citing Maitland, Domesday Book emd Beyond, pp. 30-33 ; c/. also 
Vinogradoff, English Society, pp. 217, 218. 

(d) Bot. Hund., ii. 324, 327, 329, 822. Cf. E. A. Kosminsky, in Economic 
History Beview (1931), iii. 16-44. 

(e) Plaoit. Abbrev. pp. 2S, 161. 

• ( / ) Bracton, 1, ii. 0 . 8 ; iv. c. 28 ; Select Chart., 416 ; see also Flacit. 
Abbrev., 29 Edw. I., p. 243 and supra, 264 note (6). . 

(ff) But “ the slave is free against everybody but his lord ” — “ and even 
against his lord had some standing ground for a civil action.” Vinogradoff, 
Villainage in England, pp. 69, 70. The whole subject of villeinage is 
exhaustively and admirably treated in this work, which brings out many 
new points, and firmly establishes them. See also Maitland, Const. Hist., 
pp. 33 seq. ; and Pollock and Maitland, Hist, of English Law, vol. i. 
pp. 412-432, where the status of the villein is fully considered. Cf. also 
Holdsworth, Hist, of Eng. Law, iii. 491-600 ; Lipson, Economic Hist, of 
England, 32-46 ; Cambridge Economic History, vol. i. 438-446. 



J2 


Tendency in 
the manor 
towards 
certainty of 
tcnuio and 
9cr7iccs 


Early cstab> 
lishment of 
a money 
economy in 
England 


Rise of the 
class of free 
labonrers 


VILLEINAGE 

his power over them not being absolute, but limited by law and 
custom. . . . The demesne, the assised {h), and the waste 
lands were his ; but the usufruct of the assised land belonged, 
on conditions, to the tenants, and the waste lands were not so 
entirely his that he could exclude the tenants from the use of 
them ” (i). 

The natural tendency of the customary law by which each 
manor was regulated was towards certainty : certainty of 
services, certainty of tenure. Accordingly we find in the 
Hundred Rolls and in the land registers of the thirteenth 
century exact specifications of the services due from the various 
denominations of tenants ; and even those villeins who are 
entered as liable to be tallaged at the will of the lord have their 
agricultural services accurately determined both in kind and 
extent. There was another circumstance which favourably 
affected the condition of the agricultural population. A money 
economy, as opposed to the mediajval barter in kind, was 
established in England at a much earlier period, and far more 
extensively than in the great inland countries of the European 
continent (k). The lords of manors found it more profitable 
and convenient to receive money payments in lieu of the 
ancient predial services, and the tenants were very willing by 
I such payments to relieve themselves from the burden of 
personal performance of the services. This^ chan ge was g radually 
carried out between the middle of the twelfth and the middle 
of the fifteenth centuries (f). In this way a numerous class of 
free .labourers arose, and the lords of manors passed into the 
condition of the landlord of modern times, who must hire, but 
cannot command, labour. The process was slow and varied ; 
sometimes the commutation was complete and permanent, 
sometimes partial, sometimes revocable. The villein might be 
released from some of his obligations in return for a money 
payment, while others — often the most burdensome — he was 
still compelled to perform. Commutation was also adopted as 
a temporary expedient which could be abandoned when it 
suited the lord’s convenience. There was no uniformity in the 
process, and in its later stages there was on some estates a 
tendency to revert- to labour services and to increase such 

{h) Assised Icuids = parts of the demesne granted out to tenants suh- 
soquentlyiio the original formation of the manor. See Vinogradofif, pp. 333- 
334. 

(i) Hale, Domesday of St. Foul’s, Introduct., xxxii-iii. 

{k) Nasse, Agricultural Community of the Middle Ages (translated by 
Ouvry, 1872), p. 67. Cf. N. Neilson in Cambridge Economic History, i. 405. 
. (1) The remarkable transmutation of villein-tenure into copyhold 

reached a decisive stage in the reign of Edward IV., when the judges 
permitted the copyholder to bring an action of trespass against his lord for 
dispossession. Cf. Lipson, Kcon. Hist., 130 seq. ; Holdsworth, ii. 379 ff., 
iii. 201-213, vii. 206-312, 
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labour services as were still due. K was long before all the 
villeins had ceased to be mere tenants-at-will and had become 
cop yh olders with inheritable estates in their lands subject to 
fij^Tservices (m). 

The dreadful pestilence of 1348, by greatly reducing the statute 
number of the hew class of hired labourers, nearly^’doublcd the 
value of their labom- — ^to the great loss of those landed pro- 
- prietors who had commuted the predial services of their tenants. 

The government, without any intention of oppressing the 
labourers but hoping to avert a serious eeonomic catastrophe, 
had recourse to the drdinance of 1349, and to a series of statutes 
of greater severity between 1351 and 1368, by which every 
able-bodied man, not living of his own nor by any trade, was 
'-compelled to hire himself to any master who should demand his 
services, at such wages as were paid three years previously, or 
for some time preceding. Simultaneously, the prices of food 
and articles of necessity were likewise fixed. These statutes, Diawntent 
while failing in the object which they had in view, as appears peaaMtry 
by the frequent complaints of the conamons that they were not 
kept, •^eatly increased the general discontent of the pea- 
santry (n). In a great many manors at this period the ancient 
services still remained due, but the villeins, lured by the prospect 
of high wages, impatient of the burdens of predial service, and 
animated by the general spirit of unrest which resulted from 
the Black Death, often left their holdings to offer themselves 
as hired labourers, and began to confederate for the purpose of 
resisting their lords. A statute of 1377, passed “ at the grievous 
complaint of the lords and commons of the realm, as well men 
of holy church, as other,” -'for the punishment of recalcitrant 
villeins, recites that “ villeins and tenants of land in villeinage 
who owe services and customs to their lords, had of late with- 
drawn their customs and services from them, by comfort and 
procurement of others their counsellors, maintainers, and 
abettors, who had taken hire and profit of the said villeins and 
land tenants ; and under colour of exemplifications out of 
Domesday Book of the manors and vills in which they dAvelt, 
and by wrong interpretation of those exemplifications, claimed 
to be quit and discharged of all manner of service either of 

(m) For the whole subject of commutation see the important study by 
M. Postan in the Transactions of the Boyal Historical Society, 4th series, 

XX. 169-193 (1937) ; cf. Lipson, chap. in. ; Page, The End of Villeinage 
in England, and the review of this book by Vinogradoff in Eng. Hist. Rev., 
vol. XV. 1900 (reprinted in his Collected Papers, Oxford (1928), i. 129 seq.). 

(n) See 25 Edw. III. stat. II. (1351), Putnam, Enforcement of the 
Statutes of Labourers, and Petit Uutaillis, Studies Supplementary to 
Stubbs’ Const. Hist., ii. 2G4 seq. Tho ordinance of 1349 and cases illus- 
trating the enforcement of tho legislation will be found in Eland, Brown 
and Tawney, Documents, 164r-178. 
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Iheir body or of their lands, and would suffer no distress or 
other course of justice to be taken against them ; and did 
menace the servants of their lords with peril to life and limb, 
and what is more, did gather together in great routs, and bind 
themselves mutually by such confederacy that each one should 
aid the other to resist their lords with the strong hand ” (o). 
The discontent of the peasants, the grievances of the lower 
, clergy, who as a class had, perhaps, suffered more severely 
from the pestilence than any other, the French war bringing 
with it heavy taxation, especially the irritating poll-tax of 
twelvepence a head exacted from rich and poor alike {p), were 
among the chief causes which gave rise to the formidable 
insurrection of 1381 {q). The actual demands of the insurgents 
as declared by Wat Tyler at Smithfield comprised, “ that there 
should be no law within the realm save the law of Winchester, 
and that from henceforth there should be no outlawry in any 
process of law . . . and that the goods of Holy Church should 
not remain in the hands of the religious, nor of parsons and 
vicars, and other churchmen, but the clergy already in posses- 
sion should have a sufficient sustenance from the endowments, 
and the rest of the goods should be divided among the people 
of the parish . . . and that there should be no more villeins in 
England, and no serfdom or villeinage, but that all men should 
be free and of one condition ” (r). 

The immediate effect of the violence of the democratic party 

(o) 1 Kic. II. o. 6. (If it could be shown that a manor was ancient 
demesne — by inspecting Domesday Book — ^the tenants had a remedy in 
the common law courts if the lord increased their services ; Pollock and 
Maitland, i. 378.) 

(p) It was ordered, however, that the richer should aid the poorer, and 
that individual contributions might range from 20s. down to 4d. Rot. 
Pari., iii. 90. But this left much scope for oppression on the part of the 
collectors of the tax. 

(g) On the variety of causes which led to the revolt of 1381 see the 
essay already quoted by Potit-Dutaillis. “ Wliether one considers its 
principal or its secondary causes,” he says, p. 274, “ it is true to say that 
the revolt of 1381 was, so to speak, a settlement of old scores of every kind. 
It was above all an eruption of long-cherished envy, hatred, and malice — 
feelings which had every excuse — towards the selfishness of the rich . . . 
it altogether lacked unity, and it was directed by demagogues of only 
tneiliocro ability. It had some of the characteristics of a political move- 
ment, of a religious movement, and especially of a social movement ; but 
none of these terms defines it sufficiently, and even if one uses oil three to 
describe it, there is still a danger of giving a false impression.” Recent 
research is embodied in A. Steel, Richard II. (1941), 68-91, and in H. 
Nabholz in Cambridge Kconomic History (1941), i. 508-524. In addition 
to the works already cited, see Reville and Potit-Dutaillis, Le Soulftvement 
des Trnvailleurs d’Anglotcrro en 1381 ; Oman, The Oreat Revolt of 1381 ; 
Trevelyan, England in the Ago of Wycliffe, and The Feasants’ Revolt and 
the Lollards ; Powell, The East Anglia Rising in 1381. 

(r) The Anonimallo Chronicle of St. Mary’s Abbey, York, ed. Galbraith 
(1927), p. 147. The Law of Winchester “ substituted the mutilation and 
blinding of felons for common hanging, and was a coveted privilege in 
early borough charters,” ibid., 196. 
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was to create a reaction of stem repression. The general 
charter of manumission extorted from Richard by the rioters, 
was annulled by royal proclamation and by statute (s), both 
Houses of Parliament unanimously refusing to accept the 
king’s offer to agree to the entire abolition of the state of 
bondage, and affirming, in the exaggerated language of panic, 
that they would never consent to such a measure even to “ save 
themselves from perishing altogether in one day ” (<). No 
immediate improvement in the condition of the peasants seems 
to have resulted from the rising. The peasants continued to extmottonoi 
struggle for higher wages and for commutation of services, villeinage 
The revolt unsettled society, and gave rise to revolutionary 
ideas among the workers, and among the lords a constant fear 
of another general rising. It was only when the panic had 
passed away that the process of the break-up of the old 'manorial 
system, which had begun in the previous century, proceeded 
once more, and was consummated by the Wars of the Roses, 
which weakened the authority of the lords over all classes of 
their tenants, and enabled the latter, in the midst of the 
political confusion, to make good their independence. In a few 
exceptional instances the state of servitude lingered on till the 
commencement of the seventeenth century, when it became 
extinct without any legislative abolition (u). 


( 5 ) Byiiiei, iv. 126 ; 6 Bio. II., st. 1, 0 . 7. 

(() Bot. Pari., iii. 100. 

(u) Gf. Holdsworth, Hist. Eng. Law, iii. 605 seg. The last case in which 
villeinwe waa pleaded was that of Ptffg v. Oaleg (1618), Noy, 27. The 
plainti^ Figg, sued the defendant in trespass for taking his horse. The 
defendant pleaded that he was seised of the manor of D., to which Bigg 
was a villein regardant, and that defendant and those seised of the said 
manor had been seised of the plaintiff and his ancestors. The plaintiff 
replied that he was free, and this issue was found in his favour. Since the 
extinction of villeinage no form of slavery in England has been recognised 
by law. But in the colonies it was legalised, and the status of a colonial 
slave when in England long continued doubtful. As early os Queen 
Anne’s reign. Lord Chief Justice Holt expressed an opinion that “ as soon 
as a negro comes into England he becomes free,” and Mr. Justice Powell 
■also declared that ” the law took no notice of a negro ” {Smith v. Brown 
and Cooper, [1707] 2 Salk, 666) ; but the first express adjudication on the 
subject was not given till 1771, when Lord Mansfield, in the celebrated 
case of the negro Sommersett, pronounced the decision of the Court of 
King’s Bench that slavery in England is illegal, and that the negro must 
be set free. (20 State Trials, 1 ; Broom, Const. Law, 66 aeq . ; see the full 
discussion by E. Eiddes in Law Quarterly Beview (1934), 1. 499.) Pour 
years later, in the case of the negro Knight, the Court of Session in Scotland 
declared the unlawfulness of negro-slavery in that country (Morrison, Diet, 
of Decisions, iii. 14546). It was not, however, till 1790 that the colliers 
and salters of Scotland, who, by force of a comparatively modern custom 
which had grown into recognition since the extinction of the ancient feudal 
villeinage, had been reduced to a state of serfdom, were declared absolutely 
free by Statute 39 Oeo. III. c. 56. Seven years later the slave trade was 
prohibited, 47 Geo. III., sess. 1, c. 36 ; and from August 1, 1834, colonial 
slavery itself was abolished : 3 & 4 Will. IV., o. 73 (1833). 
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CHAPTER VIII 

PAHLIAMENT UNDER THE LANCASTRIAN AND YORKIST KINGS 
(1399—1485) 

HENRY IV, HENRY V, HENRY VI, EDWARD IV, EDWARD V, 

RICHARD III 

Under the Lancastrian kings, parliainent was occupied 
rather in the consolidation and regulation of the results of 
former contests with the crown, than in the acquisition of 
any -new fundamental rights. The cornnions continued to 
exercise, with but slight opposition, the main rights which 
they had established during the fourteenth century — ^voting 
taxes, appropriating the supplies, which they made dependent 
upon the redress of grievances, examining public accounts, 
controlling the internal administration, sharing in legislation, 
and intervening in questions of war and peace, and in all 
important business, foreign and domestic. But the chief 
characteristic of the period was the settlement of the internal 
•constitution of parliament, and the establishment of its 
principal forms of procedure and most essential privileges. 
During the latter half of the fifteenth century, the House of 
Commons became somewhat less dependent than it had been 
under Edward III., Richard H., or Henry IV. The Wars of 
the Roses in the first place enhanced the power of the nobles 
at the expense of the commons, who proved invariably ready 
to give a parliamentary sanction to the claims of a victorious 
military leader ; and, finally, by almost annihilating the 
ancient nobility, left the lower House to face unaided the 
augmented power of the crown. But the growing importance 
of the popular assembly is proved by the attempts, which 
were now systematically made by the crown and the nobility, 
to influence the elections in boroughs as well as in counties. 
A seat in the House of Commons, even as the representative 
of a borough constituency, became an object of ambition to 
the members of what would now be termed county families, 
and the higher social status to which the burgesses had attained 
is marked by the fact to which Hallam calls attention, that in 
the reign of Edward IV., and not before, a few of them received 
the addition of “ esquire ” in the returns made by the sheriffs (o). 

(o) Midd. Ages, iii. 119. The importance attached to a seat in parliamont 
at this time, and tho attempts made to influence the electors, are shown in 
the contemporary Paston correspondence.. In v(j1. i. p, 337, we find tho 
Duchess of Norfolk soliciting the influence of John Paston, Esq., at a 
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Instances of direct taxation without parliament’s assent Taxation: 
are very rare under the Lancastrian kings. Under Richard IL 
the system of forced loans, of which we find the commons propriation 
complaining for the fii'st time in the second year of his reign (6), exan^ton 
had been very extensively made use of, but the Lancastrian ofacoounts. 
kings seldom had recourse to this means of filling their coffers. 

In 1400, Henry IV. appears to have obtained an aid in men 
and ships from a great council, but its members did not pretend 
to charge any besides themselves (c). There is also an instance, 
during the minority of Henry VI., of the Duke of Bedford and 
other lords declaring in parliament, with the advice of the 
judges and others learned in the law, that a subsidy granted 
upon certain conditions by the commons in the previous 
parliament was to be at all events collected and levied for the 
king’s use, notwithstanding any condition in the grant (d). 

But these were merely occasional exceptions to the admitted 
legal rule. In the same parliament the commons, in making 
a fresh grant, nof only renewed the former conditions, but 
appropriated the supply, declaring that “ it ne no part thereof 
be beset ne dispendid to no othir use, but oonly in and for 
the defense of the seid roialme ” (e). Similar precautions had 
been taken in the gi’ants made to Henry LV. In the sixth 
year of his reign (1404) the commons granted a large subsidy 
on condition that it should be expended for the defence of the 
kingdom according to the form and extent of the grant, and 
not otherwise, and two treasurers of war, Thomas, Lord 
Furnivall, and Sir John Pelham, were appointed and sworn 
in parliament to receive it, and account to the commons at 
the next parliament (/). Thus, conditional grants, appropria- 


county election. “ It is thought I'ight necessarie,” she tells him, “ for 
divers causes that my lord have at this tyme in the Farlement suche 
persones as longe unto him, and bo of his menyall servaunts, wherein we 
conceyve your good will and diligence shall be right expedient." The 
“ menyall servaunts ” were “ our right welbelovid cosin and servaimts, 
John Howard and Syr Roger Chambiilayn.” In vol. iii. p. 61, is a letter 
to the bailiff of Maldon recommending the election of Sir John Foaton. 

(6) Rot. Pari., iii. 62 no. 30 (1379). 

(c) Nicolas. Froeeedings of the Frivy Council, i. 107-111 (where the 
documents are inaccurately printed) ; the great council recommended 
that subscriptions bo invited from the monasteries. This was done, and 
many promised support. 

(d) Rot. Farl., iv. 301 no. 22 (1420). This seems another example of 
the feeling that constitution! concessions accepted by an adult monarch 
ought not to be used to the detriment of an infant king. Cf. supra, pp. 100, 
189-190, note (/ ). Tho conditions were (Rot. Farl., iv. 276 no. 17) that 
the grant should be void unless certain rebates wore allowed — tho aim 
being to compel the crown to accept tho gi-ant in toto. 

(e) Rot. Farl., iv. 302 no. 24. 

(/) Ibid. iii. 546 no. 9 ; c/. ibid. 529 no. 33 (in Lodge and Thornton, 
160). These concern only the accounting of extraordinary war taxes. This 
is our earliest income tax : Gray, English Historical Review, xlix. G07. 
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PARLIAMENT UNDER THE 

tion of supplies, and examination of accounts became the 
established usage. 

The dependence of supplies on the redress of grievances 
had been successfully asserted on a few occasions in the four- 
teenth century when the political situation had been favour- 
able ; it became an issue of principle under Richard II. (g). It 
had previously been usual for the king not to answer petitions 
until the last day of the session, when the supplies had of 
comse been granted. The attempt to invert this order of 
proceeding had been declared by Richard II. ’s judges to be 
high treason (A). But in 1401 (2 Henry IV.) the commons 
again endeavoured to secure this important lever for the 
application of parliamentary power. The king resisted firmly, 
and the commons gave way for the time (i), but the practice 
gradually gained groimd. 

In 1407 (9 Henry IV.) a proceeding took place which is 
interesting both as the first instance of a collision between 
the two Houses, and as the earliest authority for what are now 
two well-known axioms of parliamentary law, viz. : (1) That 
all money bills must originate in the House of Commons, 
and (2) that the king ought not to take notice of matters 
debated in parliament, until a decision be come to by both 
Houses, and such decision be regularly brought before him. 
It appears that the lords, in the king’s presence, had held a 
debate on the state of the kingdom, and, in answer to his 
demands, had specified certain subsidies as being requisite 
for the national defence. The king then requested the commons 
to send a deputation to the House of Lords to hear and report 
to their fellows what they should have in command from the 
king, “to the end that they might take the shortest course 
to comply with the intention of the said lords.” Twelve of 
the commons accordingly attended and made their report to 
the rest of the lower House, who were thereupon “ greatly 
disturbed at it, saying and affirming it to be much to the preju- 
dice and derogation of their liberties.” “ And after that our 
lord the king had heard this,” the entry on the roll proceeds, 
“ not willing that anything should be done at present, or in 
time to come, that might anywise turn against the liberty of 


{g) As early aa 1309 (2 Edw. II.) a twenty-fifth was granted the king by 
the commons on the condition of his redressing eleven grievances, that were 
laid before him ; which he promised to do : Rot. Pari., i. 443-5. So too 
in 1348 (Rot. Pari,, ii. 201 ff.) ; in 1344 the commons stipulated not for 
the redress of grievances but that the king should either win tho war or 
make peace (Rot. Par]., ii. 148 nos. 8 aird 9). 

(/i) Supra, p. 192. Stubbs, Const. Hist., ii. 601. 

(i) Rot. Pari., iii. 458 no. 23 (Lodge and Thornton, 169-160) cf. Stubbs 
Const. Hist., ii. 601. 
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the Estate for which they are come to Parliament (/c), nor 
against the liberties of the Lords — ^wills and grants, and 
declares, by the advice and assent of the Lords, in manner 
following : that it shall he lawful for the Lords to commune 
amongst themselves in this present Parliament, and in every 
other in time to come, in the absence of the king, of the state 
of the realm, and of the remedy necessary for the same. And 
that in like manner, it shall be lawful for the Commons, on 
their part, to commune together of the state and remedy 
aforesaid. ^Provided always that the Lords on their part, 
and the Commons on their part, shall not make any report 
to our said lord the king of any mant by the Commons granted, 
and by the Lords assented to.Tnor of the communications of 
the said grant, before the Lords and Commons shall be of one 
assent and one accord in such matters, and then in manner 
and form accustomed, that is to say, by the mouth of the 
Speaker of the Commons, in order that the Lords and Commons 
may have their will (lour gree) of our said lord the king ” (Z). Petitions 

The practice of drawing up the statutes from the petitions 
and answers after the session of parliament had closed, afforded eompieto ^ 
opportunities of fraud on the part of the king’s officers, who tS'name'of” 
might enter acts of parliament on the rolls, differing materially 
from what the commons had petitioned for. In 1414 
(2 Henry V.) they presented a petition to the king, which is 
not only important on account of its subject-matter, but 
interesting as the earliest instance in which the House of 
Commons adopted the English language in their petitions (m). 

After asserting that it had ever been their liberty and freedom 
that there should be no statute or law made unless- with their , 
assent, the commons proceed : “ Consideringe that the Comune 
of youre lond, the whiche that is, and ever hath be, a membre 
of youre Parlement, ben as well Assentirs as Peticioners, that 

(jfc) The true position of the Houso of Commons as not being in itself an 
estate of the realm but the representative of the estate of the commons of 
ISngland, is here expressed. In the same way, the knights, citizens, and 
burgesses assembled in the parliament of 1406 (7 Hen. IV.), which settled 
the succession to the crown, are described as tlie “ procurators and attorneys 
of all the counties, cities, and boroughs, and of the whole people of the king- 
dom.” Although only elected by a portion of the population they were 
regarded as in effect procurators and attorneys for the whole ; M. V. 

Clarke, Bepresentation and Consent, 171 ; S. B. Chrimes, Constitutional 
Ideas, 131. 

(l) Rot. Pari., iii. 611 no. 21 (Lodge and Thornton, 163-4) ; Stubbs, 

Const. Hist., iii. 02 ; Anson, Law and Custom of the Constitution, i. 269. > 

The sense of the last line is that the houses should not compete for royal ! 
favour by making separate offers, but that both should share equally in 
the king's good will. Of. infra, p. 217. 

(m) Hailam, Midd. Ages, iii. 90. As early as 1363, the chancellor 
addressed the parliament in English in his opening address. Rot. Pari., 
ii. 283. See also Stubbs, iii. 496. 
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fro this tyme forcward, by compleyiite of the Comune of eny 
myschief axkyngc roniedic by mouthc of their Speker for the 
Comune, other cllys by Petition writen, that ther never be 
no Lawc made theruppon, and engrosed as Statut and Lawe, 
nother by addicions, nother by diminucions, by no maner of 
terme ne termes, the whiche that sholde chaunge the sentence, 
and the entente axked by the Speker mouthe, or the Petitions 
biforesaid yeven up yn writyng by the manere forsaid, withoute 
assent of the forsaid Comime. Consideringe oure soverain 
lord, that it is not in no wyse the entente of youre Comunes, 
zif hit be so that the}' axke you by spekying or by writyng, 
two th}'nges or three, or as manye as theym lust ; But that 
ever it stande in the fredom of your hie Rcgalie, to grauntc 
whiehe of thoo that you luste, and to werune the remanent.’’ 
In reply the king, “ of his grace especial graunteth that fro 
hensforth no thyng be enacted to the Peticions of his Comune, 
that be eontrarie of hir askyng, wharby they shuld be boundc 
withoute their assent. Savyng alwey to our liege Lord his 
real Prerogatif, to graunte and denye what him lust of their 
Petitions and askynges aforesaide,” The crown, in fact, had 
always exercised discretion by basing legislation only in a very 
general way upon petitions, especially as the drafting of statutes 
became more technical. The present protest was provoked 
by the drastic use of this latitude in respect of the proceedings 
of the previous parliament, and the commons committed 
themselves to a stricter thesis than the crown could accept. 
The royal reply merely undertook to stop short of totally 
misrepresenting their wishes, and the crown continued for some 
years to exercise a wide discretion in the matter (n). Under 
Henry VI., we find the apparently formal but essentially 
important innovation of introducing complete statutes under 
the name of bills — “ petitiones formam actuum in sc conti- 
nentes.” The classical doctrine of Stubbs regarded this as a 
device by the commons to force the crown to accept or reject 
a bill in toio, thereby considerably improving their position. 
This is no longer sustained by recent research. We suggest the 
following alternative. » In the first place, there were several 
occasions when it was necessary that the authentic text of a 
parliamentary document should be preserved ; thus in 1327 
the commons suspected that supposititious documents were 
going forward, and declared that none had their support save 


(n) Rot. Pari., iv. 22 no. 22 (Lodge and Thornton, 165-6). On the 
whole matter see the discussions between H. L, Gray, Influence of tlio 
Commons on Early Legislation (1932), 261-287 and S. B. Chrimes, English 
Constitutional Ideas in the Fifteenth Century (1936), 169 £f, 245 ff. ; 
\V. H. Dunham, The Fane Fragment (1935), 63-84. 
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those in a certain indenture (o) ; grants of taxes were technical 
documents whose “ form ” was carefully drawn and adopted — 
in the lifleenth century invai'iably drawn as indentures. The 
same development went on in the council, where petitioners 
seeking grants, franchises and the like, would submit a draft 
of the document they desired (p). In 1423 a petitioner intro- 
jduced into parliament the exact text of the letters patent she 
/wanted (q), and in 1439 the crown presented to the commons 
|a “ schedule or bill ” containing technical changes in the settle- 
|ment of certain crown lands to the uses of Henry V.’s will. 

E "” e commons agreed, and then the king and lords agreed that 
? document should be “ enacted of record ” (r). The first 
own document containing the actual words “ formam 
actus in se continens ” was the attainder of Henry VI. in 1461, 
which was followed by other attainders and by acts of resump- 
tion. These were all highly technical documents prepared in 
government offices, beyond a doubt. It thus appears that the 
device was not invented by the commons as a constitutional 
weapon, but by the crown as an improvement in business 
method. Under Henry VIII. ordinary legislation came to be 
introduced by this method, thus making it clear that the crown 
no longer waited for suggestions from the commons, but imder- 
took the initiation of a regular programme of statute-making. 
S^iE^lls might also originate in the House of Lords and be sent 
thence to the commons ; and it gradually became the estab- 
lished rule of parliament, that with the exception of money 
bills, which must come from the commons, and of bills affecting 
the peerage {e.g., for the restitution of forfeited honours), 
which must come from the lords, all other bills might be 
originated in either House. 

The legislative authority of parliament was subject to the 
/ exercise of the dispensing and suspending powers of the crown {s). 
These two terms must be carefully distinguished, for there is a 
very appreciable difference in their strict signification. (1) The 
dispensing power was frequently used in the Middle Ages, and 
consisted in the exemption of particular persons, under special 
circumstances, from the operation of penal laws ; being, in 
fact, an anticipatory exercise of the undoubted right of the 

(o) Hot. Pari., ii. 11 no. 38 ; Stubbs, ii. 608-9 following Buffheod’s 
Statutes at Largo, i. xvi. The view in the text is based partly upon the 
works of Gray, 177-183, and Chrimes {supra, note n). Gray has shown 
that there is no foundation for Stubbs’ distinction between bills and 
petitions. 

(p) Maxwell Lyte, The Great Seal, 196 contains on example of 1402. 
f Iq) Rot. Pari., iv. 242 no. 32 ^contrast no. 31). 

(r) Rot. Pari., v. 8 no. 19. 

(s) Of. E. F, Churchill, in Law Quarterly Review, xxxvii. 412, xxxviii. 
297, 420 ; P. Birdsall in Essays in honour of C. H. Mcllwain, 37-76. 
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king to pardon individual offenders. (2) The suspending 
v- ' power was employed during the later part of the seventeenth 
century only, and consisted in’ temporarily suspending the 
entire operation of any statute or any number of statutes ; 
and was in its nature incompatible with the existence of 
constitutional government, (Infra, pp. 477, 494.) 

The dispensing power was expressed in a form of words 
derived from the practice of the papacy, whose example in 
issuing bulls “ non obstante any law to the contrary,” was soon 
followed by our kings in their proclamations, grants, and writs. 
Henry III. was perhaps the first to make use of the non obstante 
clause, and his successors throughout the Plantagehet period 
frequently used it. Thousands of licences authorised the gift 
of land to the church non obstante the statute of mortmain, 
and still others permitted international trading operations in 
spite of statutory regulations. 

The commons disliked its exercise, but when they felt it 
desirable, would expressly grant it (or at least something 
rather like it) ; thus, in 1391 they “ assented, in full parliament, 
that the king, by the advice and assent of the said lords, might 
make such sufferance respecting the Statute of Provisors as 
should seem reasonable and profitable to him until the next 
parliament, but so that the said statute be not repealed in 
any article of the same . . . and, moreover, that the commons 
may disagree to such sufferance at the said next parliament 
and resort to the statute ” ; protesting, at the same time, that 
this assent “ which was a novelty and had never been given 
before ” should not be drawn into precedent. The same 
power of dispensation was renewed a few years later, and 
enlarged to include “ full power and authority to modify the 
said statute ” — an interesting and early example of delegated 
legislation (t). But in the first of Henry V., when the commons 
prayed for a statute driving aliens out of the kingdom, the 
king granted their request with a proviso that he might dispense 
(souffrer ou dispencer) with the statute when he pleased (u). 
In 1446,, however, it was specially enacted by a statute which 
declared void all patents to hold the office of sheriff for more 
than a year, not only that the king should not dispense by the 
words non obstante with this provision, but that all pardons 
and remissions of penalties granted by him to persons acting 
contrary to it, should be of no effect (x). It appears, therefore, 


(t) Bot. Farl., iii. 286 no. 8 (1391) 301, no. 8 (1393). 

(«) Ibid, iv, 13 no. 37 (1413). Apparently souffrer is merely to refrain 
from prosecuting ; while dispencer is to grant a formal licence. The 
commons disclaimed any denial of the power : ibid. 5, no. 16. 

(x) 23 Hen. VI., c. 7. Alluding to this statute,v£iOrd Bacon (Maxims, 
j regula xix) argued that the dispensing power could not be restrained by 
I statute, os it was an “ inseparable prerogative." It came to be believed 
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that parliament sometimes expressly granted the power, and 
sometimes excluded it ; meantime.^ the crown continued to 
exercise it as a prerogative. This obscure legal situation was 
partially explored in a case in Henry VII.’s reign in which it 
was decided that the king could .not dispense with penalties 
for an act which was malum in se ; but that he could do so 
with respect to an act which was malum prohibitum merely 
(that is,^ an olfence created solely by statute) {y). Subject to 
this restriction, and some others, the dispensing power was 
repeatedly exercised during the fourteenth and fifteenth 
centuries, and acknowledged as a’- legal prerogative of the 
crown. 

The right of 'enquiring into public abuses, and controlling Bight of 
the royal administration of both home and foreign alfairs, into™bfio 
was frequently exercised by the commons during the Lan- atoinistra- 
castrian period. In the fifth of Henry IV. the commons 
requested the king to remove several of his ministers, together 
with his confessor, and although the king protested that he 
knew of no cause or occasion for their removal, yet being 
assured that whatever the lords and commons did or ordained 
was for the benefit of himself and the kingdom, he removed 
them, adding that he would do as much by any other about- 
his person whom he should find to have excited the hatred 
or indignation of his people (a). The “ Unlearned Parliament,” 
as that of the sixth of Henry IV. was termed, because lawyers 
were excluded from it, rescinded the grants already made by 
the crown, and prohibited the king from alienating the ancient 
royal inheritance without consent of parliament (o). 

In the eighth of Henry IV. (1406) the commons presented 
their famous petition of Thirty-one Articles, which Hallam 
idealised as “ a noble fabric of constitutional liberty, and 
hardly perhaps inferior to the Petition of Hight under Charles I.” 

The political scene in fact was sombre. Scots ravaged the 
north ; pirates controlled the English Channel ; Wales was in 
revolt aided by French and Spanish arms and an English Earl ; 
religious dissidents attacked the Church and alleged that 
Richard II. was in Scotland ; the king was ill and listless. - The 


that the Sheriff’s Case, Y. B. Michs. 2 Hen. VII. no. 20 (1486) was an 
authority for this, but there is in fact no such decision ; see Plucknott, 
Bonham’s Case and Judicial Review, Harvard Law Review, xl. 46. Coke 
agreed with Bacon in this view : 12 Rep. 18. 

' (y) y. B. Miohs. 11 Hen. VII., no. 35 (1495) and in S. B. Chrimes, 
Constitutional Ideas, 388. (The text is corrupt.) See Holdsworth, Hist, 
of Eng. Law, vi. 217 sej. and tn/ra, p. 492. , 

(s) Rot. Pari., iii. 525, no. 16 (1404). 

(a) Rot. Pari., iii. 547 no. 14. The writs of summons excluded lawyers 
in virtue of an act of 1372 (Rot. Pari., ii. 310 no. 13) which was not put 
on the statute roll. 
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Articles were in fact the fruit of the bewilderment and frustra- 
tion which oppressed the commons, who foimd their traditional 
scapegoats in the royal household and the “foreigners.” The 
articles were explicitly stated to be temporary, and are illu- 
minating because they express in detail the canons of good 
government to which experienced politicians repeatedly 
appealed in the fifteenth century when things went ill, Henry 
accepted all the articles without reserve. The most important 
provisions were r^i.) The king “ should elect and name sixteen 
counsellors and officers pleasing to God and agreeable to 
his people, on whom he could rely, to advise him and be of 
his continual coimeil until the next parliament, -and a reasonable 
number of whom should be continually about his person ” ; 
they were to be salaried according to their degree, ^(ii.) The 
chancellor and privy seal (b) should pass no grant or other 
matter of the seals contrary to law, or delay any which ought 
to be passed, ‘ '{iii.) Persons about the court stirring up the 
king’s or queen’s minds against any of their lieges, and duly 
convicted thereof, to lose their offices and be fined, '•{vi.) The 
king’s ordinary revenue should be wholly appropriated to his 
household and the payment of his debts ; no grant of wardship 
or other profit to be made therefrom, nor any forfeiture to be 
pardoned. V (viii.) The king “considering the wise governance 
of other well governed Christian princes, and conforming 
himself thereto,” was to assign two days in the week for the 
reception of petitions, “ it being a most honourable and neces- 
sary thing, that such of his lieges as desired to petition him 
should be heard.” No officer of the treasury, chancery, or the 
household was to enjoy his place for life or term of years ; he 
should personally perform his duties, without appointing a 
substitute, or letting his office to farm, -(x.) The council slioidd 
determine nothing cognisable at common law, unless for a 
reasonable cause and by the advice of the judges, (xi.) The 
statutes and ordinances regulating purveyance, both those of 
the household and those made in parliament, were affirmed. 
(xii.-xxii.j'-'Abuses of various kinds in the council and the 
courts of justice, including bribery and the exaction of excessive 
fees, were enumerated and forbidden, (xxiiij) The election of 
knights of the shire was regulated (c). (xxiv.)'*The council 
and chief officers of state were to be sworn in parliament to 
observe the common law of the land, and the statutes and 


(b) On the great conetitational significance of the struggle for Uic 
control of the seals, see Plucknett, Place of the Council in the fifteenth 
century, Transactions of the Koyal Historical Society, 4th ser., i. 167. 

(c) This petition gave rise to the statute 7 Hen. IV. c. 16 discussed 
infra, pp. 223, 226. 
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ordinances before made and ordained, as well for the king’s 
household as for the good govermnent of the realm of England, 
(xxvi.-xxx.) The administration of the courts of law and of the 
household was to be regulated, and full enquiry made by the 
chancellor and treasurer of England, the seneschal and treasurer 
of the household, the justices of either bench and the barons 
of the Exchequer, each in his place and office, into all torts, 
oppressions and defaults done to the people who had had business 
therein, and a report sent in to the great council in order that 
full and due correction might be made, (xxxi.)- Finally these 
articles should be in force only from the beginning of the then 
present parliament until the close of the next (d). 

The right to be consulted in questions of war and peace, 
which the commons had established under Edward III., and 
maintained under Richard II., was extended under the 
Lancastrians so as to include all questions of national interest^, 
In the fourth of Henry V. the parliament confirmed the league 
between the king and the Emperor Sigismund ; and the 
important Treaty of Troyes was similarly submitted to and 
ratified by both Houses (e). By one of the articles of this 
treaty it was stipulated that no negotiations with the dauphin 
should be undertaken without the consent of the three estates 
of both kingdoms ; accordingly, under Henry VI. both Houses 
of Parliament granted leave to commissioners on the king’s 
behalf to treat of peace with France/ In the same reign, 
parliament also concurred in the appointment of commissioners 
to treat of the deliverance of the King of Scots ; in the grant 
of denization to the Duchesses of Gloucester and Bedford ; 
and in the appointment of mediators to reconcile the Dukes 
of Gloucester and Burgundy (/). 

The judicial power, which had occasionally been exercised 
by the whole parliament, had been declared in^l399, at the 
suggestion of the commons themselves, to reside in the lords 
only (^. The right of impcaching ministers lay dormant 
from the reign of Richard II. to the 28th year of Henry VI. ; 
unless we may regard as an informal exercise of it the pro- 
ceeding of the commons in the. first of Henry IV., when, 
without preferring specific articles of accusation, they peti- 
tioned the king that Justice Rickhill, who had been employed 
to take the late Duke of Gloucester’s confession at Calais, 


(d) Rot. Pari., iii. 685-589 (extracts in Lodge and Thornton, 73-76). 

(e) Rot. Pari., iv. 99, no. 14 (1416), 136 no. 18 (1421). 

(/) Rot. Pari., iv. 371 no. 18 (French negotiations, 1431) ; 211 no. 27 
(King of Scots, 1424) ; 242 nos. 31, 32 (Denization, 1423) ; 277 no. 19 
(Gloucester, 1425). 

(g) Rot. Pari., iii. 427 no. 79. 
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and the lords who had formerly, impeached the duke and 
his associates of treason, should be put on their defence before 
the peers (h). In 1450 (28 Henry VI.) the conunons deter- 
mined to prosecute the Duke of Suffolk, William de la Pole 
(grandson of Michael), on charges of high treason, chiefly 
relating to his conduct in France while negotiating the un- 
popular marriage of the king with Margaret of Anjou. They 
drew up a bill of impeachment eontaining eight charges of 
high treason, and subsequently produced eighteen additional 
articles, but the king, in order to screen his favourite minister 
and save the life of a probably innocent man, banished him 
for five years. Suffolk had abstained from putting himself 
upon his peerage, and while protesting his innocence, placed 
himself entirely in the king’s hands ; the king moreover 
declared that he acted by his own advice and not that of the 
lords, and not by way of judgment, but on the ground of the 
duke’s submission. But the lords immediately protested 
against the proceedings and declared that it should form no 
precedent to bar them or their heirs of the privileges of peerage. 
The whole tragic story shows that the nature of impeachment 
was still unsettled ; Richard H.’s question whether the crown’s 
consent was necessary was still undecided, although in effect, 
Henry VI. frustrated the proceedings ; and as Sir James 
Ramsay remarked, the extravagance of the commons’ charges 
shows how little real knowledge they possessed of the state of 
public affairs (i). 

It was under the Lancastrian kings that the privileges of 
parliament first began to attract attention. 

As enjoyed by either House, in its collective capacity or 
in the persons of its individual members, these privileges 
are various and important. They all rest either upon the 
ancient law and custom of parliament solely, or upon that 
law and custom as defined by statute. Three of them claim 
special attention:' (1) freedom of speech; (2) freedom from 
arrest and special protection against assault ; (3) the right of 
the commons to determine contested elections (k). 


(h) Ibid, iii., 439 no. 92 ; 449-452. 

(i) Rot. Pari., v. 176-182 (extracts in Lodge and Thornton, 172-3). 
See the discussions in Stubbs, Const. Hist. iii. 149-152 and J. H. Ramsay, 
Lancaster and York, ii. 113—121. Foi a vindication of Suffolk, see C. L. 
Kingsford, Prejudice and Promise, 146-176. Suffolk was intercepted by. 
a ship of the royal navy, manned by pirates, and beheaded. 

(fc) For a historical and legal account of the various branches of parlia- 
mentary privilege, see May, Parliamentar)' Practice (13th ed., 1924), 
pp. 70 seq. and with respect to the House of Lords Pike, Const. Hist, of 
House of Lords, pp. 258 seq. ; his accoimt should be read as supple- 
mentary to May’s treatment of the subject. C/. C. Wittke, History of 
English Parliamentary Privilege (Columbus, Ohio, 1921). J. E. Neale, 
The Commons’ Privilege of Free Speech (Tudor Studies presented to 
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I. Freedom of speech is an essential attribute of every 
free legislature under modern conditions. “ The Commons 
did oftentimes, under Edward III.,” says Elsynge (i), “ discuss 
and debate amongst themselves many things concerning the 
king’s prerogative, and agreed upon petitions for laws to be 
made directly against his prerogative, as may appear by 
divers of the said petitions, yet they were "iiever interrupted 
in their consultations, nor received eheck for the same, as may 
appear also by the answers to the said petitions.” Things 
tolerated by Edward III. under political pressure, however, 
might seem inexpedient to his successors, and when later 
kings acted upon that view, there was no formal and recognised ■ 
principle of free speech which the commons could invoke.. 
The establishment of the “ privilege ” was the slow and 
arduous work of the fifteenth and sixteenth centuries, and 
cannot be regarded as successfully accomplished until it had 
passed through the ordeal of the Stuart conflict. 

The peculiar circumstances of Haxey's Case under Eichard II. 
have already been noticed (m). In the first of Henry IV. 
(1399) the judgment against Haxey was twice reversed and 
annulled ; in the first instance, on his own petition, by the 
king and the lords spiritual and temporal sitting as a court of 
error, it would seem ; and again on the petition of the commons. 
In neither case was any reason given. The commons said 
nothing of free speech nor of privilege ; the “ custom ” and 
“ use ” which they vaguely invoked refers probably to the 
procedural peculiarities of the trial and the extreme view of 
the law of treason involved. The real importance of the case 
lies not in the year 1399 but in the seventeenth century when 
parliamentarians used it unhistorically but with telling effect 
in the controversies of that age (n). 

In the next parliament (1401) the commons, by their 
Speaker (o), showed the king “ how that when certain matters 
were moved among them, some of their body, to please the 
king, and to advance themselves, would inform the king of 
such matters, before the same had been determined and 
discussed or agreed upon among the said commons, by which 
the king might be incensed against them or some of them ” ; 
wherefore they prayed him not to take notice of any reports 


A. F. Pollard, 267-286) is of fundamental importance ; cf. Anson, Law 
and Custom of the Constitution, vol. i, pp. 157 aeq . ; Maitland, Const. 
Hist., pp. 375 aeq. 

(l) Elsyngo, Ancient Method of holding Parliaments (ed. 1676), p. 177. 

(m) Supra, pp. 196 aeq. 

(n) Kot. Pari., iii. 430 no. 90, 434 no. 104 (and Lodge and Thornton, 159) ; 
May, Pari. Prac. {13tli ed. 1024), p. 104. 
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that might be made to him of their proceedings. To this he 
replied that “ it was his wish that the commons should deliberate 
and treat of all matters amongst themselves, in order to bring 
them to the best conclusion, . . . that he would hear no 
person, nor give him any credit, before such matters were 
brought before the king by the advice and consent of all the 
commons, according to the purport of their petition ” (p). 

The declaration of the king, in the ninth year of his reign 
(1407), acknowledging the right of the commons to initiate 
money bills, and also undertaking to have no communications 
on the subject until the houses arc agreed, has been already 
referred to (5). 

Ytmqit In thc 33rd of Henry VI. Thomas Yongc, one of the “ kniglits 

Com (1466). ghire town of Bristol,” complained to the commons 

that he had been arrested and imprisoned in the Tower, five 
years previously, “ for matters by him showed in the House ” 
— ^namely, a motion made by him that, the king then liaving 
no issue, the Duke of York might be declared heir-apparent 
to thc crown. Thc Duke was now protector, and the occasion, 
therefore, favourable for the presentation of Yonge’s complaint 
and olaim for compensation. His petition is notable for its 
claim, “ unique in the middle ages,” that the commons by their 
ancient liberty ought to speak in the house of their assembly 
unrestrainedly, without being accountable elsewhere. It 
seems clear that opinion was moving in that direction, but we 
have no more of this proposition, although Yonge did get 
redress. The commons transmitted his petition to the lords, 
and the king “ willed that the lords of his council do and 
provide for the said suppliant, as by their discretion shall be 
thought convenignt and reasonable ” (r). 

(ii.) Freedom II. The privilege of freedom from arrest can be compared 
m ancB . much older legal principle attaching specially heavy 

penalties to the molestation of those engaged in public functions, 
which is probably coeval with the first existence of national 
councils in England. A law of Ethclbert, the first Christian 
King of Kent, at the end of the sixth century, provides that 
; “ If thc king call his ‘ leod ’ (people) to him [i.e., in the 
witenagemot] and any one there do them evil, let him compen- 
sate with a twofold ‘ bot ’ and fifty shillings to the king.” So 
Cnut, in the early part of thc eleventh century, declares “ that 
'every man be entitled to ‘ grith ’ [immunity from molestation] 
to the gemdt and from the gemfit, exeept he be a notorious 


(p) Rot. Pari., iii. 466 no. 11. 

(g) Supra, pp. 208-9. 

(; ) Rot. Pari., v. 337_no. 15 (Bnd_Lodge'aud Thornton, 176). Cf. Noal'', 
loc. at., 265. 
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thief ” (s). Immunity from arrest (except for treason, felony, 
or breach of the peace) is useful and indeed necessary ; but 
formerly not only the members of both Houses, but tlieir 
servants and their property also, were included in it, during 
the time over which the privilege was supposed to extend, 
i.e., forty days before and after the meeting of parliament. 

In the 18th of Edward I. (1290) the Master of the Temple 
petitioned the king for leave to distrain for the rent of a house 
held of him by the Bishop of St. David’s, and was answered 
“ It does not seem fit that the king should grant that they 
who are of his council should be distrained in time of Parlia- 
ment ” ; but at another time let him distrain “ per hostia et 
fenestras prout moris est ” (<)• Both petition and answer 
therefore recognised the privilege. The privilege was also 
distinctly acknowledged by the crown in the ninth of Edward II. 
(1315) in the case of the prior of Malton who had been arrested 
by his goods on his way from Parliament “ in contempt of th^| 
king, in prejudice of the crown , . . and against the king’^; 
peace ” — ^words which indicate that the privilege was the 
king’s, rather than parliament’s («). In 1429 William Larke,i 
a member’s servant, was imprisoned by the court of common 
pleas in an action of trespass, having been condemned in’ 
damages to the plaintiff and a fine to the king. The commons , 
protested that although the judgement was given before 
parliament met, the arrest was made during parliament time. 
The king and lords refused to admit the privilege of freedom 
from arrest, and only released Larke as a matter of grace, 
with the consent of the plaintiff, and after many precautions. 
The affair was hardly a triumph for the house (*). Immunity 
from a landlord’s distress was undoubted; immunity from 
the process of the court of common pleas was clearly a more 
serious matter. The fact that Larke was merely a member’s 
servant, and the ambiguous nature of the action of trespass 
(which contained criminal as well as civil elements), may have 
weakened the case still further. 

Indeed, a very eminent member was unsuccessful in claiming 
the privilege for his own person. This was the celebrated case 


{s) Ethelbert, c. 2 ; Cnut, Sec. Dooms, c. 83 ; Select Chart., pp. 66, 88. 
Icnut’s law was evidently intended to apply to persons coming to the 
’witenagemot on private business as well as those summoned to give 
counsel and consent. So the pseudo-Leges Ddwardi Confessoris art. 2, 
cl. 8 provide “ od synodos ad capitula venientibus, sive submoniti sint, 
sive per se quid agendum habuorint, sit summa pox." — ^Liebermann, 
Gesetze, i. 629. 

(f) Rot. Pari., i. "Bl no. 192 ; the Master alleged, it seems, that there 
was nothing distrainablc there except during parliament time. 

(a) Hatsell, Precedents, i. 12 ; Prynne, Animadversions, 20. 

{x) Rot. Pori. iv. 357 no. 67. 
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of Thomas Thorpe, Speaker of the eommons, and a baron of 
the Exchequer in 1 454 (31 Hen. VT.) who, during a prorogatioji 
of parliament, was imprisoned in the Fleet on an execution, 
\ issuing out of his own court of the Exchequer, for non-payment 
of a fine due to the king for a trespass committed in seizing 
certain goods of the Duke of York. The commons sent some 
’of their members to complain to the king and lords, and demand 
the release of the Speaker, and of Walter Rayle, another 
imprisoned member. As in Larke’s case, coxmsel for the 
plaintiff in the previous action was heard, who opposed Thorpe’s 
release since the Duke would be deprived of his legal remedy. 
The judges, on being consulted by the lords, declared by the 
mouth of the chief justice, speaking in the name of them all, 
“ after sadde communication and mature deliberation hadde 
amonge theim,” that “they ought not to aimswere to that 
question, for it hath not be used aforetyme that the Justieez 
shuld in eny wj'se determine the Privelegge of this high Court 
of Parlement ; for it is so high and so mighty in his nature 
that it may make lawe, and that that is lawe it may make 
noo lawe ; and the determination and knowlegge of that 
Privilegge belongeth to the Lordes of the Parlement, and 
not to the Justices.” But they went on to admit the privilege, 
asserting that “ if any persone that is a membre of this high 
Court of Parlement be arrested in suche cases as be not for 
treason or felony, or suerte of the peas, or for a condempnation 
hadde before the Parlement, it is used that all such pcrsoncs 
shuld be relessed of such arrestes, and make an Attourney, so 
that they may have theire fredom and libertee frely to entendc 
upon the Parlement.” “ As for declaration of procedyng in the 
lawer Courtes,” they observed, “ ther be many and diverse 
Supersedeas of Privelegge of Parlement brought in to the 
Courtes, but there ys no gcnerall Supersedeas brought to 
surcesse of all processes ; for if ther shuld be, it shuld seeme 
that this high Court of Parlement, that ministreth all Justice 
and cquitee, shuld lette the processe of the commune lawe, 
and so it shuld put the partie compleynaunt withoute remedie, 
for so muche as actions attc commune lawe be not determined 
in this high Court of Parlement.” Although, according to this 
opinion of the judges (notwithstanding their evident disinclina- 
tion to “ lette the processe of the commune lawe ”), Thorpe 
was clearly entitled to his release, the lords determined “ that 
the scid Thomas, accordyng to the lawe, shuld remayne stille in 
prison for the causes abovesaid, the Privelegge of the Parlement, 
or that the same Thomas was Speker of the Parlement, not- 
withstondyng ” ; and the commons were directed in the 
king’s name to proceed “ with all goodly hast and spede ” to 
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the election of a new Speaker, which they did the next day [y). 
TEas'extraordinary deSsion was possibly not unconnected with 
the fact that Thorpe was a staunch Lancastrian, and an old 
enemy of the Duke of York. The whole case was subsequently 
characterised in parliament as “ begotten by the iniquity of 
that time ” (z), but it must be remembered that the judges’ 
difficulty was real, and that for centuries to come there was 
sharp conflict between the rights of the subject and the claims 
of privilege. 

In spite of Thorpe’s case, the recognition and enforcement' 
of the privilege soon became regular ; thus William Hyde, a 
judgement debtor, was released from prison in 1475 (a), and in 
1478 writs were authorised superseding processes of the 
exchequer which were out against John Atwyll, although he 
had not yet been appi-ehended {b ) ; both were members of 
the commons. 

The existence of this privilege, recognised as it had been 
by statute, by declarations of both Houses, by the frequent 
assent of the king, and by the opinion of the judges, to which 
reference has been made, was undoubted ; but it was not until 
the year 1543 that the commons proceeded to deliver a member 
out of custody, or to commit any one to prison, by their own 
sole authority. Down to that year members had been released 
either by virtue of a special Act of Parliament ; or by a writ 
of privilege issued by the chancellor (c). In both cases the 
commons had to petition the king, and the concurrence of the 
lords was recorded. 

The foregoing cases are all concerned with the relief of 
members from certain lawful constraints to which the generality 
of the public were subject, i.e., extra-judicial distress, and 
arrest by court process in civil litigation. Somewhat similar 
to that privilege was the provision of special sanctions to 
protect members from assault and battery by evil-doers on 
their way to and from parliament, and during its continuance. 
We have already seen that the principle was recognised in 
Anglo-Saxon times ; in the fifteenth century the commons 
secured legislation to that effect. In 1404 Richard Chedder, 
a member’s servant, was “ emblemished and maimed ” by one 


(y) Bot. Pari., v. 239 nos. 26-28. 

(z) Com. Journ., i. 546. 

(a) Rot. Pari., vi. 160 no. 55 (and Lodge and Thornton, 177-8). 

(&) Bot. Pari., vi. 191 no. 35. 

(c) Hatsell, i. 53 ; May, Pari. Prac. (13th ed. 1924), p. 112. Special Acts 
were passed to enable the Chancellor to issue writs for the release of Larke, 
a member's servant, in 8 Hon. VI.. of Clorke, 39 Hon. VI., of Hydo, and of 
Atwyll, 14 & 17 Ed. IV.— Rot. Pari., iv. 357 ; v. 374 ; vi. 160, 191 ; Hatsell 
i. 17-22, 35-37. For the later history, seo pp. 28011., 372 ff., in/ra. 
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Savage ; the commons prayed for a declaration that murdering 
a member should be treason, maiming him should entail the 
loss of a hand, and assaulting him should be punished with 
imprisonment. This the crown refused, granting only a civil,! 
not a criminal, remedy, namely that Savage should be attainted 
by fine and double damages unless he appeared for trial (d). 
In 1433 the rule of double damages was again enacted b}' 
statute (e). 

III. The growing power of the House of Commons is speciall}' 
marked, during the Lancastrian period, by the earnest attention 
bestowed by parliament upon the subject of elections. Owing 
to the unlimited power of the sheriffs, gross abuses in the 
return of members very early crept in. It was to the sheriff 
of each county that the king’s writ was addressed, requiring 
'“him to return two knights for the county and two citizens or 
burgesses for each borough in his bailiwick. But as no parti- 
cular cities or boroughs were specified in the writ, this functionary 
assumed the power of determining what cities and boroughs 
should exercise the franchise ; and it became a frequent 
practice to omit boroughs which had been in the recent habit of 
electing members, and to return upon the writ, There are no 
more cities or boroughs within my bailiwick.” There is some 
excuse for the sheriffs in the fact that the boroughs for the 
most part were anxious to be omitted, so as to escape the 
burden of paying the wages of their members, and frequently 
set at naught the writ ordering an election, by sending no 
return (/). A further element of confusion was the fact that 
the three lists of (l) boroughs by charter or prescription, 
(2) boroughs paying a tenth when the counties were taxed at a 
fifteenth, and (3) boroughs which customarily returned repre- 
sentatives to parliament, did not entirely correspond (g). But 
the discretionary power of the sheriffs was often abused by 
them for the purpose of influencing the elections and falsifying 
the returns either at the instigation of the crown or of great 


(d) Rot. Pari., iii. 542 no. 78 (Lodge and Thornton, 161-2), re-draftcd 
as statute 5 Hen. IV., o. 6 since the principle was to bo general for tho 
future. The attainder clause is remarkable. At the same time a petition 
by the commons that treble damages be exacted from plaintiffs issuing 
process to arrest members or their servants was rejected : Rot. Pari., 
iii. 641 no. 71. 

(e) 11 Hen. VI., c. 11. The clergy had already secured similar protection 
for themselves and their servants going to convocation, by 8 Hen, VI., c. 1. 

( / ) Torrington, in Devonshire, and Maldon, Essex, even obtained 
charters of exemption from sending burgesses to parliament. — ^A. F. 
Pollard, Evolution of Parliament, 394 ; so also Woodstock, M. Weinbaum, 
British Borough Charters, 95. M. McKisack, Parliamentary Representa- 
tion of tho English Boroughs 1932) contains much material of interest. 

(17) J. F. Willard in Essays in Honour of James Tait (1932), 417 ff. 
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local magnates (h). Several statutes were from time to time 
passed to prevent these malpractices. So early as the reign of 
Edward I., the 'Statute of Westminster I. c. 5 (1275) declared 
that elections ought to be free, and forbade any disturbance 
of their freedom (i). In 1382 an Act was passed imposing a 
fine on sheriffs who should neglect to make a return to parlia- 
mentary writs, or omit from such return any city or borough 
which was bound and formerly accustomed to send members 
to parliament (A). A statute of 1406, made “ on the grievous 
complaints of the commons of the undue election of the knights 
of shires for parliament,” regulated the time and manner of 
electing knights and provided for a true return into chancery 
by the sheriff of the result of the election, by requiring the 
names of the members to be written in an indenture, authen- 
ticated by the seals of the persons who had elected them (1). 
An Act, passed four years later '(1410), gave the justices of 
assize power to inquire into the leg^ity of returns, and inflicted 
the penalty of one hundred pounds on any sheriff who should 
return a member not duly elected (m). *1 In 1445, a further 
attempt was made to check abuses by an act which gave an 
additional penalty, upon a false return, to the party aggrieved, 
and required every sheriff duly to deliver a proper precept to 
the mayor and bailiff of each city or borough in his shire, to 
elect representatives for parliament, and every mayor and bailiff 
to make a true return of'the members chosen (ra). 

The cognisance of election disputes was originally vested 
\xifi the king and his council, and where it was alleged that the 
sheriff was at fault, the matter might be remitted to the 
exchequer, which had special jurisdiction over sherifls (o). The 

{h) In 1319 Matthew Crauthorne complained that the Sheriff of Devon,, 
instead of returning him, a duly elected member, had returned members/ 
not chosen by the commons of the county (Prynne, Animadversions, 31 ji 
Palgrave, Pari. Writs, II. ii. App., p. 138). Crauthorne seems to imply'. 
that he was " elected ” by the Bishop of Exeter, and his fellow knight ' 
“ by the other good folk of the coimty.” In 1380, the bailiffs of Barnstaple 
in reply to writs ordering them to pay £6 8s. as tho expenses of John Henrys, 
one of their representatives in tho parliament of Oct. 1386 (9 Rio. II.) 
excused themselves on the double ground, that he was not an inhabitant 
of the county of Devon nor having any property therein, and that James 
de Chuddelogh, the sheriff of Devon, had returned the said John without 
their assent or knowledge, at tho motion of the said John and his friends, 
for the sake of gain. Return of Members of Parliament, 1213—1702 
(printed by authority of Parliament, 1878), p. 226. 

(i) The statute does not specify what elections it means ; it seems 
unlikely that it means parliamentary elections. 

(k) 6 Ric. II, St. ii. c. 4. 

(l) 7 Hen. IV. c. 16 (Lodge and Thornton, 162) ; of. p. 214 supra. 

{in) 11 Hen. IV. c. 1 (Lodge and Thornton, 104). 

(n) 23 Hon. VI. o. 14 (Lodge and Thornton, 171-2) ; infra, p. 224. 

(o) As in 1319 ; Prynne, Animadversions on Coke’s Fourth Institute, 
31 ; Palgrave, Parliamentary Writs, II. ii. App. 138. 
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firit instance of the inten'ention of the commons in such 
matter^ occum-f] under Richard II,, Tvhose reign was so fruitful 
ill coijstilutional pirecedents. 

In lasjl f7 Ric, II.) the borough of Shaftesbury presentcil 
a pel it ion to the king, lords, and cominoiis, complaining of a 
false return by the sheriff of Dorset, aod pra}'ing them to 
order remedy (p). In the 5th Henrj' IV, (IR)'*) the commons 
prayed the king and lords in parliament that an improper 
return by the sheriff of Rutland might be eacamined in parlia- 
ment, and cxemplarj' punishment inflicted in case of default 
found. The lords thereupon sent for the sheriff and for William 
Ondefay, the knight returned, as well as for Thomas de Thorp, 
who had been duly elected, and having examined into the facts 
of the ease, directed the return to be amended by the insertion 
of Thorp’s name in heu of Ondeby’s, and committed the sheriff 
to the Fleet till he should pay a fine at the king’s pleasure (<)). 

In a subsequent case, in the 18th Henry VI, (1439), where 
the sheriff of Cambridgeshire had failed to make any return, 
the commons are not even named, but the matter was deter- 
mined by the king and the lords (r). 

Under Edward I\\, Henry VII., and Henry VIII. there is 
no record of any interference on the part of the commons : 
we may venture the conjecture that this was a result of the 
statute of 1445 which gave the defrauded candidate a penalty 
payable by the sheriff. His remedy is therefore an action of 
debt in the court of common pleas, and at least one case there 
has long been in print (s). 

It was under the Lancastrian dynasty that the first statutes 
were passed regulating the qualifications of parliamentary 
electors and of persons to be elected. It is probable that from 
the first introduction of county representation, but certainly 
as early as the year 1254 (t), the knights of the shire were 
elected, not merely by the Imights or tenants in capite, but by 
all the freeholders of the county assembled in the county court. 
In the “ Good Parliament ” of 1876 the commons, in their 
anxiety to prevent the malpractices of the sheriffs, appear to 
have attempted to restrict the electoral body in counties. 
They petitioned that knights of the shire might be chosen by 
common election of the better folk of the shires, and not nomi- 
nated by the sheriff alone without due election. Edward III. 


(p) Stubbs, Const. Hist., iii. 430, discusses this and other like cases. 

(q) Hot. Pari., lii. 630 no. 38 (Lodge and Thornton, 160-1) ; Hallam, 
Midd. Ages, iii. 1 10. 

(r) Jbid . ; Rot, Pari., v. 7 no. 18. 

(«) Buckley v. Rice Thomas (1665) Plowd. 118, which' contaias some 
interesting details about elections. 

(t) Supra, p. 147. 
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replied that the knights should be elected by common assent 
of the whole county (u). The earliest statute regulating their 
election, 7th Henry IV. c. IS (1406) {x) — ^which, having been 
enacted in answer to a complaint of the commons of “ undue ” 
election, may be taken to be declaratory and confirmatory 
only of the existing custom — ^places the franchise upon a very 
popular basis, so as to include not only all freeholders, but all 
freemen present at the county court on the day of election. It 
was enacted “ that at the next county court to be holden after 
the delivery of the writ of the parliament, proclamation shall 
be made, in full county court, of the day and place of the 
parliament, and that all they that be there present, as well 
suitors duly summoned for the same cause as others, shall 
attend to the election of the knights for the parliament ; and 
then, in full county, they shall proceed to the election, freely 
and indifferently, notwithstanding any request or eonunand 
to the contrary ” (.y). But in 1430 (8 Henry VI.) was passed Property 
a very remarkable measure — ^the first disfranchising statute on 
record — ^by which the qualification of county electors was 
restricted to freeholders, and of them to such only as “ have 
free land or tenement to the value of forty shillings by the year ' 
at least, above all charges ” ; with power to the sheriff to 
examine each elector on oath as to the annual value of his 
property. Allowing for the change in the value of money, 
this was equivalent to a real property qualification of from 
thirty to forty pounds annual value, and must have dis- 
franchised not merely all landless freemen, but a very large 
number of the smaller freeholders. The county franchise, 
which had reached its maximum by the time of Henry IV., 
was now reduced to its minimum. The reactionary tendencies 
of the times are disclosed in the recital in the Act of the reasons 
which were thought to render it necessary. It complained that 
elections of knights of shires had of late been made “ by very 
great, outrageous, and excessive number of people dwelling 
within the same counties, of the which most part was people 
of small substance and of no value, whereof every of them 
pretended a voice equivalent, as to such elections to be made. 


(u) Rot. Pari., ii. 35S no. 186 (Lodge and Thornton, ISO) ; Stubbs, 
Const. Hist., ii. 4S3. 

(x) Supra, pp. 214, 223. 

ly) The language of the Act is not free from ambiguity j and some have 
regarded it as conferring an extension of the suffrage. See Cox, Ancient 
Parliamentary Elections, 105. Stubbs, however (Const. Hist., iii. 419, 
n, 3), maintains, and his contention is supported by the natural inference 
from the petition of the commons in 1376, together with the king’s answer, 
that “ before the close of the reign of Edward HI. the whole body of 
persons assembled made the election whether they were legal suitors or 
not,” and that the Act of 1406 introduced no alteration. 


K.c.a. 


15 
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with the most worthy knights and esquires dwelling within 
the same comities — whereby manslaughters, riots, batteries, 
and divisions among the gentlemen and other people of the 
same counties shall very likely rise and be unless convenient 
and due remedy be provided ” (z). 

Besides fixing a property qualification for voters, this statute 
also required that both the electors and the elected should be 
actually resident in the coimty. This had already been insisted 
onrin 1413, as to both counties and boroughs, by a statute of 
Hemy V. (a) j and another statute in 1482 (10 Henry VI. 
c. 2) ordained that the land which gave the vote should be 
situate within the county. The restrictions as to residence 
seem to have been generally evaded as early as the reign of 
Hdward IV. ; and the statute of Henry V., having proved 
“ almost a solitary instance in the law of England wherein 
the principle of desuetude has been avowedly set up against an 
unrepealed enactment,” was at length repealed in 1774 by the 
14th George III. c, 58 (b). 

The Act of 1445 (23 Hen. VI. c. 14) has been already referred 
to in reference to the restraints put upon the malpractices of 
the sheriffs ; but it is more important on account of one of 
its provisions, which attempted to establish not only a property 
qualification for membera, but also a .qualification of gentle 
} birth, contrary to that important constitutional principle — the 
; legal equality of all freemen below the peerage — ^which has 
• exercised so beneficial an influence over the English nation (c). 
It would seem that the knights of the shire, who had long 
ceased to be in all cases knights in the strict sense of the term, 
were sometimes not even gentlemen by birth, and it was now 
enacted, that henceforth the county representatives should be 
“ notable knights of the same counties for which they shall be 
chosen, or otherwise such notable esquires, gentlemen born, of 
the same counties as shall be able to be knights ; and no man 
to be such knight which standeth in the degree of a yeoman 
(vadlet) or under (d). 


(z) 8 Hen. VI. c. 7 (Lodge and Thornton, 167). 

(o) 1 Hen. V. o. 1 (Lodge and Thornton, 165). 

(6) Hallam, Hidd. Ages, iii. 119. See also Peckwell, Reports of Con- 
tested Elections, i. 63, note D. 

(c) Cf. supra, p. 171. 

(d) Cf. K. L. Wood-Legh, Sheriffs, Lawyers and Belted Knights in the 
Parliaments of Edward III., English Historical Review, xlvi. 372—388 
In 1322 (16 Edw. II.) eight knights of the shire returned to the parlia- 
ment which met in November have the word valettus against their names 
in the enrolment of the writs de expensia. They are : for Deyon, Richard 
ChissebycK ; Worcestershire, John de Stone ; Herefordshire, John de 
Brugge and Philip de Canvouwo ; Leicester, Robert de Gaddesby and 
William Jaunvill ; Middlesex, Richard Duraunt and William le Rous. 
The exact meaning of the term valettus ” at this date is doubtful. In 
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The property qualification thus established was consider- Piopertjr 
able, the amount of lan^ which made its owner eligible for 
knighthood being estimated at £20 annual value, equivalent 


1446 it was clearly synonymous with yeoman,” and so it would appear 
to have been in 1397, when “ vadletz appellez yomen,” are complained of 
in Haxey’s Bill {aitpra, p. 198), end are, by a statute of the same year 
(20 Brie. II. o. 2), apparently founded on Haxey's complaint, restrained, 
as well as all others, “ de meindre estat,” from wearing the “ livery of 
company ” pertaining to any lord. “ Valet ” or “ vadelect " seems to 
have origin^ly denoted honourable service. Selden (Tit. of Honour, 
fol. 831) speaks of it as being hnciently a name specially denoting young 
gentlemen, even though of great descent or quality, but as subsequently 
given to persons of the rank of yeoman. A “ yeoman ” is defined by Sir Yeomen. 
Tho. Smith (Rep. Angl. lib. i. c. 23) as he whom our law calls legalia homo, 
a free-born man that may dispend of his own free land in yearly revenue 
to the sum of forty shillings. But it had also a more general application, 
denoting, like valet,” a higher kind of service, which still survives in 
the current phrase to do “ yeoman’s service.” In the household of the 
mediisval knight or baron, the younger sons of yeomen would form a large 
proportion of the servitors, and shore with the younger sons of knight or 
esquire the common name of vaUtti. The yeomen, too, who lived on their 
own land, but wore the “livery of company,” of some baron or lesser 
territorial magnate, would also be his “ v^ets.” 

The medimval “ yeoman ” was the tenant of land in free socage. The 
extent of his holding might be large or small. Fortescue, De Laudibus, 

0 . 29 (ed. Chrimes), 68, emphasises their wealth. From the year 1278, if it 
amounted to £20 annual value, he was liable, like the tenant in chivalry, 
to be compelled to take up knighthood ; a burden from whioh he was 
nominally relieved by the Statute De MiUtibus o. 1278. {Supra, p. 110.) 

Gtaitle birth constituted then as now a social distinction, but had as 
yet received no legal recognition. If a freeholder below the rank of a 
peer were not a Imght, or an esquire, he would, we apprehend, have 
been classified as a yeoman, “ gentleman ” not having yet become a designa- 
tion of legal status. It was not till the 27 Hdw. III. (1363) that the words 
“ gentiliahomo "were adjudged a good addition (Cowell’s Interpreter, under 
“ gentleman ”) : and both “ esquire ” and “ gentleman ” are rarely found Qenttenieii, 
before the stat. 1 Hen. V. c. v. (1413), whioh required the addition, in saquiiBS. 
original writs and other legal processes, of the “ estate, degree or mystery ” 
of the defendant. In the 25 Hen. VI. (1447), the members returned for 
Surrey were : “ John Stanley, equyer,” and “ William Weston, gentyl- 
man.” (Pari. Return, 1878, Part i., p. 337.) A hundred imd twenty years 
previously Weston would probably have been described as valettus or 
“ yeoman.” Some of the valetti returned in 1322 may, however, have been 
early instances of county representation by members who were socially 
as well as legally of yeoman status. Down to 1324 the writs required the 
election of actual knights, but these were not always obtainable ; and os 
early as 1311, two homines, Ralph de Bellafago and Nicholas de Burton, 
were returned for Rutlandshire. (Palgrave Pari. Writs, ii., Div, ii. 61.) 

But they were probably not of a lower social grade than that of the ordinary 
county member. N. de Burton sat again in 1315 and 1318 ; and William 
de Burton, miles, was member in 1353 and 1357. A John de Bellafago was 
returned in 1327 and 1328, and Roger de B. in 1338 cmd 1341. (Return of 
Members of Pari., 1213-1702.) In 1324 the parliamentary writs directed 
the return of two knights “ or others.” (Pari. Writs, ii., Div. ii. 317.) 

An examination of the Parliamentary Return of Members, already 
cited, gives evidence that most of the eight valetti of Nov. 1322 were of the 
class from which county members were usually drawn. The name of 
“ Richardus do Chissebech, miles,’’ occurs as one of the members for Devon 
in the parliament which met in May of the same year, 1322. The valettus 
of this name in the Nov. parliament could scarcely have been the same 

IB— a 
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to at least £800 a year at the present time. The celebrated 
statute of Queen Anne — ^passed in 1710 to correet the evils of 
bribery caused by the candidature of rich commercial men 
without local connections— excluded all but landowners from 
the House of Commons, the qualification being fixed at £600 a 
year for county, and £300 a year for borough, members, which 
was to be exclusively derived from freehold or copyhold 
estate (e). This invidious and unjust law was maintained 
until 1888, when the monopoly of the landowners was sur- 
rendered, and personal property was admitted as a qualifica- 
tion (/). At length, in 1858, the law of property qualification, 
having been systematically evaded from its first establishment, 
even at the risk of perjury, was abolished altogether (g). There 
is only one recorded instance in which the oligarchic provision 
of Henry VI.’s statute, that knights of the shire should be of 
gentle birth, was alleged as a disqualification against a parlia- 
mentary candidate, and this occurred six years after the law 
was passed (h). But it would be very rare during the reac- 


person, but was clearly of tha aame family, probably a son or other relative, 
who being neither a knight nor an esquire was properly designated valettus 
or yeoman. Ric. de Chissebech was also member in 1316, -19, -23, and -24 ; 
R. de C., miles, in 1318, Jan. and Oct. John de Stone, the Worcestershire 
valettus of 1322, appears also as member for that county in 1320, and subse- 
quently in 1323, and in six other years down to 1339. Of the Herefordshire 
valetti, John de Brugge does not appear as a member either before or after 
1322, but he is stated in Burke’s Extinct Peerage to have been a grandson 
(Collins, Peerage, ed. 1756, says “ the eldest son ”} of Sir Simon de 
Brugge (Bruges or Brydges) of that county, and ancestor of the Duke 
of Chandos. Philip de Canvouwe occurs again in 1337 as " Claynvou.” 
Robert de Gaddesby was member for Leicestershire in 1319, and again in 
1327. The name of “ JaunvUl ” does not again occur, but it has not a 
plebeian sound. It was probably a various spelling of “ Genevill,” a baronial 
family of the 14th century. Of the two remaining valetti, William le Rous 
was again member for Middlesex in 1324, and was evidently related to the 
Richard le Rous who, sometimes with the addition of miles and sometimes 
without, sat for that county in nine parliaments from 1297 to 1313. The 
name of Richard Durant does not appear again, and he may not improbably 
have been of the yeoman class. The names of William “ Tornegold ” and 
Richard “ Tulusan ” which appear as members for Middlesex, “ loco 
mUitum ” in 1319 (Pari. Return, p. 68) seem indicative of a mercantile 
element in the county representatives. 

(e) 9 Anne, c. 6. A bill to the same effect passed both Houses in 1696, 
but William IK. withheld the royal assent. The members for the univer- 
sities were excepted. 

if) 1 &2 Vict. c. 48. 

{g) 21 & 22 Viet. c. 26. For the unhappy case which led to the repeal, 
see Porritt, ITnreformed House of Commons, i. 177. 

{h) In 1450 (29 Hon. VI.) there was a contested election for Huntingdon- 
shire. Robert Stonham and John Styuecley (or “ Stucle ”), “ notabiles 
armigeri,” who had sat for the county in several preceding parliaments, 
were opposed by a certain Henry Gymber. who was probably the candidate 
of the yeomen or smaller freeholders, and stood in much the same position 
as a tenant-farmer candidate at the present day. He secured 70 votes, 
but the old members polled 424, and in the end were duly returned by the 
sheriff. The under-sheriff, however, had endeavoured to put in force the 
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tionary period upon which England had now entered that 
men who were not of aristocratic birth should be returned as 
county members. 

The statutes and cases dealing with elections, of which only 
a select number has been cited here, taken into consideration 
with other evidence such as we find in the Paston Letters, or 
even in the chronicles (some of which assert from time to time 
that a parliament was packed) {i), justify the conclusion that^ 
there was now a lively interest in the representative system. 
Magnates, and ambitious candidates, spared no efforts to 
influence election results. The knights of the shire were 
themselves men of weight and experience whose leadership in 
the commons was unchallenged. It was inevitable, however, 
that they in turn should normally find themselves under the 
ultimate leadership of the lords. There was no deep gulf, legal 
or social, to compel a divergence of the two groups. On the 
other hand, the numerous ties of family and the community of 
interest between substantial landowners produced the natural 
result of lords and commons working together as a matter of 
course. The relationship is further illustrated by the way in 
which the House of Commons, and the landowning class outside 
the peerage, reflected the vicissitudes of the War of Roses (k). 

■ In boroughs, prior to the passing of the Act of Queen Anne Boiongh 
above referred to, no other qualification was required in the 
members except that imposed by 1 Henry V. c. 1, that they 
should be “ citizens and burgesses resiant, dwelling and free, 
in the same cities and boroughs.” The question. Who were the who were 
original electors in boroughs ? has been the subject of much 
controversy, and scarcely admits of a general answer, owing to boroughs, 
the infinite variety of local electoral customs which municipal 
records, so far as they have yet been explored, disclose. Perhaps 
originally the elective franchise was enjoyed by all burgesses, 
that is, by all the free inhabitant householders paying scot and 
bearing lot, and sworn and enrolled' at the court leet of the 


provisions of the Act of 1430 as to the examination of electors on oath, and 
Gymber's supporters threatened a riot ; whereupon 124 of the principal 
freeholders who hod voted for Stonham and Styuecley, fearing lest the 
sheriff should be induced to make a false return, forwarded a statement of 
the facts to the king, setting forth the number of the votes on each side, 
and objecting, further, to the return of Gymber, on the ground that he was 
not “ of gentell berthe.” — Prynne’s 3rd Begister, p. 167 j Return of 
Members of Parliament, Part i. (1878), pp. 336, 338, 342, 344 ; and see 
Stubbs, Const. Hist., iii. 423, 437. 

(i) Supra, pp. 184, 196. 

(fc) So, too, the various sudden changes of fortune in the York and 
Lancaster feud from 1376 to the fall of Richard H. The high estimate of’ 
the commons’ independence formed by Stubbs has been drastically reduced 
by some recent scholars ; the latest contribution to the controversy is by< 
K. B. McFarlane in Transactions of the Royal Historical Society (1944), 63. 
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borough. The court leet, or burghmoot, was the folkmoot of 
the borough, just as the shiremoot was the folkmoot of the 
shire. Those householders only who bore their share of the 
burdens of the place, who paid scot and bore lot, were entitled 
to the privilege ; those who, from poverty or other cause, did 
not pay the charges, nor serve the public offices of the borough, 
were not “ burgesses,” and therefore excluded. But whoever 
may have been the original electors — ^whether the scot and lot 
householders, the tenants in burgage, the freeholders generally, 
or the freemen — ^very few boroughs retained their electoral 
system unaltered for any length of time ; all were subject to 
the changes arising from the development of local custom, and 
the tendency of such development was generally towards a 
restriction of the franchise (1). On receipt of the writ for the 
election of county and borough representatives, it was the 
sheriff’s duty to issue his precept to the cities and towns in 
his county ; and it was customary for delegates, appointed 
by their fellow-burgesses for the purpose, to attend in the 
county court and there either to report the choice of the 
borough, or themselves to elect the members to serve in parlia- 
ment. Gradually various select bodies of burgesses, by whatever 
names distinguished, usurped the power, and by long usage 
acquired a kind of prescriptive right, of election. By the end 
of the fifteenth century these select bodies had in many places 
substituted self-election for the suffrages of the whole body of 
the burgesses. In some boroughs a lengthy series of indirect 
elections led up to the final choice of the parliamentary repre- 
sentatives. Hitherto these encroachments on the rights of 
the town populations had gone on in each borough independently 
and spontaneously, deriving their sanction solely from the 
binding force of particular local custom. But from the 
accession of the House of Tudor, the rights of the inhabitants 
of boroughs were subjected to renewed and more rigid restric- 
tions, through the charters of municipal incorporation which 
now began to be granted in increasing numbers by the 
crown (m). With the privilege of incorporation was usually 
combined the gift, or renewal, of the right of sending repre- 
sentatives to parliament. This right was in many cases 

(l) On the very difficult subject of the mediaeval borough electorate, 
see the valuable study of May McKisack, The Parliamentary Bepresonta- 
tion of the English Boroughs during the Middle Ages (Oxford, 1932) ; and 
cf. Stubbs, Const, Hist., iii. 427-436 ; Anson, Law and Custom of Const., 
vol. i., p. 107 j Maitland, Const. Hist., pp. 88-90, 355-357 ; Porritt, Hist, 
of the Unreformed House of Commons, i., oh. iii. ^ne of the members for 
the city of Bochester in 1383 appears to have been employed as a labourer 
at 3c?. a day at the castle : F. P. Smith, Bochester in Parliament (1933)./ 

(m) The first charter of municipal incorporation in the classical form 
was granted in 1440 to Hull. 
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exclusively vested in the municipal governing body (the mayor 
and town council) which as a rule was nominated in the first 
instance by the crown, and afterwards maintained by self- 
election. These close corporations tended more and more 
to fall under the influence of the local territorial magnate. 
Thus, “ for national, as well as local government,” it has been 
well observed, “ the burgesses were put beyond the pale of the 
constitution. The power of the crown and aristocracy was 
increased at the expense of the liberties of the people. The 
same policy was pursued by the Stuarts ; and the two last of 
that race violated the liberties of the few corporations which 
still retained a popular constitution after the encroachments 
of centuries ” (n). 

Although these usurpations were in some places corrected 
after the Revolution, yet in others they were improperly 
continued and sanctioned by legal authority. By these 
various means the right of voting in many (but by no means 
all) cities and boroughs became generally restricted either to 
the mayor and town council, or to that body and its own 
nominees, the freemen ; and by the growth of an infinite 
variety of local usages, which, though in many cases not really 
ancient, were judicially recognised as such, the electoral, as well 
as the municipal, system of boroughs became greatly changed 
from its primitive popular character. The mass of abuses 
and anomalies was at length swept away by the Reform Act 
of 1832 (p), and the Municipal Corporations Act of 1835 (p). 
Finally, the Reform Act of 1867 admitted to the borough 
franchise all male occupiers of dwelling-houses of full agg_ 
who have resided for twelve months on the 81st July in any 
year, and have been rated to the poor rates as ordinary occu- 
piers, and have, on or before the 20th of July, paid such rates 
up to the preceding 5th January. It also admitted lodgers 
who have occupied for the same period lodgings of the annual 
value, unfurnished, of £10 (q). 

Under Edward IV. and Richard III. parliament has no 
history. The steadily diminishing frequency of parliaments, 
which is characteristic of the century, is still more marked 
under Edward IV., who met only seven parliaments in a reign 
of twenty-two years. One of them sat intermittently from 
1472 to 1475, but generally one or two short sessions of a few 
weeks sufficed. There were several intervals of two years 

{n) May, Const. Hist., iii. 279-280 ; Case of Qtto Warranto (1683), 8 
St. Tr. 1039 ; Hallom, Const, Hist., iii. 74. 

(o) 2 & 3 Will. IV. o. 45. 

(p) 5 & 6 Will. IV. c. 76, amended by 22 Viet. o. 36. 

{g) 30 & 31 Viet. e. 102. See Anson, baw an6 Custom, i, 113-114, Of. 
infra, pp. 641 seg. 
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without a parliament, the longest interval being from February 
1478 to January 1483 — ^nearly five years. The nobility, 
thinned by civil war and the hands of the executioner, and 
split up into contending factions, were unable to offer any 
political resistance to the power of the crown. The commons, 
by themselves, were as yet unequal to the contest. Under 
Edward IV. both lords and commons, instead of contending, 
like their predecessors, .for the establishment of rights and the 
redress of grievances, were subservient to the royal will. His 
legislation is scanty and concerned almost exclusively with 
minute trade and tariff matters ; parliament’s whole attention 
seems to have been devoted to the patient reconstruction of 
commerce after the ravages of international and internecine 
wars. His was the first reign in which no public remedial 
statute was passed, nor even a petition presented similar to 
those with which we have seen the commons, in former reigns, 
approaching the throne (r). In money matters Edward 
appears to have made himself, as far as possible, independent 
of parliamentary grants. He derived a very large income 
from the numerous forfeited estates of his enemies ; and all 
the feudal dues and the customs duties on merchandise were 
exacted with the greatest rigour. At least once in his reign 
the lords in parliament taxed themselves by a ten per cent. 

BeneTOiencos. income tax without charging the commons (s). He also extorted 
frequent tenths from the clergy, and, discarding the specious 
appellation of “ loans,” by which former kings had endeavoured 
to disguise the forced contributions of their subjects, he com- 
pelled the richer classes to make apparently voluntary gifts, 
under the new and less plai^ible name of “ benevolences.” As 
already mentioned, no complaint of any kind appears in the 
parliamentary records of his reign ; but it is evident from a 
passage in the remarkable address presented to Richard Duke 
of Gloucester, when invited, in 1483, to assume the crown, 
that the.natioD, though hitherto silent, had not been insensible 
to the illegality. “ For certainly wee be determined,” say the 
authors of the address, “rather to aventure and committe us 
to the perill of cure lyfs and jopardye of deth, than to lyve in 
suche thraldome and bondage as we have lyved long tyme 
heretofore, oppressed and injured by Extorcions and newe 
Imposicions, ayenst the Lawes of God and Man, and the 


(r) In Edward IV.’s last x>aTUBinent, in 1483, the commons ventured to 
make some complaints with respect to the wearing of liveries, the main- 
tenance of the public peace, and one or two other topics. Rot. Farl., vi. 198. 

(«) Rot. Pari., vi. 6 no. 9 (lA>dge and Thornton, 1771; the full text is 
lengthy and contains stringent provisions for making it effective and 
equitable. (The suggestion, ibid., 178, that there was a demand for 
redress of grievances before supply in 1484 is erroneous.) 
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Libertee, old Police and Lawes of this Realme, whcryn every 
Englishman is enherited ” ((). Accordingly, in Richard III.’s 
only parliament, benevolences were declared by statute to be 
forever illegal («). 

The development of the office of Speaker (a;) was one of the xhe office 
most important contributions of this period to our constitu- of Speaker, 
tional history. Here, as in many other instances, the first 
impression derived from a casual examination is one of remark- 
able continuity ; closer study, however, will show that beneath 
The familiar appearances there are fundamental differences 
which make it dangerous to regard the mediseval Speaker as 
though his office resembled that of his modem suceessors. 

In the middle ages it was always hoped that an assembly Theeudy 
would speak “ with one voice ” and “ with one accord ” (j/). 
Ordinarily this was possible, no doubt, and a murmur of assent 
was probably sufficient in many cases to assure the king of the 
concurrence of his parliament. When more difficult matters 
were involved, the lords might each in turn announce his 
opinion. It might be necessary to transmit to the king the 
results of a lengthy consultation, and then a spokesman was> 
needed — ^sometimes several, when the consultations took place 
in separate groups (z). An early example occurs in 1801 •. 
when the lords, having prepared an “ outrageous ” bill, un- 
heroically left it to a knight of the shire (Sir Henry Keighley) 
to convey the dangerous document to the king. The knight’s 
temerity landed him in the tower (a). More usually the lords 
deputed one of their own number to communicate to the 
king the result of their deliberations, as for example in 1882 
when Lord Beaumont spoke on their behalf (6). 

Sometimes dimly felt legal difficulties produced curious 
results. At the deposition of Edward II. there was much 
concern to make it clear that the proceedings were the work 
of all the estates, and for this purpose Sir William Trussel ■ 
acted as spokesman of the whole parliament (c) being himself 

(t) Rot. Pari., vi. 241. 

(u) 1 Bile. ni. c. 2 ; Lodge and Thornton, 179. 

(a:) A. I. Dasent, The Speakers of the House of Commons (1911), has a 
very useful chronological list, but is hardly a history of the office ; !E. 

Forritt, The Unreformed House of Commons (1903), i. 432-488 is valuable 
for the eighteenth century ; W. Stubbs, Constitutional History, iii. chap, xx 
is slight on the beginnings of the office. * 

(y) “ Les Prelatz & Sieurs trds-touz se leveront & excuseront a une 
voice ” — Bot. Pari.,, iii. 6 no. 14 is typical. 

(z) Examples in Plucknett, Parliament (English Government at Work, 
ed. J. P. Willard and W .A. Morris), 107-8. 

(a) Stubbs, Constitutional History, ii. 158. 

(b) Bot. Pari., ii. 64 no. 6. 

(c) Bot. Pari. Inediti (ed. H. G. Bichardson and G.O. Sayles), 101 ; 

M. V. Clarke, Bepresentation and Consent, 184^5, 191, 347. He was a 
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neither one of the lords nor of the eoininons. By a curious 
coincidence another Sir William Trussel in 1343 spoke on 
behalf of the commons in parliament, although he too was not 
a member (d). 

The above are clearly examples of temporary expedients 
for dealing with casual emergencies. A great step in the direc- 
tion of a more permanent office was taken by the Gkjod Parlia- 
ment of 1376. The Anonimalle Chronicle shows that there was 
another problem in organising the work of a large assembly in 
the middle ages. Business men, like the teachers and students 
of those days, made very little use of temporary written notes, 
compared with modem practice ; they relied to a much 
greater extent than we do upon memory. Now it is clear that 
in the Good Parliament (e) there was a man exceptionally 
gifted in this respect. Sir Peter de la Mare. After a long debate, 
he would sum up in an orderly fashion the various points 
made, to the admiration’ and complete satisfaction of his 
fellow members. We need not be surprised, for de la Marc 
was steward to the Karl of March, who like other great lords 
doubtless had his council in which the steward was the out- 
standing figure, and it is safe to assume that the management 
of the vast economic and political interests of the March 
estate would only be entrusted to a man of considerable 
ability. The commons without any hesitation chose de la Mare 
as their spokesman (/) and before the assembled lords and 
commons he presented their views with accuracy and assurance. 
The significance of de la Mare’s position is not so much Jiis 
acting as spokesman — others had done so long before — as the 
fact that he enjoyed a vague but powerful supremacy inside 
the house, and exerted a directing influence over its debates. 
And finally, he acted continuously ever since his first emergence 
until the end of the parliament. Already, then, several of the 
Speaker’s characteristics arc to be found in the work of Sir 
Peter de la Mare ; but the title is not accorded him in any 
official document. 

The rolls of parliament for the very next year contain the 


familiar of Lancontor (Clarke, op cit., J. C. Davies, Edward II., 462, .iMO 
no. 109) and on various occasions had boon knight of the shire and shcrifl', 
T. F. Tout, Edward II. (ed. Hilda Johnstono), 91 note 4; J. H. Ramsay, 
Genesis of Lancaster, i. 198. 

(d) Rot. Pari., ii. 136 no. 9 ; Trussel was employed by the king os a 
confidontial messenger, ibid., ii. 121 no. 28, 122 no. 29. 

(e) Supra, p, 184. 

(/ ) They “ prieroiit a lay qil vodroit prendre la charge pur eux davoir 
la sovoreinto do pronuncior lour voluiitcs en le graimt parlement avaunt 
les ditz seigneurs ” : Anonimalle Chron. (od. Galbraith), 83. De la Mare 
1 spoko several times for the commons before the loids, but generally 
i claimed that he was only their spokesman “ for this time ” or “ for to-day.” 
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first mention of a Speaker by title: Monsieur Thomas de 
Hungerford, chivaler, qi avoit les paroles pur Us Communes 
d’EngUUrre en cest ParUment (g). These words seem to imply 
a function extending throughout the parliament, but in fact, 
Hungerford is only mentioned in the proceedings of the last 
day of the parliament (h). We are on surer ground when we 
read in the next parliament of “ Monsieur Peres de la Mare, 
chivaler, q' avail Us paroUs de par la tJomune, faisant sa proUsta- 
tion.” It is indeed poetic justice that the doughty de la Mare, 
who had suffered imprisonment for his intrepid leadership of 
the Good Parliament of 1376, should be destined to complete 
in 1377 the edifice he had begun in 1376. Unlike Hungerford, 
de la Mare appears as Speaker at the very beginning of the 
parliament, and he is the first Speaker to make his formal 
“ protestation ” (i) — ^that what he is about to say is not his 
own invention, but the considered opinion of all the commons, 
and that if he forgets anything, dr misreports anything, his 
companions should correct him then and there (but Sir Peter 
of the faultless memory had nothing to fear on that score). 
Successive Speakers made “ protestations ” in varying terms, 
and in the next century the important claim to freedom of 
speech was inserted (k). 

It is instructive to observe the type of man chosen for the 
office, especially in the early formative years. De la Mare’s 
successor, Hungerford, was his opposite in politics but his 
fellow in everything else. Hungerford, in fact, was steward to 
the Duke of Lancaster, as de la Mare was steward to the Earl 
of March. The first two Speakers were thus managers of two 
great fortunes, and both succeeded in wielding the whole 
weight of the commons in the interests of a political party. 
The government quickly learnt the lesson, and thenceforward 
speakers were almost always drawn from the higher ranks of 
the royal service. During the minority of Richard H they 
seem to have been non-political administrators ; with the 
assertion of Richard’s personal rule the type changes and one 
of his most intimate friends and devoted followers. Sir John 
Bussy, was Speaker of the later parliaments of the reign (1). 

(g) Bot. Pari., ii. 374 no. 87 (Lodge and Thornton, 151-2). 

(h) Earlier communicationa from the commons (as Bot. Farl., ii. 363 
no, 18) are not stated to have been made by Hungerford. 

(f) Bot. Pari., iii. 5 no. 15 (part only in Lodge and Thornton, 152). Sir 
Peter de la Mare in 1376 had used words which amounted to much the 
same thing : Anonimalle Chron., 85. 

(fc) CJ. Pickering’s protestation in 1378 in Bot. Pari., iii. 34 no. 16 
(Lodge and Thornton, 154) ; the variations are discussed by J. E. Neale, 
Free Speech in Parliament, Tudor Studies presented to A. ¥. Pollard; 
infra, p. 277. 

(1) For Sir John Bussy, or Bushy, see Tout, Administrative History, 
iv. 12 ff., and. A. Steel, Biohard II., 
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The Lancastrian kings likewise secured the election of their 
most trusted councillors to the chair of the common’s house. 
John Durward, for example, was much employed by the king 
in carrying confidential verbal messages — duties requiring great 
discretion and a memory like de la Mare’s (m). The Speakers 
under Henry IV. and Henry V. were almost all constantly 
attending in the king’s council, and the same is true of several 
of the speakers under Henry VI. and Edward TV. .Although 
much still remains obscure, it seems clear that the crown fully 
realised the importance of the ofiRce and was willing, perhaps 
eager, to see it filled by men who were familiar with the small 
inner circle of administrators who conducted the daily work of 
government. What steps were taken to secure this important 
liaison between the government and the commons we can 
hardly guess. The commons seem always to have been regarded 
as electing their speaker ai^d it may well be that they felt the 
house would benefit from having such an intimate link with the 
king. We hear only once during this period of a contest, and 
that was in 1420 when Roger Hunt gained the nomination 
over Richard Russell by a majority of four votes (n). The 
general impression made by all this seems to be that the Speaker’s 
position in the commons must have been something like the 
lord chancellor’s in the lords at the present day ; in both 
cases the presiding officer was not only a spokesman on behalf 
of the house to the king, but also a representative of the 
government in the house. 

We have already seen that the office w’as perilous. Sir 
Peter de la Mare was imprisoned, but worse befell some of his 
successors, for whom the speakership was a stage in the 
hazardous career of- politics. Bussy, William Tresham, Thomas 
Tresham, Thorpe, Wenlock, Catesby, Empson, Dudley, Sir 
Thomas More — all came to violent ends on the scaffold, in civil 
war or by assassination. The list illustrates most strikingly 
the type of man, adventimous, and deeply committed in partisan 
politics, who often filled the office. 

The history of parliament is of absorbing interest ; but it 
was not the only factor in the constitution. Indeed, during 
the fifteenth century there were but fifty-six parliaments. 
The session was very generally about six weeks, and one session 
a year the normal practice, although there were years without 
a session, and such periods became longer and more numerous 
as the ccntimy draws to its close. So intermittent an organ 


(m) J. F. Baldwin, The King’s Council, 160 ; there is a note upon him 
by J. H. Bound, English Historical Review, xxix. 717—19, 

(n) This interesting discovery was made in the borough archives of 
King’s Lynn by Miss M. McKisack, Representation of Boroughs, 142. 
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could only exert occasional influence upon the course of events. 

The fact that it still continued to be summoned in spite of its 
waning activity is a remarkable testimony to the soundness 
of the foundations laid in the preceding century. If we can 
judge it fairly by its works, then it would appear that from 
about 1461 onwards it was the mercantile classes with their 
constant demands for tariffs and regulations who kept parlia- 
ment alive (o). 

Meanwhile, the work of government went on with the Adminisbative 
appearance, at least, of growing efflciency. The surviving 
archives show us machinery of ever-increasing elaboration 
operated by a lar^ professional civil service. The oldest 
institutions — ^the ei^equer, chartcery, comiAon law courts — 
were now solemn and formal bodies employed in ancient 
procedures which were slow, highly technical, inflexible and at 
times ineffective. Their official heads were officers of great 
dignity and occasionally became conspicuous ministers. For 
the most part, however, they were content to devote them- 
selves to the formalities rather than to the substance of govern- 
ment. Newer institutions, less dignified, less enciunbered ' 
with elaborate procedure, but much more adaptable and active, 
began to supplement the ancient bodies. The wardrobe and 
the chamber became great financial institutions ; the signet 
and privy seal offices (p) drafted documents which the chancery 
merely copied : the council and the star chamber undertook 
tasks which the common law courts were incapable of dealing 
with. 

Thes^ two sets of institutions, the new and the old, could 
hardly avoid conflict, and they have bequeathed to later ages 
two views of government, both of them valuable, yet so 
mutually inconsistent, that for centuries the most that could 
be hoped for was a tolerable balance between them, rather • 
than a genuine reconciliation. V Thus, the rigidity of the common 
law courts gave us the principles of the rule of law and of due 
process of law (g). The conciliar courts on the other hand 
worked out the idea of equity and insisted that formal rules 
ought to yield before substantial justice. Each of these ideas 
is of fundamental value ; their fierce conflict in the Stuart 

(o) Borough members were active in keeping their constituents informed ! 
about parliamentary proceedings and were doubtless busy in promoting 
the interests of the towns ; several of the cases of parliamentary privilege 
during the fifteenth century involved burgesses — M. MoKisack, Repre- 
sentation of the English Boroughs, chapter vii. 

(p) These institutions are discussed at large by T. F. Tout, Chapters in 
Administrative History, (6 vols., Manchester, 1920-1933) ; brief intro- 
ductions to this newly discovered aspect of constitutional history will be 
found in his Collected Papers, ii. 101, 223 ; iii. 143. 

[g) W. S. Holdsworth, Some Lessons from our Legal History, chapter ii. 
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period was inevitable but the eighteenth century patiently 
achieved a balance,' and the nineteenth century a reconciliation 
of law and equity. Much the same antinomy existed in 
administration, and the Avar between parliament and preroga- 
tive was, partly at least, concerned with the issue between 
strict and discretionary administration which is a current 
problem to-day ; so far, a balance rather than a reconciliation 
seems to be the immediate aim. 

These new organs of administration were staffed with active 
and well-trained men who in general were bent on making a 
career ; the great offices of state, on the other hand, were 
becoming more and more confined to the great baronial 
families (r). Moreover, these newer institutions were intimately 
connected with the king and his household. Constantly 
attendant upon him, they were always available for consulta- 
tion, always ready to receive the royal commands, and conse- 
quently became the prompt and effective instruments of the 
royal will. 

They were instruments only j the primum mobile of the 
entire system was the king, and upon his character and political 
judgment everything depended. Equally for good and for ill, 
the civil service was a powerful tool in his hands. It is not 
surprising that the baronage, and large niunbers of o'thers who 
shared their sentiments, should have viewed these develop- 
ments with considerable misgiving. Some feeling of resentment 
among an agricultural aristocracy against the professional 
administrators of a centralised government is generally to be 
found in the middle ages in England and on the continent. 
The motives varied in quality. Some felt it an affront to be 
taxed, examined and ordered about by obscure clerks of 
doubtful origin ; others looked enviously at the rapid increase 
in wealth of royal clerks ; many were unable to understand 
the processes of administration and felt sure that they w'cre 
often corrupt ; still others saw a menace to their liberties in 
the growth of royal administration' Clearly there were some 
grounds for this attitude. Royal clerks were zealous rather 
than scrupulous, and certainly became prosperous ; and their 
activities were by no means easy to explain or justify in some 
cases. It is undeniable that the continental absolutisms Avere 
established by the efforts of such men. 

Coupled with this, were the political demands of the baronage. 
From the early thirteenth century onwards it is clear that there 
was a group of men who were interested in politics, considered 


(r) Handbook of British Chronology (ed. F. M. Fowicke) has very 
useful lists of office holders down to 1939. 
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themselves competent in public affairs, thought that they 
ought to be consulted upon momentous matters, and were 
prepared in the last resort to impose their views upon the 
king, and on several occasions did so. The composition of 
this class, whom we may call “ the politically effective public,” 
varied from time to time. In its early stages, historians can 
describe it with rough accuracy as “ the earls ” ; it soon 
becomes enlarged to “ the magnates ” or “ the baronage.” In 
the fifteenth century it is still the baronage which provides 
the opposition when there is one, and for the most part the 
knights followed in their traiii^ 

The struggle is therefore between the baronage and usually 
their sympathisers, the knights, on one side, and the king, his 
council and the administrators (especially the household 
officers) on the other. It will be noted that the bishops were 
territorial magnates like the barons, although they often 
attained their sees after long service as admiAistrators. They 
often had the choice, therefore, of throwing their influence on 
one side or the other, or of acting as mediators between the 
two, A few bishops of character and ability could thus play a 
very important r61e upon occasion. For over two eenturies 
the council was the strategical key to the situation. Many 
times the baronage insisted that the council should consist 
of a precise list of persons whose names should be publicly 
known ; upon occasion they would force the king to accept a 
council of persons nominated by them. In 1284 the bishops 
joined the barons in forcing the king to remove Poitevins from 
his council (s) ; in 1237 a council of twelve was named and 
sworn (t ) ; in 1244 there was talk of confiding all business to 
four of the greatest magnates (u) ; in 1238 the barons imposed 
an elaborate paper constitution embodying their ideas and 
went to war in defence of it (a:) ; in 1264 they produced a 
scheme which went to the opposite extreme of simplicity (y). 
The long reign of Henry HI. was thus a continuous struggle.',' 
The king was too weak, financially and politically, to maintain 
his council in which foreigners were so unpopular an element — 
although they were sometimes able administrators. The 
barons, on the other hand, sought a council of magnates and 
claimed the great offices of state for members of their own 
order. 


(«) J. F. Baldwin, The King’s Council in ..he Middle Ages (Oxford, 1913), 
26 ; Matthew Pans, Chron. JIaiora, iii. 269. 

(<) Baldwin, 27 ; Matthew Paris, Chron. Maiora, iii. 382. 

(«) Baldwin, 28-9 ; Matthew Pans, Chron, Maiora, iv. 366 ff. 

(x) Supra, p. 148. 

{y) Baldwin, 32-3 ; Rymer, Foedera (Reo. Comm.), i. 443 (Stubbs, 
Charters, 401). 
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Under Edward I. things were very different. The council 
became a more definite body and its members took an oath 
of office — which in the middle ages was a potent factor in impos- 
ing a sense of responsibility, and to some extent served to 
define the scope of an office. The official and household element 
was dominant in the council, which, moreover, kept a firm 
hold upon administration. T he b arons, on the other hand, 
now had parliament as their constant organ for participating 
in the government, or for criticising it, and in the sharp 
conflicts which arose the king personally was the object of 
attack rather than the council. 

The reign of Edward II. saw the council once again the 
storm centre, and the lords ordainers produced yet another 
experiment in remodelling the system of government ; it is 
significant that one of their great concerns was that the king 
should not make grants without the consent of six magnates (s) 
— this matter of. the disposal of the royal patronage in offices, 
lands, wardships, livings, pensions and money gifts is one that 
constantly recurs. The ordainers insisted that the great offices 
should be filled to the satisfaction of the baronage (a), and for 
this and several other purposes they took their stand upon 
the dogma of annual parliaments, which they wished to make 
supreme over king, coimcil and ministers alike (6). The policy 
was carried further in 1341 when the baronage, now describing 
themselves as “ peers,” undertook to defend magnates who 
had held high office from the wrath of the king (c). Under 
Richard II., the magnates started with the initial advantage 
of a minority, which gave them ample opportunity of setting 
up councils to their liking, and were very reluctant to surrender 
this position when the king came of age (d). 

The accession of the house of Lancaster was only made 
possible by a combination of great baronial families, and 
Henry IV. was never allowed to forget it. Before his accession 
he doubtless had shared the general views upon government 
held by the magnates, and now that he was king he seemed 
hardly able to dispute them. Archbishop Arundel pointedly 


(z) Ordinances (1311), c. 3 ; cj. supra, p. 176. Tho barons had made a 
similar attempt in 1258 by the Provisions of Oxford, Geo jura le Ghancelcr 
(Stubbs, Charters, 380). The policy was based on a fear of favoritism, 
and the belief that these casual revenues should serve to relieve the 
taxes. In fact, they were used to reward men who would nowadays be 
salaried civil servants — ^although the undeserving often outran the 
meritorious in the race for favours. 

(o) Ordinances (1311), c. 14 (Lodge and Thornton, 14). 

(6) Ordinances (1311), c. 29 (Lodge and Thornton, 16). 

(c) Supra, pp. 182-3. 

(d) Supra, pp. 189, 191 ; note that typically baronial demands are 
made ostensibly by the commons. 
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commended the new king as a “knowing and discreet man, 
who is willing to be governed and counselled by the Sages and 
Ancients of the Realm ” (e). Parliaments met fairly regularly, 
and extra-parliamentary meetings of the magnates in great 
councils were also often called. Major issues of policy seem 
to have been decided in parliament or great council, thus 
leaving the small council for the day-to-day work of admini- ' 
stration (/). Such a development should have left the council 
outside of politics, but this was not to be. In the first place, 
the'’^bm’den of work, much of it gwasi- judicial, was over- 
whelming, and in spite of heroic efforts the councillors could 
not keep up with it. There was also the dangerous question 
of the 'royal patronage, and the barons (or some of them) 
desired to capture it and use it to build up their own “ influence” 
— ^in very much the same way as the Whig magnates were to 
exploit royal patronage in the eighteenth century. To effect 
this object, the barons embarked upon a struggle for the 
control of the small seals, which by this time automatically 
authorised. the application of the great seal to the documents 
by which royal grants were made (g). Several times the barons 
successfully demanded that the names of the councillors 
should be publicly disclosed, and magnates appear in the list 
with increasing frequency ; there is record, moreover, of their 
dogged application to masses of administrative detail. 

Henry V. had to treat the magnates with great caution hr 
order- to manoeuvre the declaration of war upon France which 
neither the lords nor commons wished (ft) ; but once the war 
began, the attention of the magnates was diverted from the 
council board to the campaign. The minority of Henry VI. 
gave the magnates another chance which they eagerly acceptedv 
A coimcil was named and it only consented to serve on condition 
of disposing of the whole royal patronage, to the exclusion of 
the LoM Protector (i). A long series of ordinances which 
aim at regulating the procedure of the council makes it clear 
that its business was extremely heavy (ft) ; it is equally clear 
that the magnates had little taste for it unless their personal 
interests happened to be involved. Attendance became 
irregular as magnates discovered that their zeal for public 


(e) Bot. Pari., iii, 415 no. 2. 

( / ) Baldwin, King’s Council, 152. 

{g) Rot. Pari., iii. 672-3 ; Plucknett, Place of the Council in the Fifteenth 
Century, in Transactions of the Royal Historical Society (1918), 177 ff. 
CJ. Rot. Pari., iii. 680 no. 68. 

(7i) Plucknett, loc. cit., 167-8. 

{^) Baldwin, King’s Council, 172; Rot. Pari., iv. 176 no. 29 (partly in 
Lodge and Thornton, 75-77). 

(t) There are extracts from some of them in Lodge and Thornton, 73-9. 
E.O.H. 10 
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affairs did not extend to several hours’ office work daily. 
Heavy charges were incuri'cd by paying substantial salaries, 
which some of the bishops- patriotically gave back to the 
exchequer. The lords of the council, from the dukes downwards 
were certainly drawing large sums ; “ the patent rolls arc 

filled with grants to lords Cromwell, Hungerford, Tiptoft ”{l) (all 
three were prominent councillors). There can be no doubt 
that there was much corruption and that poor suitors received 
, no relief unless they could buy the interest of some councillor. 

The young king began to intervene in business in 1437 
when he reserved to himself the more important patronage (m); 
in 1444 he secured control of the seals (n) and at last reduced 
the council to its normal position. It was too late. Irre- 
parable harm had come from the previous twenty years. The 
demoralisation of those who should have been the nation's 
leaders, the immense increase in maintenance, livery, embracery 
and public disorder, the development of fierce feuds among 
the magnates, and finally the revival of the ancient hatreds to 
which York and Lancaster were heirs, all combined to involve 
the baronage and the king himself in the ruin of the Wars of tlic 
Roses. 

The new dynasty has left us little material for the history 
of the council (o). The general impression is of a strong personal 
government, little troubled with parliaments, conducting 
the work of government through a council which seems to 
have been numerous, but for the most part consisting of 
industrious officials. When magnates did assemble in council, 
they were especially engaged in judicial business in the star 
chamber. That court, in fact, was the true heir of the mcdia-val 
council ; but when the Tudors needed advice they turned to 
a body which came, as it were, only by a collateral and junior 
line from the middle ages ; this came to be known as the privy 
council (p). 

A valuable contemporary commentary upon council govern- 
' ment has been left us by Sir John Fortescue, who was Chief 
Justice of the King’s Bench from 1442 to the close of the year 
1460, becoming thenceforward the titular chancellor to 
Henry VI.’s fugitive court in Scotland and France. His 
remarks (q) were written after the final fall of the Lancastrian 


(i) Baldwin, King’s Council, 179. 

(m) Rot. Pari., v. 439. 

(n) Nicolas, Proceedings and Ordinances, vi. 316-20 (c. 1440-3) ; Rymor, 
Foedera, xi. 75. 

(o) Baldwin, The King’s Council, 419. 

{]>) Ibid., 450 ; infra, pp. 282 ff. 

(</) Fortescue, The Governance of England (ed. Plummer), 145-9 (and 
in Lodge and Thornton, 88-90). 
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house in 1471, and when he was eventually reconciled to 
Edward IV. and admitted to his comicil. ^e is emphatic that 
the crown was being impoverished by ' the distribution of 
royal patronage among the dependants of the magnates. To 
point the moral, “ he sketches a model council of twelve laymen 
and twelve spiritual men — ^the wisest and best that can be 
found — ^who are to counsel continually. These, it should be 
noted, contained not a single lord, but to them the king might 
add four nobles and four prelates. At their head was to be a 
.. Capitalis Consiliaritis, but this dignity was reserved not for a 
Bedford or a Gloucester, but for one of the simple twenty-four. 

Further, the simple men were to be paid a salary, but the 
noble men none. . . . The chancellor, treasurer, keeper of 
the privy seal and the chamberlains had long been the most 
assiduous members of the council, but Fortescue holds them all 
suspect ; they may come to his ideal council if they like, he 
says, but he does not welcome them. . . . Fortescue is Lancas- 
trian enough to call the lords at large consiliarii nati, but he 
will only have their presence when it is invited, and even the 
eight lords and prelates nominated by the king were to receive 
no salaries, and so they too could be trusted to stay away " (r)/ 

As a practical statesman Fortescue thus expresses the utmost 
vdistrust of the magnates ; he was a keen observer, and his 
verdict that'" Lancastrian government was essentially govern- 
ment by the magnates' and that it failed by the fault of the 
magnates, is amply confirmed by the history of the fifteenth 
century. « His ideal council was indeed a feeble suggestion ; 
its great vice was that it merely ignored the social problem 
which had wrecked the scheme ofXancastrian government. 

That problem which is not inaptly described as “ bastard 
feudalism ” {s) has left its mark on the statute book and^parlia- 
nieiit rolls in a long series of acts against the giving of liveries 
and the maintenance of huge retinues of dependants which 
were a constant temptation to private war, the intimidating of 
juries and similar excesses. Underlying these conspicuous 
symptoms was a deeper and less obvious economic movement 
which contemporaries found puzzling, and which still furnishes 
a difficult chapter in our economic history (t). 

Fortescue’s political experience led him, and rightly, to Theiawyere’ 

view on the 

place of 

(r) Plucknett, Place of the Council in the Fifteenth Century, Trans- ?“**““*■•*• 
actions of the Royal Historical Society (1918), 169-160. 

(a) Good descriptions of the state of affairs are given in the introductions 
to the Paston Letters (ed. J. Gairdner) and Fortescue’s Governance of 
Fngland (ed. C. Plummer) ; cf. K. B. McForlane in Transactions of the 
Royal Historical Society (1944), 53-79. 

(f) The problem has been recently surveyed by M. Postan, in the 
Economic History Review, ix. 160, xii. 7. 
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regard the council as the crux of the situation. He tells us 
little about parliament (m). The material briefly reviewed in 
this chapter can easily give the impression that parliament 
in the fifteenth century was not unlike that of the nineteenth. 
This resemblance is undeniable, but it is superficial. The 
Lancastrian parliaments had indeed developed forms and 
even procedures which were to persist for centuries to come. 
They were, moreover, of a sort which later centuries, searching 
for precedents, found particularly useful. The greatest con- 
tribution which this century made was possibly that very 
fact that its rolls contained precedents which later ages could 
appeal to, and which seemed especially weiglity in the Stuart 
age when a historical argument had a great advantage over an 
analytical one. There is reason to believe that there had been 
as yet little systematic thought about parliament. Much was 
written in the middle ages about monarchy in all its aspects, 
theological, political and practical ; Fortescue (who had 
studied some of that literature to good purpose) could also add 
something on the practical aspects of counsel, but much less 
progress had been made in thinking about parliament. The 
lawyers had been compelled to consider the problem in occa- 
sional cases which raised points of constitutional law (x). 
They regarded parliament as a feudal court, and surmised that 
taxation was possibly a feudal profit arising from it. The idea 
of representation was familiar, at least in the form of the 
powers of attorney in private law. They realised, too, that 
parliament was a group, and that there was also a “ com- 
munity ” of the realm. The relations between those groups 
and their individual members aroused some discussion. The 
characteristic of all these debates is their reliance upon concepts 
of private law, and their failure to reach any solid conclusions 
in terras of constitutional theory. Nor is this simprising, for in 
the middle ages the only part of the law to be developed in 
considerable depth was the law of property. 

Parliament might be baffling, but monarchy was familiar, 
and Fortescue wrote upon it in several books. These were 
based partly on the academic political science of his day which 
drew its thought from Aristotle through the scholastic theo- 
logians, and from the Roman lawyers ; but it also owed some- 
thing to experience and the observation of English and French 
institutions at work. We may conclude this chapter with a 


(u) As noticed by S. B. Chrimes, Constitutional Ideas, 67. 

(*) Some cases are discussed in Flucknett, The Lancastrian Constitution, 
in Tudor Studios presented to A. F. Pollard ; cf. S. B. Chrimes, English 
Constitutional Ideas in the Fifteenth Century, and M. V. Clarke, Medieval 
Beprosentation and Consent. Of, infra, p. 660. 
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quotation -from his Be Laudihus Legum Anglie : “ A king of 
England cannot at his pleasure make any alterations in the 
laws of the land, for the nature of his government is not only 
regal, but political. Had it been merely regal, he would have 
a power to make what innovations and alterations he pleased 
in the laws of the kingdom, impose tallages and other hardships 
upon the people whether they would or no, without their con- 
sent, which sort of government the civil laws point out, when 
they declare ‘ Quod principi placuit legis habit vigorem ’ {y). 
But it is much otherwise with a king whose government is 
political, because he can neither make any alteration or 
change in the laws of the realm without the consent of the 
subjects, nor burden them against their wills with strange 
impositions, so that a people governed by such laws as are 
made by their own consent and approbation enjoy their 
properties securely, and without the hazard of being deprived* 
of them, either by the king or any other ” (a). 

(y) Inst. 1, 2, 6 ; Dig. 1, 4, 1. 

(z) De Laudibua, c. 0. There is an excellent edition by Chrimes (Cam- 
bridge, 1942), who has also treated his political ideas at length in English 
Constitutional Ideas (Cambridge, 1936). Of. M. A. Shepard, Political and 
Constitutional Theory of Fortesoue, in Essays in honor of C. H. Mollwain 
(1936), 289-319. 
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CHAPTER IX 

THE EARLIER TUDOR PERIOD 
(1486—1558) 

HENRY Vir., HENRY Vm., EDWARD VI., MARY 

General The Tudor period is almost synchronous with the sixteenth 

Si(^f*Uio century, an age remarkable for its material prosperity, and 

Tudor period, for its' intellectual and religious activity. The mighty imjniisc 
given to commerce by the discovery of America and of tlic 
passage of the East Indies by the Cape of Good Hope, coupled 
with the certainty imparted to the science of navigation by 
the use of the compass, caused an enormous increase of the 
wealth of the middle classes. ) Intent upon the acquisition 
of private gain, the merchants and traders were for the most 
part satisfied to leave questions of government to others, so 
long as they themselves were permitted to pursue their avoca- 
tions in peace. (. Simultaneously with the extraordinary expan- 
sion of commerce there were other causes at work which tended 
to withdraw men’s minds from the consideration of purely 
political topics . ) 

the revival of learning, and its rapid dissemination among 
all classes through the medium of the printing-press, the 
profoimd religious agitation of the' Reformation, and the spirit 
of bold enquiry which it excited concerning matters of tlie 
deepest interest hitherto generally accepted as beyond disinitc 
■ — all contributed to concentrate popular attention upon 
intellectual and religious progress, to the neglect of politics. 
^On the continent of Europe, the introduction of standing 
armies, and the revolution in t&e art of war which made it 
“ a distinct science and a distinct trade,” had emancipated 
rulers from the chief restraint on their power — ^the fear of an 
armed people — and enabled them either utterly to sweep 
away, or reduce to empty formalities, the national assemblies 
which had once been as free and as potent as our own early 
parliaments. The free constitutions of Castile and Aragon 
were successfully overthrown by Charles V. and Philip II. ; 
and the States-Gencral of France, after languishing for a time, 
ceased altogether in 1614. until resuscitated in 1789, for their 
final meeting on the eve of the Great Revolution. In England, 
too, parliamentary institutions passed through a season of 
trial. That they did not perish here as on the continent was 
partly due to the Lancastrian tradition which the Tudors 
to some extent inherited and partly to the personal character 
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of Henry VIII., who “ sought to make Parliament not the rival, 
still less the master, but the foundation of the royal autho- ! 
rity ” (o). Despot as he was, he was yet animated by a 
scrupulous regard for the letter of the law. ^/^hile his fellow 
tyrants abroad were everywhere overthrowing free institutions, 
Henry was in all things showing them the deepest outward, 
respect. Through his reign he took care to do nothing except! 
in outward and regular legal form, nothing for which he coula 
not shelter himself under the sanction either of precedent or 
of written law.” If he “ could get the letter of the law on 
his side, he was satisfied ; otherwise his conscience was 
uneasy ” (ft). This peculiar character of Henry’s despotism, 
his anxiety to do everything in proper parliamentary and 
judicial form, “while it degi’aded parliamentary and judicial 
institutions at the time, really did a great deal to strengthen 
and preserve them for better days”(c). The parliament! 
often served to cover his most outrageous proceedings with a' 
convenient and plausible appearance of popular approbation. 
When Henry had cut off Aime Boleyn’s head on one day and 
married Jane .5e3miour the neirt morning, the parliament 
gravely listened to a speech from the lord chancellor, assuring 
the world that the king did not do it “ in any carnal con- 
cupiscence,” and immediately proceeded to pass an Act declar- 
ing that it was all done “ of the king’s most excellent good- 
ness ” (d). Nevertheless Henry’s jiroposals were sometimes it 
opposed, and bills were rejected and amended by the Housef 
of Commons (c) ; and with some show of truth he could write 
to the Pope in 1529 : “ The discussions in the English parlia- 
ment are free and unrestricted ; the crown has no power to 
limit their debates, or to control the votes of their members. 
They determine everything for themselves, as the interests 
of the commonwealth require ”)(/). 

(а) Pollard, Factors of Modern History, 108 — 111. (f‘ We shall find that' 
Henry VUI. was anything but hostile to his Parliaments ; that under him ' 
the Parliamentary system is extended and developed ; that Parliamentary 
privileges are asserted and maintained ; and that Parliament is edneated' 
up to a national sense of duty. Parliament in fact owes much more to 
the Tudor monarchy than a democratic age is willing to admit, ’yp. 109< 
Cf. also Fisher, Political Hist, of England, ed. Hunt and Poole, vol. v.* 
pp. 6 — 7. 

(б) Freeman, Growth of Eng, Const., 101 ; Fortnightly Review, Sept. 
1871, on “ The use of Historical Documents.” 

(c) Ibid. 

(d) Speech of Lord Chancellor Audley in 1536, Lords’ Journals, p. 84 ; 

28 Hen. VIII. c. 7 ; Fronde, Hist. Eng., ii. 535, 639. . 

(e) Pollard, Factors of Modern History, 123 — 126. L" The idea that ' 
Parliament did nothing but register royal .edicts cannot stand for a 
moment after an examination of the Parliamentary proceedings of the 
reign 5(p. 125) ; i/i/m, p. 275. See also Tanner, Tudor Documents, 518 aej. 

(/) Froude, Hist. Eng., i. 309. 
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/• Independently of the general political apathy to which 
allusion has been made, the attitude of parliaiuent. during 
the Tudor age, so unlike its demeanour at an earlier and at a 
later period, is to be accounted for by the fact that the old 
nobility, the leaders in former struggles for liberty, had been 
cut off in the Wars of the Roses, and the commons had not yet 
acquired sufficient importance and self-reliance to act alone. 
The temporal lords summoned by Henry VII. to the parliament 
of 1485 were only twenty-eight in number, and of these several 
were new creations. The new nobility which gi-ew up under 
Henry VII. and his son owed everything to the royal favour, 
and were restrained from independent action alike by gratitude, 
by interest, and by fear of the resolute vengeance which those 
monarchs unsparingly dealt out to all who opposed them. A 
watchful jealousy of all individuals likely to disturb their 
power was a characteristic of all the Tudor sovereigns. The 
nobles found safety and advancement by acting the part of 
courtiers, rather than of mediaeval parliamentary barons. 
Henry VII., says Lord Bacon, “kept a strait hand on his 
nobility ; and chose rather to advance clergymen and lawyers, 
which were more obsequious to him, but had less interest in 
the people ” (g). The same policy was pursued by Henry VIII. 
and Elizabeth. The renmant of the old nobility, the Percies, 
Nevilles, and Howards, were disgusted at the advancement in 
the course of a generation of men like Wolsey, Cromwell, Cecil, 
Bacon, and Walsingham. The rising of 1636 which called itself 
the “ Pilgrimage of Grace,” and the later rebellion of the Earls 
of Northumberland and Westmoreland in 1569, were as much 
a protest against the “newe set-upp nobles,” as against the 
“ new-found religion ” and the incarceration of Mary Queen 
of Scots, the representative of the ancient faith (h). At the 
same time under Henry VIII. there is little evidence of govern- 
ment interference with election to parliament. In the reigns 
of Edward VI., Mary, and Elizabeth, a large number of small 
boroughs were created ; but if the object of their creation was 
to increase the royal influence in the House of Commons, it 
singularly failed (i). Moreover the anxiety which the Tudor 

(g) Hist, of the reign of Henry VII., ed.’Lmnby, p. 217. 

The pilgrims of 1536 swore to “ expulse all villain blood from the 
king’s grace and his privy council " — Letters and Papers of Henry VIII., 
xi. no. 892. In their proclamation the rebels of 1669 justified their proceed- 
ings on the ground that the queen was surrounded " by divers newe set-upp 
nobles, who not onlie go aboute to overthrow and put downe the ancient 
nobilitie of the realme, but also have misused the queen’s majestie’s owno 
personne, and also have by the space of twelve yeares nowe past set upp 
and mayntaynod a new-found religion and heresie contrary to Ood’a 
word.” — ^Lingaord, viii. 46. 

(t) See Pollard, Factors in Modern History, pp. 120 — 123, and in/ra, 
p. 273 note (e). 
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monarchs generally 'displayed to secure the sanction of parlia-' v 
ment for all their proceedings, afford the strongest testimony 
to the real power and importance of the national assembly. 

Under Elizabeth, the commons began to resume their firm' 
tone and bearing, and thenceforth never desisted until they 
had won back their ancient liberties and established them on 
^jB, sure foundation. 

D uring the 120_jffiaxS-jspanned by the Tudor dynasty, the 
power of the ero^ was strongly exerted ; ‘but irwasTtstiaily 
exercised with dfscretfon ; and the want of a standing army ' 
acted as a perpetual restraint which did not indeed prevent 
the crown “ from sometimes treating an individual in an 
arbitrary and even in a barbarous manner, but which effectually 
secured the nation against general and long-continued oppres- 
sion ” (A). In the meantime, amidst the political lethargy of 
the great mass of the people, a silent transfer of power wm 
taking place. The commercial wealth of the middle classes | 
enabled them to buy up the estates of the old landed proprietors, i 
and feudalism grad ually died out (Z). The persecution of %e| 
Puritans roused up a splffbof opposition to the crown, and the" ' 
struggle for religious freedom led on to the vindication of political 
freedom also. Under Elizabeth, opposition was restrained by 
her personal popularity, and by the feeling that a strong 
government was necessary amidst the perils to which both 
she and the nation were exposed from the Pope, from Spain, 
and from Prance ; but this forbearance ended with the advent 
of the House of Stuart. 

>/ The results of the protracted contest between the crown and BBNnr 
the people during the middle ages are thus concisely summed 
up by Hallam, in enumerating the essential checks upon the checks on 
royal authority existing at the accession of Henry VII. the royal 
(1) “ The king could levy no soyt of new tax upon his people, 
except by the grant of his parliament, consisting as well of *"*■ 
bishops and mitred abbots, or lords spiritual, and of hereditary 
peers or temporal lords, who sat and voted promiscuously in 
the same chamber, as of representatives from the freeholders 
of each county, and from the burgesses of many towns and less 


{k) Macaulay, History of Slngland, i. 3i. Gf. also Maitland, Const. 
Jlist., p. 237 : “ The Tudor monarchy is indeed something very different 
from the Lancastrian — ^the latter was a very limited monarchy ; the 
former, if we regard its jwftotical operation, seems almost imlimited. 
Still the difference, when we look into it, ^ found not so much in the 
nature of the institutions whitjh exist as in the spirit in which they work ; 
the same machinery of king, lords, commons, council, law courts, seems to 
bring out very different results.” 

' (1) H. M. Cam, The decline and fall of English Feudalism, History, 
XXV. 216 — 233 ; R. H. Tawney, The rise of the gentry. Economic History 
Review, xi. 1 — 38. 
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considerable places, forming the lower or Commons’ House. 
(2) The previous assent and authority of the same assembly 
were necessary for every new law, whether of a general or 
temporary nature. (3) No man could be committed to prison 
but by a legal warrant specifying his offence ; and by an 
usage nearly tantamount to constitutional right, he must be 
speedily brought to trial by means of regular sessions of gaol- 
delivery. (ri) The fact of guilt or innoeence on a criminal 
charge was determined in a public court, and in the county 
where the offence was alleged to have occurred, by a jury of 
twelve men, from whose imanimous verdict no apjrcal could 
be made. Civil rights, so far as they depended on questions of 
fact, were subject to the same decision. (5) The officers and 
servants of the crown, violating the personal liberty or other 
right of the subjeet, might be sued in an action for damages to 
be assessed bj' a jury, or, in some cases, were liable to criminal 
process ; nor could they plead any wari’ant or command in 
their justification, nor even the direct order of the king ” (m). 
To these may be added, (6) The liability of the king’s ministers 
to be impesebed by the commons tor misgovemment. I'hiv 
constitutional right had not indeed been exercised since the 
reign of Henry VI. (n), and lay dormant throughout the Tudor 
period, but it was dormant only, and with the revival of the 
spirit of liberty under James I. the right of impeachment was 
reasserted. Hallam added a general warning that all these 
js^curities, though undoubtedly established by law, were more 
lor less evaded in actual practice by the Tudor sovereigns : — 
the general privileges of the nation were far more secure than 
pthosc of private men ” ; and on the whole “ there was, perhaps, 

: little effective restraint upon the government, except in the 
I two articles of levjung money and enacting laws.” 

A careful examination of Hallam’s famous “ checks ” is 
therefore necessary if correct estimates are to be formed of 
the achievements of mediaeval constitutional lawyers, and the 
nature of Tudor governraent.-^ (1) Direct taxation was certainly 
limited in the manner which Hallam described ; but the 
incidents to be related m the course of the present chapter will 
show how frequently the crown levied direct contributions 
which were sometimes, but not always, condoned ex post facto 
by parliament. The whole question of indirect taxation in 
the form of customs dues was still open, and only in Stuart 
times was it seriously examined from a constitutional point of 
view. Both Henry. VIII. and Edward VI., moreover, made 


(rn) Hallam, Const. Hist., i. 2. 
(n) Supra, pp. 216-6. 
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drastic use of their prerogative in debasing the coinage. 

(2) There was indeed by this time an ascertained list of 
documents called statutes, and additions to the collection 
could only be made by parliamentary means. The Tudors, 
however, were active in developing other types' of legislation 
which were powerful instruments of government in spite of 
the fact that they were not equated with statutes by the 
lawyers. These were proclamations principally, but some 
matters, notably the printing and publishing of books, were 
regulated by decrees of the council published in the star 
chamber. (3) The idea of due process of law, especially in 
criminal matters, was familiar and cherished, but the hardest 
part of the struggle for its recognition still lay in the future, 
when the pretentions of the privy council and of the secretaries 
of state seriously threatened the principle, and the technical 
deficiencies of the writ of habeas corpus jeopardised its enforce- 
ment. (4) Jury trial, likewise, was to meet grave dangers in 
the sixteenth century. Chancery and star chamber had 
already gone far in eliminating the jury firom their trial pro- 
cedure in civil and criminal matters respectively ; from the 
first days of the Tudor age, moreover, parliament itself began 
the practice of confiding powers of summary trial without jury 
to the justices of the peace (o). (5) The principle of liability 
here stated was old and well understood, but it was too often 
frustrated by the equally ancient grievance that crown officers, 
even without invoking the prerogative, had ample opportunity 
of evading the law and of intimidating their adversaries, 

' (6) The point about impeachment, which Mr. Taswell-Langmcad 
added to the five others, he has himself very properly and 
sufficiently qualified. As we shall see, T udor ministers wer e 
i n perilf ^t of the commons, hut of the kingj who bad no, 
diffic ulty in adap ting com mon law tr ials or parliamentar y 
att ainders to suit fiis pur poses. 

^/^enry VII. has been eulogised by Lord Bacon as “ the best Henry viL’s^ 
lawgiver to this nation after Edward I.” His laws are charac- 
terised by the same author as “ deep and not vulgar, not 
made upon the spur of a particular occasion for the present, 
but out of providence for the future, to make the estate of his 
people still more and more happy, after the manner of the 
legislators in ancient and heroical times ” ^). Besides a 
considerable number of valuable trade and commercial enact- 
ments which reflect the great economic development of the 
period, and some important conveyancing statutes (including 

(o) The material is collected and discussed by F. Frankfurter and 
T. G. Corcoran in the Harvard Law Koview, xxxix. 917. 

(p) Bacon, History of Henry VII. (ed. J. B,. Lumby), 69. 
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four statutes of uses), the laws of Henry VII. contain two, 
which for their political and constitutional importance require 
special notice — ^the statute for the security of the subject 
( under a king de facto, and the statute “ giving the Court of 
Star Chamber Authority to punish divers Misdemeanours.” It 
is a curious feature of both these acts that in the course of 
succeeding centuries they acquired a completely new, and 
much wider, significance.^ 

By the first of these it was declared that “ no person nor 
persons, whatsoever he or they be, that attend upon the King 
and Sovereign Lord of this land for the time being in his person, 
and do him true and faithful service of allegiance in the same, 
or be in other places by his commandment, in his wars within 
this land or without, that for the same deed and true service 
of allegiance he or they be in no wise convict or attaint of higli 
treason nor of other offences for that cause by Act of Parliament 
or otherwise by any process of law, whereby he or any of 
them may forfeit life, lands, &c.” Further, any “ Act made 
contrary to this statute shall be void and of no effect ” (g). The 
attemjrt to bind future parliaments was of course nugatory ; “for 
a supreme and absolute power cannot exclude itself ; neither can 
that which is in its nature revocable be made fixed ” (»•). 

If this act had been passed in 1485 it could easily have been 
construed as a magnanimous gesture to the adherents of 
Richard III. Its date is ten years later, however, and Richard’s 
partisans had long before paid the penalty for supporting a 
king in possession, whom his successor regarded as a usurper. 
Now 1495 was a year when Perkin Warbeck’s operations ivcrc 
most ominous, and it seems that the act was meant to rally 
wavering Lancastrians rather than to conciliate defeated 
Yorkists. CThe only conduct which the act mentions is being 
with the king (or. under the king’s command) in his wars, at 
home or abroad, and it enacts that those who stood by the 
“ king for the time being ” should be protected against criminal 
I proceedings in respect of their service ; on the other hand, the 
* act further provides that those who “ decline from their 
'allegiance ” (presumably, by refusing to serve Henry or, by 
I joining the Yorkists) are excluded from the benefits of the 
' act (in the event, no doubt, of a temporary Yorkist ascendancy 
being followed by Henry’s restoration)"^ 

J The act is a good example of the typeal Tudor technique of 
mingling promises with threats, and it would therefore seem 
to be a political move directed to a particularly critical situa- 

— ■ ■■■• ' a — ^ — 

(q) 11 Henry VII. o. 1 (1496); J. B. Tanner, Tudor CJonstitutional 
Documents, 5-^. 

(r) Bacon, Henry VII., 133. > 
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tion, and not an attempt to deal in general terms with the 
tragically difficult legal and moral problem (which faces several 
coun tries at the present day) of how much obedience is due 
to a de facto government. The liberal and humane policy 
which later ages found in the act certainly did not govern 
Henry VII.’s own conduct '(s). As late as 1553 it would seem 
that no general significance had yet been attached to it, for in 
that year the Duke of Northumberland was tried by Queen 
Mary for having adhered to Lady Jane Grey (who had been 
queen for nine days) ; he did not appeal to the act — ^as he 
assuredly would, if it had then been regarded as laying down 
the humane principle now associated with it. In the course 
of the seventeenth century it came to be an accepted con- 
stitutional maxim that “ possession of the throne gives a 
sufficient title to the subject’s allegiance, and justifies his 
resistance of those who may pretend to a better right ” ; and 
in support of that proposition, this statute was regularly cited. 
It was one of the reasons advanced by timid souls who urged 
Cromwell to assume the crown, and thus bring his supporters 
within the terms of the statute ; and at the trial of the regicides 
after the Restoration, some of them endeavoured to justify 
themselves under this Act by pleading that they had obeyed 
the government which was in possession, and were therefore 
not traitors.; The judges, however, held that although this 
would have been a good defence for acts done by authority of 
a usurping king, it would not avail to cover the proceedings of 
a non-regal government against one who was indicted and 
executed being king. At the Revolution of 1688, the provisions 
of the Act were much relied upon in argument as a reason for 
accepting William IH. as king, instead of establishing a regency, 
as suggested by Archbishop Sancroft and certain of the tory 
party (t). 

Henry’s attention was early directed to the prevention of 
conspiracies among the adherents of the House of York, by 
which his throne was perpetually threatened during the earlier 

(s) Hatred of the House of York was with Heiuy VII. a passion which 
oven political considerations of expediency could hardly control. "He 
never seemed to be weary,” says Mr. Campbell (Materials for Hist, of 
Hen. VII., Boll Series, i. Introd. xiii.), “ of branding the name of the 
Yorkists and their supporters with the gravest charges of rebelliousness 
and want of patriotism ; and we shall see that the name of the late king 
is never mentioned by him without the favourite iteration of king ‘ in 
dede but not in right.’ The state scriveners seemed to have received a 
standing order to introduce this hateful formula into every paper con- 
nected with Kiohard’s name, however insignificant.” 

(() The view in the text is based in part on A. F. Pollard, Tudor Glean- 
ings, Bulletin of the Institute of Historical Beseorch, vii. 1 — 12 where 
the views of Coke, Bacon, Hobbes, Hawkins, Blackstone, Hallam and 
Stubbs are examined. For a different view, see K. Fiokthorn, Early Tudor 
Government, i, ISl f. 
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portion of his reigiO The practice of “ maintenance ” by 
which a number of individuals associated together under some 
powerful nobleman, whose livery they wore and to whom 
they were bound by oaths and promises, for the puqwse of 
forcibly maintaining his and their own private quan-cls, 
afforded a ready means of raising forces at short notice to 
assist the claims of any pretender. (Although prohibited by 
many statutes, this practice of giving liveries to numerous 
retainers had become general throughout the kingdom. With 
a view of effectually suppressing it, Henry procured the passing 
of the statute in the third year of his reign, by which a group of 
councillors was established to deal with the particular offences 
which were the c^se of the disturbed state of the kingdom 
at the end of the'^ fifteenth century^«).^ The offences dealt 
with by the act were maintenance, livery, the endenture of 
retainers, embracery, packing or bribing juries, riot and 
unlawful assembly. The act was construed as ma king the, 
chancellor, treasurer and priv y seal the sole judges ; the 
preseinarh'f'fEe others mentiraed in the act was held to be 
essential (two cotmcillors and two justices) but their position 
was that of assessors only. Procedure was upon information 
and summons by privy seal ; the trial by examination without 
jury. Punishments were to be in accord with the existing acts 
which created the offences. This act is best regarded as one 
of the many examples of the tendency to set up special courts 
for the trial of statutory offences 


✓fa) 3 Hen. Vn., 0 . 1 (Tanner, Tudor-Constitutional Documents, 25S) ; 
supra, p. 133. The growth of the legend associating the act with tlic Star 
Chamber is discussed by A. F. Pollard in English Historical Review, 
xxxvii. S20— 529. It seems to appear first in Plowden’s argument for the 
plaintiff in Earl of Leicester v. Heydon (1671), Plowd. 384 at 393. Compare 
the tradition mentioned by Hudson in F. Hargrave, Collectanea Juridica, 
ii. 60 — 1. The title Pro Camera StelUrta is added to the statute roll in a 
later hand. Bulletin of the Institute of Historical Research, iii, 115 and 
Plate II. \ The Star Chamber differed from the committee set up by the 
Act of 1487 inasmuch as all members of the Council were members of it, 
and its jurisdiction was not confined to the particular offences enumerated 
in the Act. So Maitland, Const. Hist., p. 262, referring to the Court of 
Star Chamber,’ remarks : “ Now, was this the court created by the Statute 
of Henry VII ? Under Charles I. the opinion had gained ground that it 
was, that consequently whatever it did beyond the sphere marked out by 
that statute was an unlawful usurpation of jurisdiction. When the time 
for^abolishing it had come, it was abolished on this score. But the general 
opinion now seemt to be that the jurisdiction of this court of Star Chamber 
was in truth the jurisdiction which the King’s Council had exercised from 
a remote time, despite all protests and all statutes made against it.'^ 

(a:) On such special courts, see T. F. T. Plucknett, History of the 
Common Law, 164 and Some proposed legislation of Henry VIII., Trans- 
actions of the Royal Historical Society (1937), 119 — 144; iiifru, 
p. 203 n. (u). For this present act, and the judicial construction of it in 
Y. B. 8 Hen. VII., Pasch. no. 70, f. 13 (1493) see C. H. Williams, The 
so-called Star Chamber Act, History, xv. 129. The jurisdiction of council 
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Henry VII. has been reproached with his insatiable avarice, 
but it is imiirobablc that he amassed money merely for its 
own sake. I As a clever and tmscrupulous political adventurer, 
who had taken advantage of the disturbed state of the kingdom, 
after an exhausting and protracted civil war, to seize the throne 
by the aid of the Lancastrian faction, he had learnt the value 
and power of money as a means of buying future, and rewarding 
past, support. Taxation, moreover, was the one point which 
the mass of the people seemed to have considered worth 
fighting about. Twice during his reign, when several subsidies 
were granted, formidable insurrections broke out : in 1489 in 
the north, under Jolm a Chambre and Sir John Egremont ; in 
1497 in Cornwall, under Thomas Flamank, an attorney, and 
Michael Joseph, a farrier, who, with 16,000 followers, marched 
as far as Blaekheath in Kent, and, having been joined by 
Lord Audley, engaged the king’s troops, surrendering only 
after 2,000 of their number had been killed. Henry therefore 
deemed it politic to squeeze money out of the ricETmidto avoid 
general impositions affecting the poorer classes. He first had 
recourse to^ benevolences, which, as we have seen, had been 
'abolished in'Hichard HI.’s only parliament as an intolerable 
grievance (y). A benevolence extorted by the king in the 
seventh year of his reign, received, four years later (1496), a 
kind of parliamentary sanction by “ a shoring or under-pnpping 
Act,” malting legally payable, under pain of imprisonment, 
the arrears which private individuals had promised but not 
brought in (s). The inquisitorial and arbitrary nature of the 
exaction appears fron the statement of Lord Baeon that “ there 
is a tradition of a dilemma that Bishop Morton the Chancellor 
used, to raise up the benevolence to higher rates ; and some 
called it his fork, and some his crotch. For he had couched 
an article in the instructions to the commissioners who were 
to levy the benevolence, that if they met with any that were 
sparing, they should tell them that they must needs have, 
because they laid up ; and if they were spenders, they must 
needs have, because it was seen in their port and manner of 
living ; so neither kind came amiss ’y(a}. In addition to 
benevolences Henry extorted large sums by suing for penalti es 

and chancery (by writs of great and privy seals) had been temporarily, 
and very cautiously, reinforced by statute 31 Henry VI., c. 2 in 1453. 

(i/) Supra, p. 232. 

(z) 11 Hen. VIT. c. 10 j Bacon, Henry VII. 134. Promises to pay a 
benevolence were unenforceable for lock of consideration ; the statute 
supplied the defect, by applying to them the exchequer procedure for 
recovering crown debts of lecoid, thu., imposing impri'.onment. It also 
hinted that there had lieen some embezzlement by tlie tollcctois. 

(a) Bacon, Henry VII., 93. The stoiy has also been told of Foxe : 
A. F. Pollard, Beign of Heniy VII., ii. 47 n. 1. 
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under ‘obsolete statutes, by rigorously exacting the extreme 
feudal rights of the crown, and by employing the various 
processes of the courts of law, not for the dispensation of 
justice, but for the accumulation of fines and penalties. During 
the latter part of his reign he made use, for this purpose, of the 
notorious' Richard Empson and Edmund Dudley, “lawyers 
in science and privy councillors in authority,” who “ turned 
law and justice into wormwood and rapine ” (6). At the 
accession of Henry VIII. they were both committed to prison, 
tried, and executed, on a frivolous charge of treason. But, 
while sacrificing to popular resentment the agents of his father’s 
extortions, the new king^was careful to retain the fruits of their 
iniquity in his treasuryTD 

Throughout his reign of twenty-four years Henry VII. 
summoned parliament only s even times, and during the hist 
thh'teen years only once, in 1504. -4?o obtain money was 
the object on each occasion ; but, like his predecessors, he 
submitted the expediency of his wars to the consideration 
and advice of the national council. His first parliament had 
granted him the duties on tonnage and poundage for life (c), 
and the wealth which he amassed by the various means already 
referred to, by the attainder of the most opulent of the Yorkists, 
and by revocation, on parliamentary authority, of all crown 
grants made since the 34 Henry VI. (1454-5), rendered him 
the richest prince in Christendom, and thus practically indepen- 
dent of parliamentary control (d).') 

CHenry’s first parliament granted him tonnage and poundage 
for life ; but with a proviso “ that these grants be not taken 
in example to the kings of England in time to come ” (e). 
Liberal subsidies were granted by the four following parlia- 
ments for the prosecution of the war with France ; but, in 
1523, Wolsey took the indiscreet step of going to the House of 
Commons, and personally, urging the grant of £800,000, an 
unprecedented sum, to be raised by a property tax of 20 per 
cent, on lands and goods. Many members were inclined to 


(6) Bacon, Heni'y VII., 190. The employment of uses made it extroraoly 
difficult to trace the old feudal relationships and to ascertain the crowns’ 
rights — hence Henry Vlll.’a great statute of 1636, the last of a long lino 
(Flucknett, History of the Common' Law, 616 — 525). 'There is a valuable 
account of Budloy by Miss D. M. Brodie in Transactions of the Royal 
Historical Society (1932), 133. BCenry VIII. made some slight restitution 
of these extortions, as his father’s will commanded : Holdsworth, History 
of English Law, iv. 27, n. 1. 

(c) Rot. Farl., vi. 268. 

(d) Rot. Pari., vi. 336 ff. (1486) ; to the sweeping measure proposed by 
the commons, the king attached a number of exceptions in the interests 
of ‘‘ equity.” On the subject of finance under the Tudors, see Tanner, 
Tudor Documents, 598 seq. 

(e) 1 Hen. VHI. o. 20 (Tanner, Tudor Documents, 601). 
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resist his adinission into the 'jlouse, his presence there being 
evidently calculated to intimidate the members, and thus 
silence all opposition. It w^is resolved, however, to admit 
him, and on the suggestion ot Sir Thomas More, the Speaker, 
not with a few followers only, but “ with all his pomp, with 
his maces, his pillars, his pole-axes, his crosses, his hat, and 
great seal too.” The cardinal made a long and eloquent oration 
in favour of joining the Emperor Charles V. in a vto against 
France, and urged the grant of the sum demanded as the 
estimated cost of the expedition. But all the independent 
members offered a vigorous resistance. Wolsey came down 
to the House a second time, but the commons received his 
harangue with silence ; and when the Cardinal demanded of 
particular members some reasonable answer, every member 
held his peace. At last the Speaker, “reverently upon his 
knees, excusing the silence of the house, abashed at the presence 
of so noble a personage, able to amaze the wisest and best 
learned in the realm,” endeavoured to show the cardinal that 
“ for them to make answer was it neither expedient, nor agree- 
able with the ancient liberty of the house ” (/), it being the 
usage of the commons to debate only amongst themselves^ 

After fifteen days’ debate, a subsidy much inferior in amount 
to that which the cardinal had demanded, was at length 
granted, mainly through the influence of the court party in 
the House. “ I beseke almightie Gk>d,” wrote a member of 
the commons to the Earl of Surrey, “ it maye bee well and 
peasibly levied, and surely payed imto the Kings Grace, with 
oute grudge, and specially with oute losyng the good wills 
and true herts of his subjects which I rekene a ferre grettir 
treasure for a King then gold or silver. And the gentihnen 
which muste take payne to levie this money amongs the 
Kings subjects, I think shalhave no litle besynes about the 
same ” (g). This Manifestation of an independent spirit 
among some of th^Commons House was agreeable neither to 
the king nor the cardinal ; and .for nearly seven years p^lia- 
ment was not again summoned. ) 

In the meantime recomse was had to forced loans and rowed loaia 
benevolences. A forced loan had been already exacted in 
1522, every man being required to swear to the value of his 


(/ ) Boper, Life of Sir T. More (ed., E. V. Hitchpock), pp. 17 — 19; c/. 
B. W. Chambers, Thomas More (1936), 203 — 5. ^Wolsey was not the 
first ohancellor who attempted to use his personal weight with the 
Commons; Warham had done the same in 1514 — apparently without 
protest from the House ^ Parliamentary History, i. 482. Homy VIII. 
himself once visited the burgesses to promote a bill which he was interested 
in : Letters and Papei-s, x. no. 462 (p. 100). 

(ff) Ellis, Letters illustrative of English history, i.- 221. 

X.O.B. 
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possessions, and to contribute a rateable portion according to 
such declaration, on the king’s promise of repayment out of 
the next subsidy granted by parliament.j In 1525, soon after 
the ne-vvs of the battle of Pavia had been received, fresh commis- 
sioners were appointed with instructions to demand the sixth 
part of the goods of the laity and the third part of the goods of 
the clergy, on the pretext that the king was about to lead an 
army into France. This demand was unanimously resisted. 
The mayor and citizens of London on attempting to remonstrate 
were warned to beware, lest “ it may fortune to cost some 
their heads.” The clergy boldly stood upon their privilege to 
grant money only in convocation ; asserting that the commis- 
sion was contrary to the liberties of the realm, inasmuch as 
the king could take no man’s goods without the authority of 
parliament) By preaching and example they animated the 
people to resistance. “ When this matter was opened through 
Englande,” says the old chronicler Hall, “ howe the great men 
toke it was marvel, the poore curssed, the riche repugned, the 
light wittes railed, but, in conclusion, all people curssed the 
Cardinal, and his coadherentes as subversor of the Lawes and 
libertye of Englande. For thei saied, yf men should geve their 
goodes by a Commission, then wer it worse than the taxes of 
Fraunce, and so England should be bond and not free.” The 
royal commissioners being forcibly resisted in several counties, 
and a serious insurrection having broken out in Suffolk, Henry 
was at length obliged to annul the obnoxious commission, and 
“ the demande of money seased in all the realme for well it 
was perceived that the commons should none paie ” (h). 

-^The forced loan having failed, recourse was now had to 
the more specious demand for a volimtary benevolence. This, 
however, being objected to by the citi 2 iens of London, as illegal, 
uiuier the statute of Richard III., had also to be withdrawn. 
Jjn 1544 another forced loan was exacted from all persons 
rated at £50 ^Der annum ; and in the following year a general 
benevolence from all persons having land to the annual value 
of 40s., or chattels worth £l5. The commissioners were 
instructed that if any one should withstand their gentle 
solicitations, alleging either poverty or some other pretence 
which the commissioners should deem unfit to be allowed, 
then, after failure of persuasions and reproaches for ingi’atitude, 
they were to command his attendance before the Privy Council, 
at such time as they should appoint, to whom they were to 
certify his behaviour, enjoining him silence in the meantime. 


(70 Hall, ed. Whibley, ii. 36, 43. Cf. Tanner, Tudor Documents, 
620-624. 
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that his evil example miglit not corrupt the better disposed/^i). 

The consequence of refusing to contribute may be Icanit from 
the oppressive treatment of an alderman of London, Riehaj-d 
Reed, who was sent down to serve as a eommon soldier on the 
Scottish border, where the English army was then in the field, 

-with special instructions to the general to employ him on the 
hardest and most perilous duty, and to “ use him in all things 
after the sharp military discipline of the northern wars, whereby 
he might somewhat be instructed of the difference between the 
sitting quietly in his house, and the travail and danger which 
others daily do sustain ” (k). Having been taken prisoner in 
the first engagement, the unhappy alderman was compelled 
to pay much more for his ransom than the benevolence required 
^ him. 

(,The foiled loans were nominally secured, as we have seen, Xhaking 
by the king’s promises of repayment ; but even this shadowy 
hope of reimbursement was taken away by act of parliament. AotofPo^ 
On two occasions the king was formally released from his 
debts. In 1529 a statute was passed by which the parliament, 

“ for themselves and all the whole body of the realm whom 
they do represent, freely, hberahy, and absolutefy, give and 
grant unto the king’s highness, % authority of this present^ 
parliament, all and every sum and sums of money which to 
them and every of them is, oughJ/&r might be due, by reason 
of any money, or any other thing to his grace at any time 
heretofore advanced or paid' by way of prest or loan, either 
upon any letter or letters under the king’s privy seal, general 
or particular, letter missive, promise, bond, or obligation of 
repayment, or by any taxation of other assessing by virtue of 
any commission or commissions, or by any other mean or 
means, whatsoever it be, heretofore passed for that purpose 
When this release of the loan, Hall tells us, “ was knowen to the 
commons of the Realme, Lorde so they grudged, and spake ijl 
of the hole Parliament ; for almoste euery man counted if his 
dette,. and reconed sqerly of the payment of the s^me, and 
therefore some made their wylles of the same, and some other 
dyd set it ouer to other for debt, and so many men had losse 
by it, whiche caused them sore to murmur, but ther was no 
remedy ” (m). Again, in 1544, just after the exaction of a 
fresh loan, an Act was passed granting to the king all sums 
borrowed from any of his subjects since 1542, with a further 


(i) Lodge, niustrations of British History, i. 01 ; Hallatn, Const. Hist., 
i. 24. 

(k) Lodge, Illustrations, i. 100. 

(l) 21 Hen. VIII. c. 24. 

(m) Hall, od. Whibloy, ii. 100. 


17— a 
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provision that any money which his Majesty should have 
already paid in discharge o^these debts, should ‘be reftmdcd by 
the creditor or his heirs (?i). J 

jUnder Henry VIII., the offence of high treason was vexa- 
tiously and wantonly extended far beyond the limits marked 
out by the ancient statute of Edward III. It was made treason 
to dispute, and afterwards to maintain, the validity of the 
„>king’s marriage with Anne Bole3m, or the legitimacy of her 
daughter Elizabeth. It was declared treason to marry without 
the royal licence, or have a criminal intercourse with any of 
the king’s children “lawfully bom, or otherwise commonly 
reputed or taken for his children,” or his sister, aunt, or niece ; 
or for any woman to marry the king himself, unless she were 
chaste, or had previously revealed to him her former inconti- 
nence. It was treason to wish by words to deprive the king of 
his title, name, or dignity (including the title of supreme head 
on earth of the Church of England) ; to call the king a heretic, 
or schismatic, openly to wish him ham, or to slander him, his 
wife, or his issue (o). The guilt of treason was even extended 
from deeds and assertions to the very thoughts of men. It was 
incurred by any person who should “ by words, writing, 
imprinting, or any other exterior act, directly or indirectly 
accept or take, judge, or believe ” that either of the royal 
marriages, that with Catherine or that with Anne Boleyn, was 
valid, or who should protest that he was not bound to declare 
his opinion, or should refuse to swear that he would answer 
truly such questions as should be asked him on these subjects (p). 
, “ It would be difficult,” says Lingard, “ to discover, under the 
^ most despotic governments, a law more cruel and absurd. 
The validity or invalidity of the two marriages was certainly 
matter of opinion, supported and opposed on each side by so 
many contradictory argiunents, that men of the soundest 
judgment might reasonably be expected to differ from each 
other. ' Yet Henry by this statute was authorised to dive into 


(«) 35 Hen. VHI. o. 12. 

(o) 25 Hen. VHI. o. 22 ; 26 Hen. VHI. c. 13 ; 28 Hen. VIII. c. 21 (in 
Statutes at Large, c. 18) ; 32 Hen. VIH^ o. 25 ; 33 Hen. VIII. c. 21. See 
Tanner, Tudor Documents, 375 seq., where most of these statutes arc given. 
On this legislation see I. D. Thomley, Treason Legislation of Henry VIII., 
Transactions of the Royal Historical Society (1917), 87-123 ; I. D. 
Thomloy, Treason by words in the fifteenth century, Hnglish Historical 
Review, xxxii. 666 (but note the dissent of Sir William Holdswortli, 
History of English Law, iii. 293 n. 6) ; S. Rezneck, Constructive treason by 
words in the fifteenth century, American Historical Review, xxxiii. .541 ; 
S. Rezneck, Trial of Treason in Tudor England, Essays in Honor of U. H. 
Mcllwain, 268-288 ; S, Rezneck, History of the parliamentary declaration 
of Tivoson, English Historical Review, xlii. 497 (continued in Law Quarterly 
Review, xlvi. 80). 

(p) 28 Hen. VIII, o. 7. 
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the breast of every individual, to extort from him his secret 
sentiments upon oath, and to subject him to the penalties of 
treason, if those sentiments did not accord with the royal 
pleasure ” (q). ■ 

The Earl of Suffolk, nephew of Edward IV. ; the Duke of 
Buckingham, also of royal descent and the first in rank and 
consequence among the nobility ; the aged Countess of Salis- 
bury, daughter of Edward IV. and mother of Cardinal Pole ; 
Queen Anne Boleyn ; Bishop Fisher ; Sir Thomas More ; 
Thomas Cromwell ; the Earl of Surrey ; and the Duke of 
Norfolk, ordered for execution but saved by the opportune 
death of the king, were among the most conspicuous victims 
to Henry’s ferocious vengeance, policy, or caprice. C The 
forms of law became the engines for the perpetration of judicial 
murders ; the most trivial evidence was regarded as sufficient 
to support a conviction for treason; and during the latter 
part of Henry’s reign even the few advantages which the 
accused possessed in the ordinary courts were taken away by 
th^ habitual employment of bills of attainder .J) 
vy A bill of attainder differs from an impeachment thu s ; 
Impeach ment i s a judicial proceeding in which the commons 
are prosecutors, supporting their accusations by evidence, 
and the lords are the sole judges. Attainder is a legislative 
act, which must pass through the same stages as any other ^ 
Act of Parliament. It may be introduced in either the lords 
or commons, and after passing through both Houses receives 
the royal assent. No evidence is necessarily adduced to support 
it. It is analogous to a bill of pains and penalties, and was 
originally intended for the punishment of those who. fled firom . 
justice. Li its earliest form, therefore, an act of attainder did 
no more than a common law outlawry, which was the regular ' 
proceeding against those who fled from a charge of felony (for 
an accused person cannot be tried in his absence). Attainder 
became' thoroughly indefensible when it was used against 
persons who were actually in custody and so could be regularly 
tried by common law. This procedure was employed by the 
Lancastrians against the leaders of the Yorkist party in 1459, . 
and two years later the victorious Yorkists used the smhe 
weapon against Henry VI., his queen and a number of his 
prominent supporters (rj\ 


(g) Hist. Eng., vi. 484. 

(r) “ The proceedings of Psi-Iiament in passing bills of attainder, and of 
^ pains and penalties, do not vary from those adopted in regard to other bills. 
They may be introduced into either House, but ordinarily conunence in the 
House of Lords : they pass through the same stages ; and, when agreed to 
by both Houses, they receive the royal assent in the usual form. But the . 
parties who arc subjected to those proceedings are admitted to defend them- 


Bilbof 

attainder. 
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,yio obviate all danger of refutation or of unpleasant disclo- 
sures, Cromwell, by the king’s express command, inquired of 
the judges whether, if parliament should condenm a man “ who 
was forthcoming ” (and who could therefore have been given a 
common law trial) to die for treason without hearing him in 
his defence, the attainder could ever be disputed. They 
replied that it would form a dangerous precedent ; that 
parliament should rather set an^example to inferior courts by 
proceeding according to justice ; but that the court of parlia- 
ment -being supreme, an attainder in parliament could never, 
under any circumstances, be subsequently questioned in a 
court of law. The fiijaljstep in the degradation of this procedure 
was therefore the work of Crgnxwell and the timid judges of 
Henry VIII. By the irony of fate, Cromwell was himself the 
first to perish by an Act of attainder hurried through parlia- 
ment without hearing him in his defence (s). . 

A remarkable example of the way in which Henry VIII. 
contrived to unite the exercise of practically absolute power 
with respect for constitutional forms — to play the despot by 
the co-operation of his parliament — ^is afforded by the Act 
giving the king’s proclamations the force of law. The king 
having issued certain royal proclamations, the judges held 
that those who disobeyed them could not be punished by the 
Council. The king then appealed to parliament to give to his 
proclamations the force of statutes. This request was complied 
with, but not without “ many large words.” The Act recites 
the contempt and disobedience of the king’s proclamations by 
some who did not consider “ what a king by his royal power 
may do,” and then, in order that the king might “ not be driven 
to extend the liberty and supremacy of his regal power,” 
enacts that proclamations made by him, with the advice of a 
majority of his Council, should, under the penalty of fine and 
imprisonment, have the force of statutes, but so that they 
should not be prejudicial to any person’s inheritance, offices, 
liberties, goods and chattels, or infringe the established laws. 
It was, moreover, specially declared that such proclamations 


solves by counsel and witnesses before both Houses ; and the solemnity of 
the proceedings would cause measures to be taken to enforce the attendance 
of members upon their service in Parliament. In evil times this summary 
power of Parliament to punish criminals by statute has been perverted and 
abused ; and in the best of times it should bo regarded with jealousy ; but, 
whenever a fitting occasion arises for its exercise>/5t is undoubtedly the 
highest form of parliamentary judicature.” — ^May, Pari. Pract. [1S83], 
p. 744 ; cf. 13th ed. 1924, pp. 379, 655. 

(s) Coko, Inst,, iv. 37. Of. Tanner, Tudor Documents, p. 423. An act 
of attainder might follow a conviction at common law ; here the object 
was to enact the forfeiture of equitable and entailed estates which often 
escaped at common law. 
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should derive all their force from “ the authority of this Act,” 
and that no persons should “ by virtue of this Act suffer any 
pains of death ” ; but from this provision against capital 
punishment there was a formidable exception of such persons 
as “ shall offend any proclamation to be made by the king’s 
highness, his heirs or successors, for and concerning any kind 
of heresies against Christian religion ” (t). As Hallam remarks, 
the fact that the king was obliged to obtain this statute, the 
difficulty he experienced in getting it through the commons, 
and the considerable limitations with which it was granted, 
afford “ a striking testimony to the free constitution it infringed, 
and demonstrate that the prerogative could not soar to the 
heights it aimed at, till thus impelled by the perfidious hand of 
parliament ” (w). It would be a mistake, however, to regard 
the statute of proclamations as being a sort of English Lex 
Regia. The matters excepted from the operation of the statute 
include the whole of the common and statute law ; the pro- 
clamations actually issued contain nothing after the statute 
which is not also to be found before. Its principal object was 
doubtless the special tribunal and procedure which it set up. 
At the same time, Sir William Holdsworth observes, the 
problem of delegated legislation had become urgent, and he 
regards the act as ‘‘ an extremely able attempt by kjng and 
parliament to deal finally with the problem in a manner which 
should commend itself to the public opinion of the day.” Sir 
Cecil Carr has made the interesting suggestion that ultimately 
the act weakened the crown, because it created the impression 
that the proclaiming power was statutory, whereas historically 
the crown already possessed it by prerogative (a:). 

✓ The royal authority was still further augmented by the 
assumption of the ecclesiastical supremacy, and the practical 
I' transfer to the crown of the immense power which the church 
had hitherto wielded. The dissolution of the monasteries not 
only supplied Henry with vast wealth with which to bribe the 
temporal peerage into implicit conformity with his will, but 

(() 31 Hen. VIII. o. 8 (1539) ; Tanner, Tudor Documents, p. 532. 

(u) Hallam, Const. Hist., i. 35. By the Act of 31 Hen. VIII. c. 8, trans- 
gressors against tiie king’s proclamations wore to be tried and punished by 
certain persons enumerated therein, consisting of the usual officers of the 
Privy Council, together with some bishops and judges, “ in the .star-chamber 
or elsewhere.” The tribunal thus constituted is substantially the same os 
that set up in the Act of 1487 (supra, p. 254). The prescribed number 
proving inconveniently large, another Act was passed in 1543 (34 Hen. VIII. 
o. 23) by which the jurisdiction was given to a tribunal of nine privy 
councillors. Both were repealed by 1 Edward VI. o. 12 (1647). 

(*) Holdsworth, History of English Law, iv. 102, 296 ; E. R. Adair, 
The Statute of Proclamations, English Historical Review, xxxii. 34—46 j 
0. T. Carr, Delegated Legislation, 52. K. Fickthorn, Tudor Government, 
ii. 414 ff. 
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at the same time by depriving thirty-one mitred abbots of 
their seats in the House of Lords, reduced, from a majority to 
a minority, the spiritual peerage, who alone were likely to be 
sufficiently independent to offer a serious opposition (y). 

Notwithstanding his many vices, Henry VIII. was on the 
whole popular with the mass of his subjects. The times were 
peculiarly favourable for the exercise of a strong paternal 
government. Henry secured to the people that domestic 
peace for which they so ardently longed. During the earlier 
portion of his reign at least he displayed a frank, affable, and 
generous temper ; he was no mean scholar ; expert in all 
manly exercises ; of noble presence and elegant bearing ; and 
he at aU times devoted a large portion of time to the arduous 
duties of personal government. Amidst the perils and dangers, 
foreign and domestic, to which the nation was on several 
occasions exposed during Henry’s reign, men felt that in him 
they possessed an able, vigorous, and thoroughly national 
administrator. 

<The consolidation of the kingdom with respect to both Wales 
and Ireland was considerably advanced under Henry VIII..' 
By the Statutum WaUiae (12 Edward I., 1284) the land of 
Wales and its inhabitants, theretofore only feudally subject 
to the kings of England, had been wholly annexed and united 
to the English Crown. But, although many material alterations 
were at the same time made in the Welsh laws, the conquered 
people still retained several provincial immunities and dis- 
abilities. They preserved their ancient rule of inheritance, 
similar to the English gavelkind, by which lands were divided 
equally among all the issue male, instead of descending to the 
eldest son alone ; but on the other hand, with the exception 
of two parliaments of Edward H. in 1322 and 1327, to whicli 
twenty-four representatives were summoned from South and 
twenty-four from North Wales (z),t the Welsh people had 
continued without any representation in the House of Commons. 
From the beginnings of parliament, however, the four Welsh 
bishops had sat among the lords. By the statute 27 Hen. VIII. 
c. 26 (1536), Wales was thoroughly incorporated into and 
united with England ; all persons born in the principality 
were admitted to enjoy and inherit all the freedoms, liberties. 


(ff) See Tanner, Tudor Documents, p. 614 : “ Whereas Henry VII.’s 
House of Lords contained 49 spiritual peers to 29 temporal peers, after 
the Dissolution Henry VIII. ’s Hou.se only contained 26 spiritual peers, 
while his temporal peerage was never less than 36 and often nearer 50.” 
To the 21 old bishoprics, Henry VIII. subsequently addod 6 new ones — 
Westminster suppressed in 1550, Bristol, Chester, Gloucester, Oxford, and 
Peterborough, which still exist. 

(j) Bymer, ii. 484, 649. 
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rights, privileges and laws of England ; and lands in Wales 
were declared to be inheritable after the English tenures and 
rules of descent. By a subsequent statute in 1543 (84 & 35 
Hen. VIII. c. 26), Wales was divided into twelve counties 
each empowered to send one knight to parliament ; and 
every borough, being a shire town, was to send one burgess. 
In the same year the County Palatine of Chester was admitted 
to parliamentary rein-esentation, two knights for the cormty 
two burgesses for the city of Clicstcr (h).^ 

the Wars of the Roses, the authority of the English 
Gown over Ireland had sunk to a very low ebb. At the acces- 
sion of Henry VIII. it was practically limited, with the excep- 
tion of the principal seaports, to the English pale, consisting 
of the easterirJialf of the four counties of Louth, Meath, Dublin, 
and Kildare. The western half of these counties was a march 
land, more disorderly, if possible, than the rest of the island, 
which was divided among a large number of petty ehieftains, 
mainly of Irish but partly of English origin, who governed 
the inliabitants of their respective territories and made war 
upon each other with the freedom of independent princes. 
Under the strong government of the Tudor kings the English 
ascendancy in Ireland was re-asserted and placed upon a firmer^ 
basis than it had occupied since the days of Henry II. Richard, 
Duke of York, father of Edward IV, laid the foundations of 
Yorkist influence there while he was Lieutenant of Ireland, 
from 1449 to his death in 1460 { m the contest between the 
rival houses of York and Lancs^er, the Anglo-Irish for the 


■'(o) This was exclusive of Monmouthshire, which, though formerly part 
of Wales, had been made, by the 37 Hen. VlII. c. 26, before mentioned, one 
of the counties of the realm of England, and os such entitled to return two 
knights of the shire to parliament. Under the statute 34 & 36 Hen. VIU, 
o. 26 (1643), superior courts of justice called courts of Great Session 
were established, with a jurisdiction indcx>endont of the process of West- 
minster Hall. These continued to administer both law and equity in civil 
coses, and also criminal matters arising within the principality, down to 
the year 1830, when the courts were abolished by statute ( 1 Will. IV. o. 70), 
and it was enacted that assizes should be held in the principality for the 
trial of all matters criminal and civil in like manner and form as had been 
usual for the counties in England. The peculiarity of common law judges 
assuming equity jurisdiction is discussed by W. H. D. Winder, Equity in 
the courts of great sessions. Law Quarterly Review, Iv. 106. The Act of 
1543 also defined the jurisdiction of the Council of Wales which had been 
in existence since the reign of Edward TV. “ It exercised a criminal jiu-is- 
diciion similar to that exercised by the Court of Star Chamber, and a 
civil and on equitable jurisdiction co-ordinate with that of the Courts of 
Great Session ” : Holdsworth, History of English Law, i. 126. The Council 
fell into abeyance in the seventeenth century, and was finally abolished 
in 1689 (1 William and Mary, c. 27). For the whole subject, see Holds- 
worth, op. dt. pp. 1 17-132 ; C. A. J. Skoel, The Council in the Marches of 
Wales (1904) ; Tarmer, Tudor Documents, pp. 331-334. 

(6) 34 & 36 Hen. VIII. c. 13. 
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most part espoused the cause of the White Rose, and readily 
gave their support to the two pretenders who successively 
put in jeopardy the throne of Henry VII. (c). It was with the 
view of reducing to subjection the settlers within the pale, that 
the Irish parliament in 1495 passed the celebrated Eojmings’ 
Law, as the statute of Drogheda was styled from Sir Edward 
Poynings, the deputy of young Henry,- Duke of York (after- 
wards Henry VIII.), who at the age of three years had been 
appointed lord lieutenant of Ireland. This statute contained 
a variety of provisions for restraining the power of the great 
lords within the pale, and strengthening the royal authority. 
Its two most important enactments were : (1) All statutes 
“ late made within the realm of England and belonging to the 
public weal of the same ” should have the force of law in 
Ireland. (2) No parliament should in future be holden in 
Ireland till the king and his Council had been informed by the 
lieutenant of the necessity of the same, and of the Acts proposed 
to be passed in it, and the royal licence and approbation had 
been previously obtained. By securing the initiative power to 
the king and his English Council, a check was placed upon 
the action of every Irish parliament, "and upon the lord-deputies, 
sometimes powerful Irish nobles “ whom it was dangerous 
not to employ, but still more dangerous to trust.” The imme- 
diate objects of the Act are clear. Experience had shown 
that the Irish parliament was merely a tool in the hands of 
the governors, who had frequently used it in the Yorkist 
interest ; the restrictions on the powers of Irish parliaments 
was thus an attempt to curb the governors, in the first place. 
“ Whatever might be its motives,” says Hallam, “ it proved in 
the course of time, the great means of preserving the subordina- 
tion of an island, which,, from the similarity of constitution, 
and the high spirit of its inhabitants, was constantly panting 
for an independence which her more powerful neighbour 
neither desired nor dared to concede.” The whole situation, in 
which Poynings’ Act -was a conspicuous detail, later acquired a 
significance far more extensive than purely Irish affairs. As 


(c) Lambert Simnel was undoubtedly an impostor. It was long a 
question of much uncertainty who the young man really was who oallod 
himself Richard, Duke of York, son of Edward IV., and who is generally 
styled Perkin Warbeck. Gairdner, however, has furnished evidence which 
almost conclusively proves that ho also was an impostor {“ The Story 
of Perkin Warbeck from Original Documents,” printed at the end of 
Gairdner’s Life of Richard III.). For Irish history generally, sec Edmund 
Curiis, History of Mcditeval Ireland, lUO-1613 (2nd edit., 1938); R. 
Bagwell, Ireland under the Tudors (3 vols.), 1885-90), and Ireland under 
the Stuarts (3 vols., 1 909—16) ; W. E. H. Lecky, Ireland in the Eighteenth 
Century (6 vols., 1692) ; gome documents are collected in A. F. Pollard, 
Reign of Henry VII., iii. 259-313. 
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England acquired more and more overseas possessions and 
the problem of their constitutional position became more 
urgent, lawyers found their earliest precedents in Ireland’s 
relations to Engjand. In particular, the power of the English 
parliament to legislate for Ireland was constantly invoked in 
discussing the relations of the English irarliament to the local 
legislatures of the American and other colonies — indeed, an 
attempt was made in 1678 to extend the principle of Poynings’ 

Act to Jamaica (d). J 

ffhe stern and systematic despotism of Henry VIII., coupled 
with the intimidation produced by his relentless vengeance 
against the powerful family of Fitz^rald, had still greater 
effect in reviving the royal authority/^ Prom a lordship — the 
title which, ^ had hitherto borne under the successors of 
Henry Il.-^lfreland was raised to the higher rank of a king- 
dom (e) ; the native chiefs came in and submitted ; peerages 
were sought and obtained, not only by the Anglo-Irish, but by 
some of the most powerful of the old Irish families (/) : and 
although still far from secure, the English government in Ireland 
assumed during the last years of Henry VIII. a much more 
settled aspect than it had borne for very many years previously/^ 

The ecclesiastical changes under Edward VI. and Mary, as edwardvi., 
well as those effected by Henry VIII., will be treated in the 1647-1663. 
succeeding chapter on the “ ^formation in England.” In 
their civil aspect the reigns of Edward VI. and Mary were 
scarcely, if at all, less desjxjtic tlian that of their father, although 
fwe shall see some signs that the House of Commons was begin- 
ning to reassert more of its ancient independence.'' The youth 
of Edward VI. precluded him from exercising any but a very 
slight influence upon affairs, the royal power being practically 


(d) Hallam, Const. Hist., iii. 362. Of. also Fisher, Political Hist., 
pp. 60-61.' For the text of Poynings’ Act see A. F. Pollard, Henry VII., 
iii. 298, where other acts, and Year Book oases on the position of Ireland 
are printed. For its interpretation see H. B. Quinn in Irish Historical 
Studies, ii. 241, and B. D. Edwards and T. W. Moody, The history of 
Poynings’ Law, ibid., ii. 416. The Jamaican episode is told in A. B. Keith, 
Constitutional History of the first British Empire, 12 (c/. ibid., 82 for 
Virginia). For the Irish legal position see A. B. Keith, op. dt., C. H. 
Mcllwain, the American Revolution, R. L. Schuyler, Parliament and the 
British Empire, Holdsworth, History of English Law, xi. 21 If. 

(e) Henry assumed the style of King of Ireland, January 23, 1542, under ■s 
an Irish Statute, 33 Hen. VIII. c. I. The change was confirmed in 1643 
by an English Act of Parliament, 35 Hen. VIII. c. 3. CJ. AJice Stopford 
Green, Henry VIII., “ King of Ireland,” Miscellany presented to Kuno 
Meyer (Berlin), 1912). 278-85. 

(/) William Birmingham was created Lord Carbery in 1514; Con 
O’Neill and his son Matthew, respectively Earl of Tyrone and Lord 
Dungannon, in 1542 ; Morogh O’Brien was made Earl of Thomond, 
Ulick de Burgh, Earl of Clanricnrde, and Donongh O’Brien, Lord Ibracken, 
in 1643. 
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vested first in the protector, Edward Seymour, Duke of Somerset 
(brother of Jane Seymour, and thus uncle to Edward VI.), and 
afterwards in John Dudley, Duke of Northumberland (son of 
Henry VII.’s minister). 

■ One of the first acts of the young king’s, advisers was to 
endeavour to propitiate the nation by abrogating some of 
the sanguinary and unconstitutional laws of Henry VIII. 
Bj' a statute of Edward’s first parliament all new treasons 
and felonies created during the- last rei^ were abolished ; 
and the Act of Edward III. again became the standard of 
high treason, except that to affirm in saying or writings that 
the king was not, or that the pope was head of the church, 
still remained a treasonable offence (g). 

In 1552, however, after the fall of Somerset, many of tlie 
treasons created under Henry VIII., and abolished by this 
statute, were re-enacted, together with some new ones (/;). 
But in this parliament the commons exhibited an unwonted 
independence, and zeal for liberty, and justice. They threw 
out the bill as originally framed by the ministers, and substi- 
tuted one of a much more moderate nature, in which was 
embodied what has been justly described as “ one of the most 
important constitutional provisions which the annals of the 
Tudor family afford ” (i). The constant complaint of persons 
accused of treason, that they could not establish their innocence 
because never confronted with their accusers, had brought 
home to the public mind the iniquity of the usual method of 
procedure. It was now enacted that no person should in future 
be indicted or attainted for any manner of treason except on 
the testimony of two lawftil witnesses, who should be brought 
face to face with the accused at the time of his trial, unless he 
should willingly confess the charges. Although shamelessly 
evaded, or uttcrly^ disregarded in the state trials under Elizabetli 
and James I., this salutary statute was ultimately recognised, 
when all ranks and parties had learnt moderation in the school 
of adversity, as the foundation of a rule of procedure which 
has afforded to the subject “ a mighty safeguard against ojijn-cs- 
sive prosecutions ” (ft). 

• The same Act of Edward’s first parliament which repealed 
the new-made treasons of Henry VIII., repealed also the 
statute which had given to that monarch’s proclamations the 
force of law. But this made little practical change with rogiird 

{g) 1 Edw. VI. c. 12. Tanner, Tudor Documents, pp. 401-40-t. Cf. 
supra, p. 260. 

(li) 6 <fc 6 Edw. VI. o. 11 ; Tanner, p. 405. 

(i) Hallam, Const. Hist., i. 40. Cf. infra, p. 679. 

{k) Foster, Crown Low, 238 ; 6 & 6 Edw. VI. o. 11, s. 9 ; a similar 
clause appeared in the act of 1547 (s. 23) but in a less satisfactory form. 
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to royal proclamations. Several were issued during Edward’s 
reign, enforced by penalty of fine and imprisonment ; and by 
one issued in 1549. all Justices of the peace were commanded 
to arrest “ sowers and tellers abroad of forged tales and lies,” 
and to commit them to the galleys, there to row in chains as 
slaves during the king’s pleasure (1). The same practice was 
continued imder Mary, who in the last year of her reign went 
so far as to issue a proclamation, which, after denouncing the 
importation of books filled with heresy and treason from beyond 
sea, declared that whosoever should be found to have such 
books in his possession should be reputed and taken for a rebel, 
and executed according to martial law (m).' 

(^The year 1549 was remarkable for the tumults and insur- 
rections of the common people which arose in many counties. 
In Cornwall and Devonshire under Humphrey Arundel, and 
in Norfolk under Ket, the risings assumed formidable dimen- 
sions, and were suppressed with some difficulty. They arose 
partly from opposition to the reformed doctrines, but mainly 
from discontent at the proceedings of the landowners, who, 
regardless of the ancient commonable rights of their tenants, 
made large enclosures of the waste or common lands of manors ; 
and, experience having shown that the growth of wool was more 
profitable than that of com, converted the arable land into 
pasture. This strictly commercial mode of dealing with their 
estates was especially adopted by the newly-made nobles and 
gentry who had acquired a large share of the confiscated 
abbey lands, and both they and the reformed religion which 
they professed became objects of hatred to the thousands of 
agricultmal labourers whom the restriction of tillage had 
thrown' out of employment, and the cultivation of commons 
had deprived of one great source of support (n). For the 


(l) Strype, ii. 149 ; Hallam, Const. Hist., i. 38. The proclamation could 
be justified under the Act of 12 Ric. II. c. 11, which gave the council power 
to punish spreaders of false news at its discretion ; cf. Plucknett, History 
of the Common Law, 439—430. Richard II. ’s act was ro-enacted in 1554 
and 1569. 

(m) Strype, iii. 459 ; Hallam, Const. Hist., i. 43. There was some 
excuse for this arbitrary proceeding in the fact that a violent libel had 
recently been written at Geneva by Goodman, a refugee, inciting the people 
to dethrone the queen ; and that, in 1557, Sir Thomas Stafford, a grandson 
of the Duke of Buckingham beheaded by Henry VIH., had sailed from 
Dieppe with the connivance of the French king, and landing at Scarborough 
with a small force hod vainly endeavoured to raise the people in rebellion 
against “ the most devilish devices of Mary, unrightful and unworthy 
queen.” (Strype, iii. App. No. 71, 259-262.) 

(n) “ Parallel to the religious Reformation, social changes of vast import- 
ance wore silently keeping pace with it. In the break-up of feudal ideas the 
relations of landowners to their property and their tenants were passing 
through a revolution ; and botwcon the gentlemen and the small farmers 
and yeomen and labourors wore largo differences of opinion as to their 
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suppression of these risings in future, a very severe Act was 
' passed by parliament against unlawful and rebellious assem- 
blies, by whieh it was declared to be treason for any twelve 
persons to meet together on any matter of state, and felony if 
the object of the assembly was to destroy enclosures {o). -,/' 

V Independently of the sanguinary religious persecutions of 
Mary’s reign, her civil government was characterised by imicli 
violence and arbitrariness,^ Reference has already been made 
to her proclamation ordering the possessors of Heretical and 
seditious books to be executed by martial law. >/'She followed 
the example of her predecessors in extorting loans from her 
subjects (p). She imposed a _duty upon foreign cloth without 
the assent of parliament ; and illegal modes of punishment, 
the torture especially, are “ perhaps more frequently mentioned 
in her short 'Jjeign than in all former ages of our history put 
together ” 

In 1557, a commission was issued to Bishop Bonner and 
others authorising them to inquire rigorously concerning 
“ devilish and clamorous persons ” who spread seditious reports 
or brought in heretical and seditious books, or neglected or 
contemned the ceremonies of the church, and in some instances 
to fine, imprison, or “ otherwise punish ” the guilty ; in others 
of a graver natxure, to remit them to the spiritual courts. It was 
feared at the time that this proceeding was a preliminary to 
the establishment of the inquisition j it proved, in fact, to be 

respective rights. The high price of wool and the comporative cheapness 
of sheep farming continued to tempt the landlords to throw their plough 
lands into grass, to amalgeunate farms, and turn the people who were 
thrown out of employment adrift to shift for themselves. The commons 
at the same time were being largely enclosed, forests turned into parks, 
and public pastures hedged round and appropriated. Under tho Into 
reign these tendencies had with great difficulty been held partially in 
check ; but on the death of Henry they acquired new force and activity. 
The enclosing, especially, was carried forward with a disregard of all 
rights and interests, except those of the proprietors.” Froude, Hist. Eng., 
V. 107. “ It is tho common custom with covetous landlords to let their 
housing so decay that tho farmers should be fain for small regard or coin 
to give up their leases, that they, taking the ground into their own hands, 
may turn all into pasture. So now old fathers, poor widows, and young 
children lie begging in the streets.” Sermon of Lever quoted by Froude, 
V. 112, note from Strype’s Memorials. Soe generally, R. H. Ta-vvney, 
Agricultural Problem of the Sixteenth Century. 

(o) 3 & 4 Edward VI. c. 6. 

(p) In the directions to the Commissioners for a forced loan in 1657 they 
are informed that should any persons bo “ froword ” they wore to bo 
compelled to find sureties to appear before the Privy Coimcil when called 
on, or else to be arrested on the spot and sent to London. £110,000 was 
collected imdcr this commission, in spite of outcry and resistance. Com- 
mission for the Loan, Slate Papers, Mary, Domestic, vols. xi. xii., cited in 
Froude, Hist. Eng., vi. 486. Compare the entries relating to the loan of 
1560 in Tanner, Tudor Documents, 624. 

(7) Hallam, Const. Hist., i. 42. C. H. Williams, Tudor Despotism, 
contains an important new estimate of her roign and character. 
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one more precursor of the High Commission Court of the next 
reign (r). 

The violence of Mary’s reign is in curious contrast with the 
humane and czilightened sentiments enunciated in the preamble 
of thfe first Act upon her statute-book (s). Like her immediate 
predecessor, Mary, began her reign by a statute repealing all 
new treasons and felonies, although, as in his case, new treasons 
were very soon again introduce^.^ In the preamble of the 
abolishing statute it is recited that the state of a king “ standeth 
more assured by the love and favour of the subject towards 
their sovereign ruler and governor than in the dread and fear 
of laws made with rigorous pains and extreme punishment ” ; 
and that laws made without extreme punishment are more 
often obeyed than laws made with extreme punishment, 

Mary was the first queen regnant of England (for it is unneces- 
sary to take into account the nine days’ reign of the unfortunate 
Lady Jane Grey) (t) ; and some doubts were at one time raised 
as to her constitutional powers. Some of the reformed preachers 
even went so far as to contend that the government of a woman 
was both prohibited by the word of God, and unrecbgnised by 
the laws of the land, which conferred no authority upon queens. 
On the other hand a silly book was written to exalt Mary’s 
prerogative, on the pretence that as queen she was not bound 
by the laws of former kings. Mary showed her contempt for 
this sophism by herself throwing the book into the fire. But 
to set all questions at rest an Act was passed in 1554 to declare 
that the royal power and dignities are invested in a queen 
the same as in a king, and that all statutes in which a king was 
named applied equally to a queen (m). 

The momentous events related in the present and succeeding 
chapters were accompanied by equally important developments 
in the history of institutions. 


(r) Bumet, Hist, of Keformation, ii. 347, and Collection of Becords, 
No. 32,ii.p. 311. The first such commission was issued to Thomas Cromwell 
in 1635, Tanner, Tudor Constitutional Documents, 360, infra, p. 340. 

(a) 1 Mary, c. 1, an Act to “ repeal and take away treasons, felonies, 
and cases of praemunire.” 

(() Jane Was nominally queen from the 6th to the lOth July, 1653, but 
Mary dated her second regnal year from the 6th July, 1654, thus ignoring 
the short reign of Jane. After the capture of King Stephen at the battle 
of Lincoln, in Februeuy, 1141, the Empress Matilda was elected “ Domina 
Angliae ” on April 8 following ; but although she held courts and issued 
charters in royal form, she never succeeded in making good her claim to 
the crown. 

(u) 1 Mary, s. 3, c. 1 (Tanner, Tudor Constitutional Documents, 123). 
It was thus in large part a sort of Interpretation Act. The main object, 
according to Dr. Tenner, was to make it clear that the royal power was 
wholly in Mary notwithstanding her approaching marriage with Philip of 
Spain, the treaty for which was confirmed in this parliament. 
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' Parliament was necessarily associated with the religious 
revolutions wliich swayed to and fro as Tudor succeeded Tudor. 
This was jiartly because parliament’s position as the supreme 
legislative organ of the crown was so well established in history 
land public sentiment as to be beyond challenge ; partly also 
because Henry VIII. l i ked to regar d parliament as adding 
lustre to his already glittering majesty^), and thim employ it 
for the~~pafpasg' 6f~ugpjr gssmg hi sn^ther mpnarchs. The 
progress of resSirch makes it increasing]^ evidentthat parliament 
was no cypher, but an active partner in the Tudor adventure — 
unwilling, perhaps, critical and sometimes recalcitrant, but 
still an essential partner which had to be hectored or humoured 
into collaboration. The Tudors were skilled in the use of both 
these devices, and needed all their skill to keep the partnership 
together J On matters of regular taxation, the commons were 
at their strongest. We have already seen that the apparition 
of the cardinal in all his glory reduced the commons to silence 
but not to compliance with the king’s demands,! and that he 
withdrew with no answer save an ironic compliment from 
Mr. Speaker More (j/). In the end, the statute book is witness 
to the fact that by fair means or foul the Tudors contrived to 
maintain the association of parliament with their projects, 
and to following ages, when there was enquiry into what 
parliament could do, and had done, there were prodigious 
precedents to be cited from this period («). 

.ij The infrequency of Henry VII.’s parliaments has already 
been noted (a ) ; his son pursued the same policy. In a reign 
of nearly thirty-eight years Henry VIIL summoned nine 
parliaments. The first sat for only a month and the sixth for 
nearly six weeks ; the others held two or three sessions lasting 
about a month or six weeks each, y The Reformation Parliament 
was exceptional in having eight sessions (according to modern 
reckoning) between its assembly on November 4, 1529, and its 
dissolution on April 14, 1536 (although there was no session 
in the years 1530 and 1535)J Its nearest rival in longevity so 
far was the long parliament of Edward IV. whose seven sessions 
extended from October, 1472, to November, 1475. -/There 
were numerous instances of a whole year passing without a 
parliamentary session ; still more remarkable is the fact that 
the seven years from 1515 to 1523, and the six years from 1523 
to 1529 saw no parliament. Edward VI. had annual sessions (*) 


(*) Cf. his letter to the Pope {supra, p. 247) and his speech in Ferrers’ 
Case, infra, p. 280. 

{y) Suj^a, p. 267. 

{z) As in Blaokstone, Commentaries, i. 161. 

(a) Supra, p. 256. 
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of his first parliament (save for one interval of nearly two 
years), and Mary’s reign looks almost medieval with its five 
parliaments holding seven sessions in a reign of five years. 

Elizabeth reverted to the practice of Henry VIII. The growing 
rarity of parliaments did jiothing, however, to diminish public 
interest in the institution^ At' the parliament of 1623 “ Cardinal 
Wolsey found himself much grieved with the burgesses thereof 
for that nothing was so soon done or spoken therein but that 
it was immediately blown abroad in every ale house ”Jb). v/ j 
N.^'Over the composition of parliament, the erown exerted CompoBitiou 
increasing influence. With the disappearance of the abbots, 
the bishops became still more important for they had long! 
been in substance royal nominees. Henry VIII. created new^ 
sees for Oxford, Peterborough, Gloucester, Bristol and Chester 
(Westminster was soon suppressed), but the lay peerage he 
kept small, with very few new creations. One of the projects 
preceding the statute of uses shows that he was willing to give 
extraordinary privileges to the peers, making their lands 
inalienable, and giving to them exclusively the right of entail ; 
but the commons defeated the proposal and when the statute Comporition 
of uses finally passed it conformed to the settled tradition of 
the country by making no di.stinction between noble and 
commoner (c). Notable additions were made to the commons 
by the statutory grant of representation to Wales and Chester (d). 

Henry VIII. created only five new borough constituencies by 
prerogative, but Edward VI. created or restored twenty-two 
boroughs, of which at least half, mcluding seven in Cornwall, 
were places of no kind of importance. Mary added fourteen 
to the number, and. Elizabeth, in a sinular manner, increased 
the representation in parliament by no less than sixty-two 
members (e). The interference of the crown in elections was Theoiown 

and elsotiODB. 


(6) William Roper, Life of Thomas More (ed. Hitchcock), 16. 

(c) Of. supra, p. 171 ; Holdsworth, History of Rnglish Law, iv. 640 ff. ; 
Maitland, Rnglish Law and the Renaissance (1901), 46, note 11. The 
tendency to formalise the social distinctions, although their medheval 
signihcance had largely disappeared, is seen in the statute of 1639 fixing 
the order of precedonoe (31 Henry VIII., c. 10), in the creation of the 
Heralds’ College under Richard III., the numerous heraldic visitations 
temp. Henry VIII. and later, the numerous acts graduating the dress of 
all ranks of the peerage and society, and the rise of the doctrine of eimobled 
blood (supra, p. 172, note (n) ; cf. 21 Hen. VIII., c. 13, ss. 14 ff.), 

(d) Supra, pp. 264-6. 

(e) But ej. Pollard, Factors in Modern History, p. 122, who points 
out the significant fact that Petor Wentworth, “ one of the moat courageous 
and assertive champions of Parliamentary liberty who ever opposed the 
Crown,” and his brother Paul, “ who was scarcely less distinguished as 
a Parliamentary critic of the Crown,” sat for the two Cornish boroughs 
of Tregony and Liskeard respectively. “ If,” says Professor Pollard, 
“ these Cornish boroughs were really created in order to make the House 
of Commons subservient, the Crown was indeed hoist with its own petard.” 

B.O.B. U 
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exerted in the most open manner. In 1563 Edward VI. directed 
a circular letter to all sheriffs, conmianding them to apprise 
I the freeholders, citizens, and burgesses of theSr respective 
I counties^** that our pleasure and commandment is, that they 
shall choose and appoint, as nigh as they possibly may, men of 
knowledge a,nd experience within their counties, cities, and 
boroughs ” ^ and especially that whenever the Privy Council, 
or any of them, having instructions on the king’s behalf, should 
“ recommend men of learning and wisdom, in such case their 
directions be regarded and followed.” Accordingly se venal 
persons — all of them belonging to the coprt, or in places of 
trust about the king — ^were recommended by letters to the 
sheriffs, and elected as knights for different shires (/). The 
wi'its for the parliament summoned by Mary in 1554, to 
sanction the return of the country to obedience to the apostolie 
see, were accompanied in like manner by royal circulars 
requiring the mayors, sheriffs, and other influential persons to 
admonish the electors to “ choose of their inhabitants, as being 
eligible by order of our laws, may be of the wise, gi'avc, and 
catholic sort ” (g). 

'' Contemporaries are all agreed that “ the king’s servants ” 
exerted a powerful influence in the commons. They might be 
household officers, courtiers, lawyers or aspiring politicians ; 
the most eminent of them were members of the king’s council, 
however, and their position in both bodies gave them the 
opportunity of serving as the link between the king and the 
commons. They took charge of royal business in the house, 
and kept the king informed of the sentiments of the commons {h). 
Promising young members who showed ability in opposition 
attracted the king’s attention, and he took pains to attach to 
his court those who seemed able to impress the house — Sir 
Thomas More and Thomas Cromwell are examples under 
Henry VIII. The government had its “ bills ” ready drafted 

( / ) Hallam, Const. Hist., i. 46, citing Strjrpe, ii. 394. What appear to 
be first drafts of circular letters are preserved in Lonsd. MS. 3. cited by 
Froude, v. 464, n. 1. In some instances the orders of the crown were sent 
direct to the candidate himself. The Council, in a letter to Sir P. Hoby, 
inform him “ that his Majesty hath willed us to signify unto you this bis 
pleasure to have you one of the Commons House,- which thing wo also 
require you to foresee, that either for the county where ye abide ye bo 
chosen knight, or else otherwise to have some place in the House, like as 
all others of your degree be appointed. And herein, if either his Majesty 
or we knew where to recommend you, according to your own desires, wo 
would not fail but provide the same.” Harl. MS. 523, in Froude, v. 405. 
Cf. fiu-ther instances in Pickthorn, Tudor Government, ii. 404. 

(g) Letter of the Queen to the Earl of Sussex in Burnet, Collection, iii. 
210. Cf. Froude, vi. 280. These general directions were copied from a 
form which had been in use under Henry VII. 

{h) On all this see W. Notestein, The winning of the initiative by the 
House of Commons (British Academy, 1924). 
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by the council (i), and it was for the king’s servants to pilot 
them through the house. 

, It is haruly possible to determine how far the legislation of 
Henry VIII., Edward VI. and Mary (and especially their 
ecclesiastical measures) enjoyed the unfeigned assent of the 
commons, or how far the commons themselves represented the 
opinion of the country. As we have seen, the crown had 
considerable opportunities of securing the election of a number 
of its nominees, and they in turn formed a compact group of 
government supporters within the house. Notwithstanding 
these very real advantages, the crown had to face serious 
opposition in the commons. Parliament was far from being 
merely the registrar of royal ordinances. In some cases surviv- ' 
ing documents show how stubborn was the resistance of the 
commons and how successful they were in materially modifying 
the crown’s legislative projects^^hus a very long and elaborate 
series of negotiations, beginning in 1529, led up to the great 
Statute of Uses of 1536 (k). Neither the king nor the peers 
secured the measures they desired, both having to accept the 
compromise which for nearly four centuries stood upon the 
statute book. The Statute of Wills of 1540 was reluctantly 
accorded by the crown after the Pilgrimage of Grace had made 
it clear that landowners would have to be placated if the 
crown wished to retain their support. There, possibly, lay the 
key to the situation. The routine work of local government, 
and the application of any special policies which the crown or 
parliament might adopt, depended upon the principal gentry 
of the counties for their effective conduct and enforcement. 
These men were indispensable in quarter sessions and upon 
countless commissions, and their political influence in the 
countryside could be a decisive factor. In the house of commons 
their attitude was no less vital. Nor was this independent 
temper of the commons confined to questions of fiscality and 
private law. It is now known that the treason legislation of| 
Henry VIII. was hotly debated ; some treason bills were ’ 
rejected, or had to be withdrawn ; others were much amended ; 
the Act of Six Articles, and the Statute of Proclamations are 
other examples (1). The lords were also willing to make a stand : 


(i) Cf. supra, pp. 209-211. Before, or during, parliament the judges 
could be consulted upon legislative policy, and traces of their debates may 
be found in the Year Books, e.g., 1 Hen. VII. Miebs., No. 6 (1485), a case 
whose genmneness seems established by Dr. M. Hemmant in the Selden 
Society publications, vol. 61, p. 185 ; and 1 Hen. VII. Hil. no. 26 (1486). 
Both cases are reprinted in A. F, Pollard, Henry VII., ii. 10-11. 

(k) The whole story, which is an excellent illustration of Tudor technique, 
must be read in Holdsworth, History of Hnglish Law, iv. 460-466. 

(Z) I. D. Thornley, Treason Legislation of Henry VIII., in Transactions 

18 — s 


Farlument 
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legislation. 
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the king was given to understand that they would reject the 
bill of attainder against More and Fisher unless More’s name 
was omitted. At first the king proposed to go to the house 
and bluster it through ; he soon thought better of it and More’s 
name was omitted (m). 

The speaker of the commons during this period continued to 
rise in importance. The tendency seems to have shifted 
towards selecting lawj’ers rather than business men«nd civil 
servants. Both Sir Edmtmd Dudley and Sir Thomas More 
were Under-Sheriffs of London when elected speaker — a 
judicial office with an important commercial jurisdiction which 
was a good training for subsequent trade missions. Three of 
Henry VII. ’s speakers (Mordaunt, Empson and Bray) soon 
became chancellors of the duchy of Lancaster ; tlnee of 
Henry VIII.’s became chancellors of England (More, Audley, 
Rich). Under Edward VI. and Mary the judiciary seems the 
commonest destiftation of the speaker : Dyer and Brooke 
became famous as chief justices of the common pleas, and others 
became either master of the rolls, chief baron, or chancellor 
of the exchequer, and similar careers are thenceforward frequent 
until the early eighteenth century, when politics rather than 
law lay before the retiring speaker. Not imtil the nineteenth 
century did the speakership cease to be merely an incident m 
the professional life of a lawyer or politician, and attain its 
present position. 

The development of the office under Henry VIII. was not 
spectacular, although subsequent events show that it was in a 
significant direction. Short as sessions were, there was dilli- 
culty in keeping members in attendance until the end, and so 
by an act of 1515 (6 Hen. VIII. e. 16) members were forbidden 
to depart “ except they have licence of the speaker and commons 
in the said fiarliament assembled, and the same licence be 
entered of record in the book of the clerk of the parliament 
appointed . . . for the Commons’ House.” It is notable 
that this delegation of royal power is made not only to the 
speaker (who was in any case very much of a royal officer) 
but to the speaker and the commons, thus beginning that 
characteristic relationship whereby the commons controlled 
their o%vn members through the speaker. It could hardly have 
been foreseen in 1515 that in the end the speaker would cease 
to bo a royal supervisor and become in effect the impersonation 
of the House’s independence (n). 


of the Royal Historical Society (1917), 87-123 ; K. Pickthom, Tiulor 
Grovornmont, ii. 407, 414. 

(m) B. W. Chombers, Thomas More, 299-300. 

(>i) Cf. J. E, Neale in Tudor Studies presented to A. F. Pollard, 2C5-C. 
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The newly elected siieaker, on being presented to the king in Tt? speoko’i 
the house of lords, made his “ protestation.” As we have 
seen (o) this was in varying terms. Quite early we find Speaker 
Pickering demanding “ for himself ” the usual permission to 
correct mistakes, and demanding further “ for the commons ” 
that if he should say anything on their behalf which angered 
the king, he would overlook it — a claim, in fact, for the speaker 
to have liberty of speech when he speaks for the commons in 
parliament (p). After 1413 this formula seems to disappear {q), 
and in any case, it did not refer to speech among the commons 
in their separate consultations. Nor did Haxey’s Case or 
Yange's Case add anything at all definite to the problem, 
although the latter case unmistakably shows that the commons 
desired the recognition of the prineiple. Even so, Yonge had 
to wait for a political revolution before he could raise the 
matter, five years afterwards (r). 

The next step was taken by Sir Thomas More when he was 
speaker in 1523. the traditional protestation he added a 
request that every man should discharge his conscience and 
declare his advice boldly “ among us,” without fear of the 
king’s displeasure (s). Here, then, is a dear claim for freedom 
of speech within the conunons’ house, covering the members 
and not merely the speaker. The persuasive preamble suggests 
that More was making a new departure and not merely relying 
upon a time-honoured privilege. There was undoubtedly 
much free speaking in the commons and, indeed, in the lords, 
during the reign of Henry VIII. (t), but there was also a solid 
phalanx of privy councillors and minor ministers who marked 
well what was said, and kept the king informed. Often he 
discussed matters personally with his opponents and " forgave ”> 
them, but ultimately there were ways and means of applying 


The act implies the existence of a “ book ” of the commons ; the earliest 
journal of the Commons now extant, however, is from 1547. There are 
Lords’ Journals from 1509 onwards. See A. S'. Pollard, Authenticity of 
the Lords’ Journals, Transactions of the Royal Historical Society (1914), 
17 and J. E. Noale, The Commons’ Journals, ibid. (1920), 136. 

(0) Siipra, p. 236. 

(p) Rot. Pari., iii. 34 no. 16 (1378; Lodge and Thornton, 154, and 
cf. in 1411 Rot. Pari. iii. 648 no. 9). Taken together, these two passages 
suggest that the claim was to free speech for the speaker in parliament 
rather than for the commons among themselves. 

(i;) Neale, loc. cit., 264. 

(r) Supra, p. 218. 

(«) W. Roper, Life of More (ed. E. V. Hitchcock), 16 (and in J. R. 
Tanner, Constitutional Documents of James I., 382-3) ; Neale, toe. dt., 267. 

(1) In 1647 Gsu-diner could refer to debates in Henry VIII.’s house of 
lords “ where was free speech without danger ” : Letters of Stephen 
Gardiner (ed. J. A. Muller), 392 ; cf. ibid., 398-9 : " Doctor Crome, a 
mean man, preached against our late sovereign lord’s determinations, and 
how daintily was he handled to relieve his conscience 1 ” 
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Stern sanctions (u). Whether succeeding speakers continued 
More’s claim is difficult to ascertain, for the entries in the 
1 Lords’ Journal are quite unreliable. We can be sure that free 
•speech was claimed in 1542, in 1654 and throughout Elizabeth’s 
; reign (x). The commons, therefore, had achieved something : 
they had framed a form of words which embodied a principle, 
and time after time their claim was solemnly repeated. But it 
still remained for them to translate that claim into the peaceful 
enjoyment of a privilege. 

It was believed by Stuart lawyers that an important contribu- 
tion was made to the subject of freedom of debate in the 
fourth of Henry VIII. (1512), when, in consequence of the 
proceedings iri Strode’s Case, an important Act was passed, 
which it was thought not only admitte d, by implication, the 
existence of the privilege, but was also designed to protect, in 
future, all members of either House from any question on 
accoimt of their speeches or votes in parliament. As there has 
been much misapprehension over the case for some centuries, 
it is particularly necessary to examine the Act with care. The 
facts seem to be as follows. “'Richard Strode, member for the 
borough of Plympton in Devonshire, had proposed certain 
bills in parliament to regulate the tinners in that county. 
Those who thought their interests were being prejudiced took 
the view that Strode’s activities were an offence against an 
act of their local stannary “ parliament ” which imposed a 
penalty on all who obstruct tin mining. They therefore procured 
(without his knowledge) his conviction in the Stannary Courts (?/) 

(«) Neale, loc. cit., 269-270. 

{x) Supplicavit Begie Majestati: "Ut in dicendia sententiis quivis 
libere et impune oloqui possetqmd animi haberet et quid consilii.” — Lord^’ 
Journals, i. 167 j Tanner, Tudor Const. Documents, 651 ; Prothero, 
Constitutional Documents, 117 ; Neale, loc, cit., 271. 

(y) The court for the Stannaries of Cornwall and Devon is a court of 
special jurisdiction, similar in character to the court of the Lord Warden of 
the Cinque Forts, the courts of the Counties Palatine of Lancaster and 
Durham, and other special courts instituted in derogation from the general 
jurisdiction of the courts of common law, for the local redress of private 
wrongs. It is founded on an ancient privilege granted to the workers 
in the tin mines to sue and be sued (in all matters arising within the 
Stannaries, excepting pleas of life, land, or members) in their own court 
before a judge called tho vice- warden of the Stannaries. This privilege 
was confirmed by charter of 23 Edward I., and by statutes 60 Edward III. 
and 16 Car. I. c. 15, and the court has been regulated by several later 
statutes. Formerly on appeal lay from tho Stannary Court to the lord 
warden, from thence to the privy council of the Prince of Wales as Duke of 
Cornwall, from thence to the sovereign ; but by statute 18 & 19 Vict. 
c. 32, s. 26, an appeal from all decrees and orders of the vice-warden was 
given to tbe lord warden assisted by two legal assessors, and from the 
lord warden a final appeal to the Judicial Committee of tho Privy Council. 
By the Supreme Court of Judicature Act, 1873 (36 & 37 Viet. o. 36), all the 
jurisdiction and powers of the lord warden of the Stannaries assisted by 
his assessors were transferred to the new Court of Appeal established by that 
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on four indictments alleging that he had, “ at the Parliament 
holden at Westminster the fourth day of February last past, 
letted, vexed and troubled one William Read . . . and all 
other tinners in the same parliament for digging of tin . . . 
contrary to this our Act made.” He was in consequence fined 
and imprisoned ( 2 ), as the statute recites, “ in a doungen and 
a depe pytt under grounde in the Castell of Lidford, and there 
and elsewhere remayned by the space .of thre wekys and more, 
unto such t 3 nne he was delyvered by a wrete of Privilege out 
of the Kyngges Eschequer at Westminster, for that he was one 
of the collectours in the said countie for the first of the twoo 
quyndezims graunted at and in this present Parliament.^ The 
statute proceeds to declare these proceedings of the Stannary 
Court void, and further : “ That sutes, accusementes, con- 
dempnacions, execucions, fynes, amerciamentes, punyssh- 
mentes, &c., putte or had, or hereafter to be put or hadde 
unto or uppon the said Richard, and to every other of the person 
or persons afore specified that nowe be of this present Parlia- 
ment, or that of any Parliament hereafter shalbe, for any bill, 
spekyng, reasonyng, or declaryng of any mater or maters 
coneem 3 mg the Parliament, to be communed and treated of, 
be utterly voyd and of non effecte.” 

Such is the story told in the lengthy Act which finally gave 
Strode his remedy (o). It is immediately clear that the root 
of the matter is the schedule to the Act which contains the text 
of the preposterous indictments against Strode. The point 
raised was simple : could Strode be indicted under a local bye- 
law against hindering miners because he had promoted bills in 
parliament on the subject of mining ? The Act gave the only 
possible answer, but in a flood of indignant verbiage which 
acquired a new meaning, as we shall see, in the next centmy (6). 

In 1612 (some years before Sir Thomas More made his tentative 
claim to liberty) the question of free speech in parliament was 
still very obscure but this at least was sure — members were not / 
indictable in petty tribunals for their actions in parliament (c)/ , 

Act. By the StannarieB Court Abolition Act, 1896 (69 & 60 Viet. o. 46), 
this court, which still lingoi’cd in that of the vice-warden, was finally 
abolished, and its powers transfen-ed to such of the now county courts as 
the lord chancellor should direct. Cf. Holdsworth, Hist, of Hng. Law, 
i. 161-165; d. B. Lewis, The Stannaries (Harvard Economic Studies, 
vol. III.). 

(z) At the suit (in an action of debt) of one to whom the crown had 
assigned a part of the (as yet unpaid) penalty. 

(o) 4 Henry VIII., c. 8 ; Tanner, Tudor Documents, 668, which omits 
large portions, and the schedule. 

(6) Infra, p. 424 note ^h). 

(c) Under any other view moat borough members would be in peril 
from town corporations and guilds whose interests (usually fortified by 
bye-laws) might bo affected by proposed legislation. 
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The cases of privilege so far considered were dealt with either 
by the king, lords and commons concurring (as. in Strode' s Case) 
in an “ Act,” or by writ of privilege issued on application to 
the chancellor (d). The first occasion on which the commons 
acted independently of any other power in the vindication of 
their privilege was in the important case of George Ferrers, a 
member who, in 1543, was arrested, as surety for the debt of 
another, by process out of the King’s Bench. On hearing of 
the arrest, the House sent their serjeant to demand the release 
of the imprisoned member. The serjeant, being resisted by 
the gaolers and sheriffs of London, was obliged to return 
empty-handed ; whereupon the House rose as a body and laid 
their case before the lords “ who, judging the contempt to be 
very great, referred the punishment thereof to the order of the 
Commons’ House.” The lord chancellor offered them a uTit 
of privilege, but they refused it, “ being in a clear opinion 
that all commandments and other acts proceeding from the 
Nether House were to be done and executed by their serjeant 
without writ, only by show of his mace, which was his wairant.” 
Accordingly, the serjeant was again ordered by the commons 
to go to the sheriffs and demand the delivery of Ferrers ; but 
in the meantime the sheriffs, becoming alarmed, had surrendered 
the prisoner They were, however, ordered by the House to 
attend at tlxHiar, together with the gaolers and even the plaintiff 
in the suit, and on appearing were all committed to prison 
for contempt. These proceedings were reported to King 
Henry VHI., who thereupon summoned the chancellor, judges, 
the speaker, and some of the gravest persons of the commons, 
and delivered a very remarkable address. After commending 
the wisdom of the commons in maintaining the privileges of 
their House, and stating that even their cooks and horse- 
keepers were free from arrest, he is reported to have said ; 
‘‘ And further we be informed by our judges that we at, no time 
stand so highly in our estate royal, as in the time of Parliament ; 
wherein we as head, and you as members, are conjoined and 
knit together into one body politick, so as whatsoever offence 
or injury, during that time, is offered to the meanest member 
of the House is to be judged as done against our person and the 
whole court of Parliament ; which prerogative of the court is 
so great (as our learned counsel informeth us), as all acts and 
processes coming out of any other inferior courts must, for the 
time, cease, and give place to the highest.” Following the 
king, “ Sir Edward Montagu, lord chief justice, very gravely 
told his opinion, confirming by divers reasons all that the king 


(d) Supra, p. 221. 
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had said, which was assented unto by all the residue, none 
speaking to the contrary ” (e). Ferrers was a servant of the 
king, who, probably on that account, was the more inclined 
to regard the energetic proceedings of the commons with 
favour. 

Henceforward, although a writ of privilege was still occa- 
sionally employed to effect the release of members, it was not 
permitted to be obtained without a previous warrant from 
the speaker. 

This assumption by the commons, with the acquiescence of 
the king,' of jurisdiction to maintain their privilege withput 
recourse to any outside authority placed the commons on the 
same footing, procedurally, as the courts of law, which had long' 
exercised the right of protecting their members, staff and liti- 
gants from molestation, and this newly won position was to - 
become in future centuries the basis of their most sweeping 
claims. For the moment, however, it was merely one of several 
features which contributed to the enhancement of the commons’ 
dignity and, to some extent, of their effective management of 
their own affairs. We have abeady seen that the speaker and 
the House were given some statutory power over members (/) ; 
in the middle of the century they assumed the jurisdiction of 
passing upon the qualification of members. Thus in 1650 they BwaOtt 
deteiTOined that Sir Francis Russell should continue a member 
although he had subsequently become heir-apparent to the 
Earl of Bedford (g) ; and in 1553, the first year of Queen Mary, ifoadFt 
the journals of the commons record the appointment of a 
committee to inquire if Alexander Nowell, prebendary of 
Westminster, may be of the House. On the following day they 
reported that “ Alexander Nowell, being prebendary in West- 
minster, and thereby having voice in the Convocation house, 
caimot be a member of this House, and the queen’s writ to be 
directed for another burgess in that place ” (ft). 

» The Tudor age is the age of over-great ministers, and it is King and 
instructive to observe their careers and the fate awaiting 
themji Henry VII.’s Empson and Dudley, both of them ex- 
speakers, rose to no great office, although their political influence 
was very considerable. Their “ fall ” was certainly not the 
result of attacks by the public, or by political opponents, but 
was deliberately contrived by the crown, since it would provide 
good publicity for the new reign. In short, it was an example 

(e) Holinshed, Chronoile, iii. 824 ; Tanner, Tudor Dooumenta, 680-3. 

( / ) Supra, p. 276. 

{g) Commons’ Journals, i. 16 ; Tanner, op. cit., 696 ; supra, p. 172. 

Sir Edwin Sandys sat in parliament, 1686-1693, while holding a prebend at 
York, but he was a layman. 

(ft) Commons’ Journals, i. 27 ; Tanner, op. c«., 696 ; c/. supra, p. 160. 
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of the new politics of prestige, such as Macchiavelli had described . 
Wolsey’s career was a novel combination of age-old elements. 
To the position of favourite and confidential adviser he added 
the office of lord chancellor, which by itself cohferred the 
outward symbols of the king’s principal minister in the mediaeval 
tradition. To this formidable combination of power Wolsey 
added the jurisdiction of legatus a latere which made him for 
many purposes equivalent to the pope for English affairs. It 
needed the Act of Supremacy to make Henry himself the 
successor of Wolsey. Wolsey’s fall, again, was not primarily 
the work of his enemies, but of the king who had no further 
use for him since he had failed to secure the divorce. Sir 
Thomas More’s short tenure of the great seal shows that the 
office alone did not guarantee that its holder would be the 
principal minister — ^that rdle was already being played by 
Thomas Cromwell. Cromwell’s official position was that of 
king’s secretary (the first holder of the office to become promi- 
nent). Later, as vicar-general, he exercised Henry’s eccle- 
siastical supremacy, much as Wolsey had exercised the pope’s 
as legate a latere. Like Wolsey, he fell from office for the sole 
reason that the king withdrew his confidence. • Henry VIII.’s 
ministers were heartily hated by the nobility and by the public 
generally, but their rise and fall was the work of the crown, 
and not the result of public or parliamentary pressure.' 

The theme, so familiar in the later middle ages, of the 
baronial opposition, finally disappears from English history 
under the Tudors. This was primarily a social and economic 
phenomenon, but its constitutional results were momentous. 
The peers, in spite of their temporary alliance with the crown, 
had been signally defeated in the negotiations for the Statute 
of Uses ; many of them were tied to the government by the 
monastic lands granted to them ; their most prominent leaders 
often derived their influence, not from their own ten-itorial 
resources or their personal qualities, but from their bonds of 
kindred or affinity with the monarch (i). 

The decline of the peerage is particularly evident in the 
history of the council. Their pretensions in the fourtccntli, 
and their disastrous achievements in the fifteenth centuries 
have already been mentioned {k). The failure of the Lancas- 
trian experiment — which was essentially an experiment in 
baronial, rather than in parliamentary government — prompted 
the Yorkists to pursue a different policy, which seems to have 
been continued by Henry VII. and in the earlier years of 


(i) Notably the Seymours and the Howards through their marriages 
with Henry VIII. 

(h) Supra, pp. 239 ff. 
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Henry VIII. (Z). This consisted in having a large number of 
people who are described individually as “ councillors ” 
although “ the council ” as an assembly seems to have been 
rather less numerous. One has the impression of a large panel 
of teclmicians, ecclesiastical, financial, legal, diplomatic, etc., 
who could be consulted as occasion demanded, but who did not 
habitually meet all together as members of a “ council.” In 
both cases the lords are fewer in number and clearly less 
influential. 

Nevertheless, the mediaeval council continued to exist The star 
uninterrupted, and to conduct its business in the sixteenth as ®’**“*^’ 
in the fifteenth century in its traditional quarters, the star 
chamber. That business was becoming steadily more legal 
and less political ; indeed, it was too large and miscellaneous 
a body to be entrusted with the confidential discussion of 
high policy. The plausible suggestion has been made that it 
was too large even for the task of maintaining public order, 
and that the select body set up by the “ Star Chamber ” Act 
of 1487 was made necessary by the fact that the council as a 
whole might include some notable offenders (m). Moreover, 
its judicial functions meant also that the star chamber sat in 
public. In the sixteenth and seventeenth centuries its opening 
and closing sessions of the term, when attendance was parti- 
cularly large, were renowned as magnificent and impressive 
spectacles, often marked by an important speech from the 
throne on the general political situation. 

The Ring himself sometimes presided at these public sessions ; 
in his absence, the chancellor took his place, and, as in the 
middle ages, remained the most constant and most influential 
member of the court. Already, therefore, the office of chancellor 
was' becoming exceptionally laborious, for its holder had not 
only his department to administer, but also the court of 
chancery where he was the sole judge, and the star chamber 
where he was the presiding officer for most practical purposes. 

In composition the court was certainly large. If the most 
intimate councillors of the king, and the highest officials, 
formed the core, there was also assembled round them a varying 
number of common law judges and other specialists, together 
with an array of distinguished persons, whose principal function 
was to lend dignity to the proceedings. It was occasionally 

(i) On. all that follows, see the important contributions of A. F. Pollard, 

The Council under the Tudors, Fnglish Historical Beview, xxxvii, 337-360, 
616-539, xxxviii. 42-60. There is a good selection of material from the 
contemporary legal writers, and the records, in Tanner, Tudor Documents 
249-298. 

(m) Pollard, Elnglish Historical Beview, xxxvii. 626. The work of the 
star chamber in its general aspects has already been noticed : supra, 
pp. 132-4, 242, 254. 
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and thus unable to attend the king if he were more than a few 
miles from Westminster. 

After a long period of experiment, the “ privy council ” 
attained a fairly stable position by 1540 {y). Already in 1538 
the appointment of a separate clerk with the title “ clerk of 
the privy council,” to distinguish him from the clerk of the 
star chamber, had marked the essential separateness of the 
newer body from the council. At the same time, the indefinite 
mass of “ ordinary ” councillors or “ councillors at large ” 
was left in the outer darkness while a small circle of “ privy ” 
councillors tightened their grip upon the conduct of the most 
important affairs. In 1540 the appearance of the first of a 
series of privy council registers is the visible sign of the re- 
organised and stabilised privy council. ^ 

Its numbers were kept very close to nineteen, which some 
years of experience-had-shpwn to be more effective than the 
large bodies which there was always a tendency to create. 
Its membership contained few nobles (and they of recent 
creation), and even fewer bishops — so complete was the break 
with the tradition of the mediaeval council. From 1540 
onwards, Heimy VIII. likewise excluded judges from the privy 
council (although they were, of course, prominent in the 
judicial work of the star chamber). The interesting suggestion 
has been made by Professor Pollard that so strong a govern- 
ment could afford to separate the judicial from the executive 
function, and thus to leave the privy council as a purely execu- 
tive body. The two chief justices reappear however in the 
privy councils of Edward VI. and Mary ; under Elizabeth, 
no judge sat in the privy council for forty years until in 1599 
Chief Justice Popham joined it — ^thus foreshadowing the 
dangerous Stuart policy of assimilating the composition of the 
privy council and star chamber, y 

Having become a distinct i nstitutio n, the privy council 
rapidly acquired a position of supremacy among the organs 
of government. Its own administrative machinery was enlarged 
to meet the immense demands upon its activity, and through 
its control of subordinate councils of the West, of Calais, of 
Boulogne, of New Haven, of Limerick, of the Scottish Border, 
of the North, it held the central position in a coherent system 
of conciliar government (z). 

(y) Pollard, Engli^ Historical Review, xxxviii. 42-60. , 

(z) The creation, or re-creation, of several of these bodira seems to owe 
much to Wolsey, who had in mind a plan of conciliar government. For a 
brief account see Tanner, Tudor Documents, 314 ff. Important mono- 
graphs are C. A. J. Skeel, The Council in the Marches of Wales (1904) ; 
R. B. Reid, The Council of the North (1921) ; and C. A. J. Skeel, The 
Council of the West, Transactions of the Royal !^jptorical Society (1921), 
62 — this lost, founded in 1639, did not survive Henry VIII. 
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CHAPTER X 

THE BEFORMATIOK IN ENGLAND 

^The separation of the Church of England from that of Rome, 
formally accomplished under Henry VIII., was a political 
and legal rather than a religious reformation.* Tlie doctrinal 
changes which followed -under Edward VI. and Elizabeth 
were an unintentional consequence, to which Henry and his 
parliament more than once declared themselves utterly 
repugnant. iRut in reality the reformation, in both its political 
and religious aspects, was the effect of causes which had been 
in operation for centuries, not only in England, but throughout 
Europe.! “ No revolution,” says Hallam, “ has ever been more 
gradually prepared than that which separated almost one half 
of Europe from the communion of the Roman see ; nor were 
Luther and Zwingli any more than occasional instruments of 
that change which, had they never existed, would at no great 
distance of time have been effected under the names of some 
other reformers. At the beginning of the sixteenth century, 
the learned doubtfully and with caution, the ignorant with 
zeal and eagerness, were tending to depart from the faith and 
rites which authority prescribed ” (a). 

In England, the church, from its first institution, had always 
possessed a marked national character, The spiritual primacy 
of the pope and his authority in matters of faith were reverently 
admitted, but the exorbitant clkims of jurisdiction and terri- 
torial power asserted by Hildebrand and his successors, together 
with the pecuniary exactions founded on those claims, were 
persistently, though with varying degrees of firmness, resisted 
by the English kings and people. Impatience at discipline, 
and discontent at taxation, however, need not imply a denial 
of the fundamental right of government ; clergy and nobles 
grumbled loudly at the new vigour of a succession of powerful 
reforming and centralising popes, but they had no answer to 
the logic of the theologians and the canonists. (That canon law, 
moreover, was accepted by English ecclesiastical courts as the 
undoubted law of the church, and it is erroneous to suppose 
that the English church ever asserted its independence by 
denying it (b). 


(а) Hallam, Const. Hist., i. 67. 

(б) For the whole subject, see Maitland, Boman Canon Law in the Church 
of England (1898) ; A. L, Smith. Church and State in the Middle Ages 
(1913) ; 2. N. Brooke, English Church and the Papacy (1931). All 
these authors reject the^TOw of Stubbs in the report of the Ecclesiastical 
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Prior to the Norman conquest, church and state in England 
were so intimately united that they were practically identical. 
William of Normandy, to further his designs on England, 
entered into an alliance with the papacy ; and when the 
conquest — ^which it had been his object to present to the eyes 
of Europe somewhat in the light of a crusade — had been 
effected, the ecclesiastical power was to a great extent separated 
from the civil power and placed in much closer communion 
with and subordination to the papal see. But anxious as he 
was to propitiate the see of Rome, William was careful not to 
f surrender the ancient supremacy of the state over the national 
church (c). Still, the impetus given by the conquest to the 
papal power in England caused it to go on rising, until — 
notwithstanding the partial checks which it received under 
Henry I. and Henry II., on the quest^ns of i nvestitures and 
clerical immunity from civil jurisdiction — it readied its acme 
imder John and Henry IH. For'ohe hundred and fifty years 
succeeding the conquest the right of influencing and assenting 
to the election of the archbishops, bishops, and mitred abbots 
had been claimed and exercised by the king. This right had 
been specially asserted by the Constitutions of Clarendon, 
which also provided that the revenues of vacant sees should 
belong to the crown (d). But John admitted all the papal 
claims, surrendering even his kingdom to the pope, and receiving 
it back as a fief of the holy see. By the charter granted to 
the church in 1214, which was confirmed by the Great Chai’tcr 
in the following year, the church recovered its liberties, the right 
of free election was conceded to the cathedral chapters and the 
religious houses, and the right of custody of vacant churches 
was alone reserved to the crown (e). Every election was, 
however, subject to the approval of the pope, which was 
signified, in the case of archbishops, by the gift of the pallium. 
Under Henry HI. the popes by means of provision and reserva- 
tion interfered extensively with the rights of private patrons, 
lay and ecclesiastical ; and Gregory IX. even went to the 
length of ordering the bishops of Lincoln and Salisbury to 
provide for not less than three hundred foreign ecclesiastics. 
The system of papal provision was so greatly abused that it 
soon degenerated into a mere channel for draining money into 
the Roman exchequer. 


Courts Commission of 1883, and in his Seventeen Lectures (1886) reprinted 
in Select Assays in Anglo-American Legal History, i. 248, who had main- 
tained that canon law was of persuasive, but not of binding authority in 
England. 

(c) Supra, pp. fiO seq. 

(d) Cap. xii ; Stubbs, Select Charters, p. 166 ; supra, pp. 68-9. 

(e) Select Charters, pp. 283 seq., and Magna Carta, c. 1. 
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Under Edward I. the barons, if not the king himself, firmly 
withstood the exactions of the pope, and re-asserted the 
independence of both church and crown. To the letter of 
Boniface VIIL claiming to be feudal lord of Scotland, and 
commanding Edward I. to withdraw his troops from that 
kingdom and submit his pretensions to the decision of the 
papal see, the parliament of England drew up in 1301 a very 
emphatic repudiation of the pope’s temporal jurisdiction in a 
letter to which seven earls and ninety-seven barons affixed 
their seals. “ The kings of England,” they said, “ have never 
pleaded, or been bound to plead, respecting their rights in 
the kingdom of Scotland, or any other their temporal rights, 
before any judge, ecclesiastical or secular. It is, therefore, and 
by the grace of God shall always be, our common and unanimous 
resolve that with respect to the rights of his kingdom of 
Scotland, or other his temporal rights, our aforesaid lord the 
king shall not plead before you, nor submit in any manner 
to your judgment, nor suffer his right to be brought in question 
by any inquiry, nor send agents or procurators for that purpose 
to your Court. . . . Neither do we, nor will we, permit, as we 
neither can nor ought, our aforesaid lord the king to do, or 
attempt to do, even if he wished it, any of the things afore- 
said ”(/). The letter was never sent. Edward I., like many 
other monarchs, discovered that public protests could be 
combined with private compromises according to the require- 
ments of the diplomacy of the moment. 

In the last year of Edward I.’s reign began a series o^tatutes 
passed to check the aggressions of the pope, and ^tore the 
independence of the national church and kingdomy/They dealt 
with a number of different, although related, problems, viz., 
remittances by the English branches of certain orders to the 
mother house on the continent ; the claim of the papacy to 
exercise, by its prerogative and often in favom of aliens, the 
patronage belonging to English ecclesiastical persons and 
bodies ; and the papal claim to be not only the ultimate 
court of appeal, but also a universal court of first instance, 
thus attracting much important litigation to Rome. 

The first of the series was passed in the parliament of C arlisl e, 
1307. It recites that “ the abbots, priors, and governors of 
religious houses, and certain aliens their superiors, as the abbots 
and priors of the Cluniac, Cistercian, and Ptemonstratensian 
orders, the orders of Saint Augustine and of Saint Benedict, 
and many more of other religions and orders, have at their own 
pleasure set divers unwonted, heavy, and unportable tallages, 


(/) Rymor, ii. 873 — 876, 

s.c.n. 
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payments and impositions upon every of the said monasteries 
and houses subject unto them in England, Ireland, Scotland 
and Wales, without the privity of the king and his nobility, 
contrary to the laws and customs of the said realm ” ; and that 
in consequence of such impositions, “the service of God is 
diminished ; alms are not given to the poor, the sick, and the 
feeble ; the health of the living and the souls of the dead be 
miserably defrauded ; hospitality, almsgiving and other godly 
deeds do cease ; and so that which in times past was charitably 
given to godly uses and to the increase of the service of God, is 
now converted to an evil end, by permission whereof there 
groweth great scandal to the people.” It was therefore enacted 
— “ the king considering it would be very prejudicial to him 
and his people, if he should any longer suffer so great losses 
and injuries to be winked at ” — ^that for the future no abbot 
or other religious person should, directly or indirectly, secretly 
or openly, carry or send any tax, rent or tallage, imposed by 
the superiors, or assessed amongst themselves, out of the 
kingdom ; and that “ priors aliens ” should not presume to 
impose any such payment whatever upon religious houses 
subject to them. Here again, the barons had taken the initia- 
tive, having proposed such a measure inJl3Q5 ; it was published 
as a statute in 1807 at Carlisle, reciting the assents of the king, 
lords and commons (but not of the bishops) ; but the king had 
diplomatic reasons for not enforcing the statute (g). This 
statute was confirmed imder Edward III. in the 4th, and 
again in the 5th year of his reign. 

In the 25th of his reign, roused “ by the grievous complaints 
of all the commons of his realm,” the king and parliament 
passed the famous Statute of Provisors. aimed directly at 
the pope, and emphatically forbidding his nominations to 
English benefices (A). The preamble recites that “ the holy 
church of England was founded in the estate of prelacy within 
the realm of England,” by the king’s progenitors and the 
ancestors of “ the earls, barons, and other nobles of his realm, 
to inform them and the people of the law of God, and to make 
hospitalities, alms, and other works of charity, in the places 
where the churches were founded, for the souls of the founders, 
their heirs, and all Christians ; and certain possessions as well 
in fees, lands, rents, as in advowsons, which do extend to a 


(ff) 36 Edw. I. st. i. o. 1 — 4; c/. the documents prmted by H. G. 
Richardson and G. O. Sayles in English Historical Review, liii. 425 ff. 
For Anglo-papal diplomacy, see G. Mollat, Les papes d’ Avignon (Paris, 
1920), 273 ff. 

(h) Of. A. Deeley, Papal provision and royal rights of patronage in the 
early fourteenth century, English Historical Review, xliii, 497 ; Maitland. 
Canon Law, 63 ff. 
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great value, were assigned by the said founders to the prelates 
and other people of the Holy Church of the said realm to 
sustain the same charge . . . the same kings, carls, barons, 
and other nobles, as lords and advowees, have had, and ought 
to have, the custody of such voidances, and the presentments 
and the collations of the benefices being of such prelacies : 
And the said kings in times past were wont to have the greatest 
part of their council, for the safeguard of the realm when 
they had need, of such prelates and clerks so advanced ;'^ut 
the pope of Rome accroching to him the seignories of such 
possessions and benefices, doth give and grant the same benefices 
to aliens, which did never dwell in England, and to cardinals 
which might not dwell here, and to others as well aliens as 
denizens, as if he had been patron or advowee of the said 
dignities and benefices, as he was not of right by the law of 
England. . . , And . . . now of late, our holy father the 
pope . . . taketh of all such benefices the first fruits, and many 
other profits, and a great part of the treasure of the said realm 
is carried away and dispended out of the realm by the purchasers 
of such graces aforesaid : and also by such privy reservations, 
many clerks advanced in this realm by their true patrons 
which haye peaceably holden their advancements by long 
time, be suddenly put out.” It was therefore declared that 
the elections of bishops and other dignitaries should be free 
*as in time past ; that the rights of all patrons should be 
preserved ; and penalties of imprisonment, forfeiture, or 
outlawry, according to the degree of the offence, were enacted 
against all “ provisors,” who should obtain benefices from 
Rome by purchase or otherwise ( *). Like the statute of Carlisle, 
this statute was enacted by the king, lords and commons, 
without the bishops. The crown made little effort to exercise 
its rights under the act, and lawyers believed that it never had 
been enforced (A:). Edward HI. like his grandfather preferred 
to drop the issue of principle, and share (by diplomatic means) in 
the fruits of the papal victory which it had helped to secure. 

Two years afterwards it was found necessary to pass a 
statute, forbidding citations to the court of Rome. It was 
based upon “ the grievous and clamorous complaints of the 
great men and conunons, how that divers of the people be 


{i) 25 Edw. m. St. 4 ; Lodge and Thornton, 300-302. The statute only 
deals with dignities and benefices in the gift of spiritual persons. The popes 
did not attempt to provide to parish churches in the gift of lay patrons 
(Maitland, Canon Law, 67 n. 2). Had they done so, the patrons would 
certainly have used their effective common law remedies. Spiritual 
patrons were afraid to pursue their common law remedies, hence the need 
for the statute. 

(h) See the cases in Plucknett, History of the Common Law, 203 n. 3. 

19—2 
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and have been drawn out of the realm to answer of things 
whereof the cognisance pertaineth to the king’s court ; and 
also that the judgments given in the same court be impeached 
in the coui’t of another in prejudice and disherison of our lord 
the king, and of his crown, and of all the people of his said 
realm, and to the undoing and destruction of the common 
law of the same realm at all times used.” The cumulative 
penalties of outlawry, forfeiture of lands and goods, and 
imprisonment at the king’s pleasure, were therefore enacted 
against all people of the king’s legiance who should “draw 
any out of the realm in plea, whereof the cognisance pertaineth 
to the king’s court, or of things whereof judgment be given 
in the king’s court, or who do sue in the court of another, 
to defeat or impeach the judgments given in the king’s court,” 
and who should fail to appear, within two months after summons 
before the king and his council, or in his chancery, or before 
the king’s justices, to answer in their proper persons for the 
contempt so committed {1). For over a century it had been a 
conunon law offence to sue in the papal or the local ecclesiastical 
courts, upon matters within the royal jurisdiction. The old 
procedure had been slow ; this statute imposed outlawry 
after a very short period of contumacy, but if the party appeared 
within the two months, the conunon law applied unchanged (m). 
As early as 1804 the penalty by the common law on conviction 
was already total forfeiture (n). As in the two preceding 
statutes, there is a formal peculiarity to be noted : the con- 
currence of the bishops is lacking, and the statute’s authority 
is derived from the king, magnates and commons in gi-eat 
council — ^not parliament. From this statute originated several 
senses of the word Praemunire (from the words of the writ 
praemunire facias, requiring the sheriff to warn the accused to 
appear and answer the contempt on a day fixed). Later 
legislation used it to mean (1) the offence of suing in contempt 
of the king at Rome or elsewhere, and (2) the procedure and 
penalties contained in this act, which were sometimes transferred 
by statute to other offences. 

Statutes, however, were of little avail. The law still con- 
tinued to be defied, or evaded, very frequently by the king 
himself, or with his connivance — ^indeed, Edward III. and 
Gregory XI. concluded a formal concordat on the matter in 


(l) 27 Edw. III. at. 1, c. 1 ; Lodge and Thornton, 303-4. 

(m) There are numeroua oiuunples of the old ” attachment on prohibi- 
tion ” in Bracton’s Note Book and in the earlier Year Books, For the 
new statutory procedure, see E. B. Glraves, Legal significance of the 
statute of praemunire, in Haskins Anniversary Essays, 67-80. 

(w) Sayles, Cases in King’s Bench (Selden Society), iii. pp. xix, 137. 
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1876 — although several fresh Acts of Parliament to the same 
effect as the former were promulgated from time to time (o). 

The general ecclesiastical situation was grave. In the words 
of an eminent authority, “ neither king nor pope realised that 
the constant complaints of the commons in parliament would 
finally spread to the masses of the people, and give rise to a 
most dangerous opposition to the papacy. The discontent of a 
whole people cannot be stifled indefinitely. It is perhaps an 
exaggeration to say that there was already a tendency towards 
the formation of a national church, but at least it is certain 
that minds were disposed to listen to the violent attacks of 
Wycliffe against the organisation of the Roman Church, and 
that England was gradually ripening for the schism ” (p). 

In 1390, there was an expectation that the pope was_abput 
to attempt to enforce his claims by e xcommu nicatlDg-thosc 
who rejected them. The parliament ‘at once passed a highly 
penal statute, which, besides re-enacting in the most emphatic 
terms the former prohibitions of papal provisors, declared that 
“ if any man bring or send within the realm or the king’s power 
any summonses, sentences, or excommunications against any 
person of what condition that he be,” because of his assent to 
or execution of the statute of Provisors, he should incur pain 
of life and member, with forfeiture of lands and goods ; and if 
any prelate should execute such sentences or excommunica- 
tions, “ let his temporalities be taken, and abide in the king’s 
hands, till due redress and correction be thereof made ” (j). 
The two archbishops protested against the statute, but the king 
and lords sent a copy of it to Rome for the information of 
Boniface IX. 

Matters were shortly afterwards brought to a crisis by 
Boniface IX., who, after declaring the statutes enacted by 
the English parliament null and void, granted to an Italian 
cardinal a prebendal stall at Wells, to which the king had 
already presented. Cross suits were at once instituted by the 
two claimants in the papal and English courts. A decision was 
given by the latter in favour of the king’s nominee, and certain 
bishops, having agreed to support the crown, were excommuni- 
cated by the pope. 

The commons were now roused to the highest pitch of 
indignation. They drew up, in the form of' a petition to the 
king, a declaration of the circumstances which had occurred, 
and affirmed that “ the said things so attempted be clearly 
against the king’s crown and his regality, used and approved 


(o) 38 Edw. III. st. 2 ; 3 Rio. II. c. 3 ; 7 Rio. II. o. 12 ; 12 Rio. II. o. 15. 

(p) Gr. Mollat, Les papes d’ Avignon {3rd. edn. 1920), 287. 

(q) 13 Rio. II. St. 2, 0 . 3 ; Lodge and Thornton, 301-1, 
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of the time of all his progenitors ; wherefore they and all the 
liege commons of the same realm will stand with our said lord 
the king, and his said crown, and his regality, in the cases 
aforesaid, and in all other cases attempted against him, his 
crown, and his regality, in all points to live and to die.” After 
this emphatic assertion of their own opinion, they prayed the 
king, “ and him require by way of justice,” to examine severally 
all the lords spiritual and temporal in the parliament how they 
thought and how they would stand. The lay lords answered 
directly, and the spiritual lords indirectly, to the same effect 
as the commons (r). Whereupon the petition and the separate 
declarations of the three estates of parliament were incorporated 
in the great statute of Praemunire (s). It begins with a lengthy 
and argumentative preamble setting out the proceedings in 
parliament, in the course of which it is asserted that the juris- 
diction over the right of patronage is a lay plea belonging to 
the king’s court, and that bishops and others are bound to give 
effect to the judgements of the royal courts in these matters ; 
nevertheless, the pope has excommunicated bishops who 
carry out judgements of the royal courts, and threatens to 
translate others to remote places without their consent or the 
king’s. All this is to the prejudice of the crown, and would 
subject the laws and statutes of the realm to the pope’s will. 
It is therefore enacted, that “ if any purchase or pursue . . . 
in the court of Rome, or elsewhere, such translations, processes, 
and sentences of excommimications, bulls, instruments, or any 
other things whatsoever, which touch the king, against him, 
his crown, and his regality, or his realm, as is aforesaid, and 
they which bring them within the realm, or them receive, or 
make thereof notification or any other execution whatsoever 
within the same realm or without, that they, their notaries, 
procurators, maintainers, abettors, fautors, and counsellors, 
shall be put out of the king’s protection, and their lands and 
tenements, goods and chattels, forfeit to our lord the king; 
and that they be attached by their bodies, if they may be 
found, and brought before the king and his council, there to 
answer to the cases aforesaid, or that process be made against 
them by praemunire facias in manner as it is ordained in other 
statutes of provisors, and others which do sue in the court of 
another in derogation of the regality of our lord the king ” (f). 

In the minds of those who enacted it, it is clear that the 
statute is directed against the papal policies which the preamble 


(r) Rot. Pari., iii. 304. 

(«) See the ample commentary by W. T. Waugh, The Great Statute of 
Praemunire, English Historical Review, xxxvii. 173-206. 

(t) 16 Ric. II. c. 5, 
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so indignantly denounces, and that the penalties of the act 
apply to those who procure the excommunication or translation 
of bishops who have executed royal judgements in cases of 
advowsons. As years went by, however, the act came to be 
read without the preamble, with the result that its words 
acquired a very sweeping construction. The penalties which 
the act prescribed for the very particular offences named in it, 
were held to apply to any conduct which might prejudice the 
crown’s claims to jurisdiction in matters of an ecclesiastical 
nature. This process was carried to the extreme of absurdity 
and injustice when Wolsey, all the clergy, and the whole of the 
laity were “ put in praemunire ” by Henry VIII. — ^under the 
assumption that any conduct which could be construed as a 
recognition of papal authority, even in matters undoubtedly 
spiritual, was an offence under the act. The legend of the 
statute became even more monstrous when Coke held that 
praemunire lay against those who obtained injunctions in 
chancery against common law proceedings (m). 

It was at this moment that the spread of heretical doctrine 
became, for the first time in English history, a matter of serious 
concern. The movement centred round John Wycliffe, and 
was in part an academic dispute on abstruse matters of 
philosophy, theology and political science. There was also a 
popular side to the movement, and for a time (especially 
through the influence of John of Gaunt) Lollardy became a 
factor in national domestic politics (a:). Wycliffe collected 
together a band of “ poor priests ” or “ itinerant preachers,” 
whom he sent about the country to preach the gospel and 
denounce abuses, “ clad in long russet gowns of one pattern, 
going on foot,” ventilating his opinions among the people (y). 
They carried with them copies or pages of the Bible which had 
been translated under Wycliffe’s direction. 

But the “ poor priests ” had other doctrines besides those 
which they found in the Bible. The tenets of Wycliffe himself 
were not free from revolutionary tendencies, though probably 
intended by him, so far as regarded temporal matters, as mere 
idealistic theories ; his followers superadded, and propagated 
among their ignorant proselytes, wild socialistic views which 
did much harm, not only to their cause but to the reputation 


(u) Holdsworth, History of English Law, v. 440 ; S. E. Thorne, Prae- 
munire and Sir Edward Coke, Huntington Library Quarterly, ii. 85 (but 
the date is 1616, not 1616). For Wolsey, see infra, p. 304 ; supra, p. 282. 

{x) For an account of Wyoliflb’s work, see H. B. Workman, John Wychf 
(1926) i G. M. Trevelyan, England in the Age of Wycliffe (1904). For his 
political thought, see H. L. Poole, Illustrations of Medieval Thought, and 
C. H. Mcllwain, Growth of Political Thought, 316 ff. 

(y) Chronicon Angliae, ed. E. Maunde Thompson (Rolls Series), p. 396. 
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of their master. Although there is no evidenee that Wycliffe 
himself had any hand in exciting the insurrection of the villeins 
in 1381, the complicity of some of his followers, the Lollards, 
is not beyond suspicion. John Ball, the fanatical leader of the 
insurgents, is said to have confessed before his execution that 
he had been for two years a pupil of Wycliffe, and had imbibed 
his views on the Eucharist (z). The insurrection was in fact a 
great blow to Wycliffe and the Lollards. A reaction set in. In 
the parliament which met in May, 1382, Archbishop Courtenay 
procured a statute to be irregularly passed, without the assent 
of the commons, ordering that commissions should issue out 
of the chancery directing the sheriffs to arrest all persons 
certified by the bishops to be preachers of heresy, and their 
abettors, and to keep them in prison “ until they will justify 
themselves according to law and the reason of Holy Church ” («). 
Prosecutions followed ; but Wycliffe petitioned against the 
measure, and in the succeeding parliament the commons 
demanded and obtained its repeal, on the ground that their 
assent had never been given (b). 

During the remainder of Richard’s reign there was no further 
legislation, but the crown issued a new set of commissions in 
1888, by prerogative, to search and seize heretical books, and 


(z) Fasciculi Zizaniorum Magistri JohamuB Wyclif, edited by Canon 
Shirley (Kolia Series), p. 273. But c/. the continuator of Knighton’s 
Chronidle, ed. Lumby (Kolls Series), ii. 151, who regards Ball as Wyoliffe’s 
precursor ; speaking of the latter he says : “ hie habuit praecursorem 
Johannem Balle, veluti Christus Johannem Baptistam, qui vias suas in 
talibus opinionibus praeparavit.” On the whole question, see £. Powell 
and O. M. Trevelyan, The Peasants’ Rising and the Lollards. 

(а) 5 Kic. II., St. 2, c. 5 ; Lodge and Thornton, 306. The terms of the 
commissions as issued differed materially from the provisions of this 
statute : H. G. Richardson, Heresy and the lay power under Richard II., 
English Historical Review, li. 1-28 at 8. 

(б) In this statute the assent of lords and commons is not expressed 
(“ it is ordained and assented in the present Parliament ”) : the govern- 
ment probably regarded it as an administrative measure of some importance 
and desired it to be proclaimed in the counties, and so sent it out with the 
statutes. Consequently it came to be enrolled among the statutes. In 
the next parliament, which met in October of the same year, 1382, the 
commons, reciting this statute, declared it was never assented to or granted 
by them, but that what had been proposed in this matter was without their 
assent, and prayed “ that the statute might be annulled ” ; for it was never 
their intent, they said, to be judged by, or to bind themselves or their 
descendants to, the bishops more than their ancestors had been bound in 
times past. The king returned an answer agreeing to their petition (Rot. 
Pari., iii. 141, no. 53). This was clearly meant to be a repeal ; but the 
repeal was not put on the statute roll and so was forgotten. The principal 
act was assmned to be still in force, and was expressly ooufiimed, by 
25 Hen. VIIT, c. 14. The latter was repealed by 1 Edw. VI. o. 12, but 
re-enacted by 1 & 2 Phil. & Mar. c. 6. The last was repealed by 1 Eliz. c. 1. 
The original act of Richard II. (as distinguished from its ro-enaetments) 
was thought to be still in force imtil it was expressly repealed by the 
Stat. Law Revision Act, 1863. 
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the people who dealt in them. In the proceedings that followed, 
the king’s council took an active part even to the extent of 
holding preliminary examinations of the accused — ^without, 
however, directly challenging the church’s undoubted exclusive 
jurisdiction to try for heresy. The king and coimcil, in fact, 
had quietly obtained control of heresy cases, and clergy were 
well aware of the fact. At last, a particularly audacious 
Lollard manifesto stung them into petitioning Richard II. in 
1397 to impose the death penalty by statute (c). That final 
step was not taken until the accession of the new dynasty. 

It was the policy of Henry IV. to gain the support of the 
prelates by sustaining them against their new adversaries, 
who, moreover, as disturbers of order, were equally obnoxious 
to the secular power (d). With this object was passed, in the 
second year of his reigja, at the instigation of Archbishop 
Arundel, the celebrated statute Be Haeretico Comburendo. The 
preamble recites that “ divers false and perverse people of a 
certain new sect, of the faith, of the sacraments of the church, 
and the authority of the same damnably thinking, and against 
the law of God and of the church usurping the office of preach- 
ing, do perversely and maliciously in divers places within the 
said realm, under colour of pretended holiness, preach and 
teach in these days, openly and privily, divers new docti’ines, 
and wicked, heretical and erroneous opinions, contrary to the 
same faith and blessed determinations of holy church. And of 
such sect and wicked doctrine and opinions they make unlawful 
conventicles and confederacies ; they hold and exercise schools ; 
they make and write books ; they do wickedly instruct and 
inform people ; and, as much as they may, excite and stir 
them to sedition and insurrection ; . . . the diocesans and 
their jurisdictions spiritual, and the keys of the church with 
the censures of the same, they do utterly contemn and despise ; 
and so their wicked preachings and doctrines doth from day 
to day continue, to the hatred of right and reason, and utter 
destruction of order and good rule.” To remedy these evils it 
was enacted, that the bishops should have power to arrest and 
imprison persons defamed or vehemently suspected of such 
offences, until they should make canonical purgation ; and, if 
convicted, to punish them with fine and imprisonment. And 
if any person so convicted should refuse to abjure such preach- 
ings, doctrines, opinions, schools, and misinformations, or, 


(c) Bichardson, attpra, 11. 

(d) At the same time that Henry IV. was supporting the national church 
against domestic adversaries, he was careful to maintain the policy of 
resistance to the aggressions of the pope. See statutes 2 Hon. IV. c. 3 ; 
2 Hen. IV. c. 4 ; 6 Hen. IV. c. 11 ; and 9 Hen. IV. c. 9. 
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c. 15. 
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after abjuration, should be proved -to have relapsed, then the 
sheriff of the county, or the mayor and bailiffs of the nearest 
borough, should, on requisition, be present at the pronunciation 
of the sentence, should receive the persons so condemned into 
custody, “ and them before the people, in an high place, do 
to be burnt, that such punishment may strike in fear to the 
minds of others ” (e). 

Hostiiiiy The Statute was made by the king, with the assent of the 

magnates, at the petition of the clergy, and the commons were 
not mentioned as assenting parties to it, although in fact they 
had petitioned for strong measmns against the Lollards (/). 
Their agreement was therefore genuine, although not embodied 
in the text. Throughout the whole of Henry IV. ’s reign, they 
manifested nevertheless a very hostile spirit to the clergy ; and 
on two occasions, in 1404 and again in 1410, they proposed 
that the temporalities of the church should be confiscated to 
the use of the state ; but the king refused to coimtenance the 
scheme (g). 

Sauin'a Cate. In connection with this act, a very important constitutional 
issue was deliberately raised, with important consequences for 
the future. A Awrit d£ heretico comburendo actually issued from 
parliament, and execution of it made, about a week before the 
statute was passed. This was the famous case of William 
Sautre. The question therefore arises as to the legal authority 
for Sautre ’s execution. The answer seems to be that it was the 
joint effect of a constitution of the Emperor Frederick II. 
enacting that heretics should be burnt, and a decretal of 
Boniface VIII. ordering that Frederick’s constitution be 
observed everywhere. In short, Sautre was burnt by authority 
of the canon law, and tfre haste in his execution seems to be 
designed to make it clear that a statute was not strictly neces- 
sary (at least by canonical theory). Later ages drew a similar 
conclusion, but with this difference : to them it seemed that 
heresy was a crime at common law, apart from the statute. 
Hence, although the statute was repealed, it was still possible 
for the writ to issue, on the assumption that it was at common 
law. This actually happened under Edward VI. (ft). 

(e) 2 Hen. IV. cap. 16 (1401) ; Lodge and Thornton, 314-317. The 
writ De Haaietico Comburendo, “ all procesBes and proceedings thereupon, 
and all punishment by death in pursuance of any ecolesiaetical censures,” 
were finally abolished by statute, 29 & 30 Car. II. o. 9. 

( / ) Rot. Pari., iii. 473 no. 91. 

(j) Walsingham, Historia Anglicana, ed. Riley (Rolls Series), ii. 2S3. 
From the superfluous revenues of the church, the commons asserted that 
the king might maintain 15 earls, 1,500 knights, and 6,200 esquires ; and 
also support 100 hospitals for the relief of the poor. 

(A) The facts of Sautre's case are discussed in J. F. Stephen, History of 
Criminal Law, ii. 445 ff. ; the view of the law given above is that of 
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The abortive insurrection of the Lollards at the commence- 
ment of Henry V.’s reign, under the leadership of Sir John 
Oldcastle, had the effect of adding to the penal laws already 
in existence against the sect. In a proclamation, the king 
asserted that the insurgents intended to destroy him, his 
brothers, and several of the spiritual and temporal lords, to 
confiscate the possessions of the church, to secularise the 
religious orders, and to appoint Sir John Oldcastle president 
of the commonwealth (i). In 1414 a statute was passed which, 
after reciting that “ great rumours, congregations and insurrec- 
tions of people here in the realm of England, by divers of the 
king’s liege people, as well by them which were of the sect of 
heresy commonly called Lollardry, as by other of their con- 
federacy, excitation, and abetment, now of late were made to 
the intent to annul and subvert the Christian faith, and the 
law of God, and holy church, and also to destroy the sovereign 
lord the king and all other maimer of estates of the realm as 
well spiritual as temporal, and also all manner of policy, and 
finally the laws of the land,”^nacted that the lord chancellor, 
the judges, and all magistrates should be sworn to use their 
best power and diligence to detect and arrest persons suspected 
of Lollardry, and deliver them over to the ecclesiastical coiuts 
(since cognisance of heresy belongs to the spiritual and not to 
the secular judges), and that the prisoners on conviction should 
forfeit lands, goods and chattels, as in cases of felony (j). 

Although repressed and discredited, Lollardry was by no 
means " extinguished. Henry VI., in 1431, writes of the 
Lollards : “ As God knoweth, never would they be subject to 
His laws nor to man’s, but would be loose and free to rob, 
reve, and despoil, slay and destroy all men of estate tlu-ift and 
worship, as they proposed to have done in our father’s days ; 
and of lads and lurdains would make lords ” (ft). The revolu- 
tionary tendencies of the Lollards were indeed effectually 
crushed out ; but “ the fire of heresy continued to smoulder,” 
and copies of Wycliffe’s Bible were still read in secret with fear 
and trembling. During the troubled period of the Wars of the 
Boses we hear little of heretical doctrines, but from the last 
years of the fifteenth century the chronicles and records of the 
bishops’ courts are filled with accounts of prosecutions for 
heresy (1). Under Henry VII. and in the first years of 

Maitland, Roman Canon Law, 176 ff. ; cf. Pollock and Maitland, History 
of English Law, ii. 546. 

(i) Ryraer, ix. 170 seq. 

(j) 2 Hen. V. o. 7 (1415 ) ; partly in Lodge and Thornton, 317. 

(fc) Arohaeologia, vol. xxiii. p. 342. 

(1) For late fifteenth century cases, see Folloid, Henry VIL, iii. 
235-246. 
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THE REFORMATION 

Henry VIH. several persons were burnt for this erime, while 
others only eseaped by abjuring their errors. 

One of the most misehievous of elerieal privileges was the 
immunity of all tonsured persons from seeular punishment 
for crimes (m). This had been partially restrained under 
Henry VI., by the praetice of requiring that elerks arrested on 
any eriniinal charge, instead of being instantly claimed by the 
bishop, should plead their privilege at the time of arraignment, 
or after conviction. Under a statute of 1490 (4 & 6 Henry VII., 
c. 13), all clerks not actually in orders, who have once had 
benefit of clergy and are a second time convicted of felony 
were ordered to be burned in the hand ; and by a temporary 
Act in 1512, the “ benefit of clergy ” was taken away from 
persons committing miurder or felony in any church, hallowed 
place or highway, those within holy orders only excepted (n). 
The Act only remained in force till the opening of the next 
parliament in 1515 j but in that year a friar, Dr. Standish, 
defended the principle of the Act which was before parliament 
with a view to its renewal, and denied the right of clerks to be 
exempt from the jurisdiction of the king’s courts. He was 
attacked by convocation, which put him on trial in respect 
of a number of fundamental points of political theory, and 
parliament petitioned the king to support him against his 
enemies. The king, after hearing both sides, decided in favour 
of SJaodisbi In giving his decision the king is reported to have 
asserted his supremacy : “ By the permisaon and ordinance 
of God, we are king of England ; and the kings of England in 
times past never had any superior but God only. Therefore, 
know ye well, that we wil!^ maintain the right of oiir crosvn, 
and of our temporal jurisdiction as well in this as in all other 
points, in as ample a manner as any of our progenitors hai'e 
done before our time ” (o). The king succeeded in rescuing 
Standish from convocation, and frustrated the proposal to 
remove the case to Rome ; but the Act was not renewed — in 
spite of the popular indignation aroused by the mysterious 
death of a Londoner, Hunne, in an episcopal prison. 

The abuse was again attacked in the Reformation Parlia- 
ment, and by^ an Act qf_ ].532 n o person below the order of 
sub-deacon coimmitting petty treason, murder or felony was 
permitted to claim benefit of clergy (p). The immunity was, 

(m) iSiMpro, p. 67. See L. C. Gabel, Benefit of Clergy in the Later Middle 
Ages (1929) ; B. G4nestal, Privilegium Fori (1921-4) ; W. S. Holdsworth, 
History of English Law, hi. 293-302. 

(n) 4 Hen. VIII., c. 2. 

(o) For the important questions raised in this case, see H. A. L. Fisher, 

Political History of England, v. 211-215 and K. Picthorn, Tudor Oovoin- 
ment, ii. 115-117. (p) 23 Hen. VIII. c. 1. 
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however, still enjoyed by priests, deacons, and sub-deacons, 
but by the Act of 1532 safeguards against the worst abuses 
were imposed, and a clerk could be degi-aded by the ordinary 
and handed over to the justices of the King’s Bench for punish- 
ment. The privilege was still further modified by subsequent 
legislation of Henry VIII., but it was not finally abolished 
until 1827 (q). 

In 1514 popular indignation was greatly excited against 
the clergy by the case of Richard Himne, a citizen of London, 
who having been cited in the spiritual court for declining to 
pay a mortuary fee, himself brought an action of praemimm 
against the glaintig on the ground that the spiritual court 
sat by the authority of the legate. . He was then, by way of 
retaliation, prosecuted in the bishop’s court for heresy, and 
having been committed to the bishop’s prison, was found 
hanged in his chamber. The bishop’s chancellor and sumner 
were indicted for the murder on such vehement presumption, 
that, a conviction being almost certain, the bishop appealed to 
Wolsey to defer the trial, declaring that the London juries 
were so “ maliciously set in favorem haereticae pravitatis that 
they would condemn any clerk though he were as innocent as 
Abel ” (r). 

Such was the state of popular feeling in England when 
Martin Luthfir nailed his theses to the church door of Witten- 
berg, and set in motion that mighty religious revolution which, 
while it has to some extent affected the destinies of all western 
nations, has in an especial manner influenced the religious and 
political development of the English people. 

Inclined as a man of Henry’s intelligence and force of 
character must have been to reform the abuses of the eccle- 
siastical system and curb the excesses of clerical power, he* was 
altogether opposed to doctrinal innovations. In defence of 
orthodoxy, he even condescended to a polemic contest with 
Luther, and for the treatise, Assetiio Septem Sacramentorum 
adversus Martinum Lutherum, received from Pope Leo X . the 
title of “ Defender of the Faith.” But among the people the 
writings of the “ arch-heretic,” and of other foreign reformers, 
were sedulously circulated until at length, under Edward VI. 
and Elizabeth, English Lollardism, stimulated and developed 
by the influence of Germanic protestantism, brought about the 
doctrinal, as/Henry VIII. had brought about the political and 


(g) Soe Pluoknett, Concise History of the Common Law, 389-391 ; 
Tanner, Tudor Constitutional Poouinents, p. 16. 

(r) On this, see Fisher, op. eit., 208, Pickthorn, op. cit., 112-114, 117, 
and B. Jeffries Davis, The authorities for the Case of Richard Huime^ 
BngUsh Historical Review, x-kx. 477. 
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/legal, reformation of the national church. Some reform of the 
/ ecclesiastical system, and even of the doctrines of the church, 
must certainly have been carried out at no great distance of 
time even had no quarrel arisen between Heiffy VIII. and 
the papacy. The crisis was precipitated by the famous divorce 
suit against Queen Catherii^ It is unnecessary here to discuss 
the merits of the case, oi^ dwell upon the “ vacillation and 
duplicity ” of Pope Clement VII., “ the assurances he gave 
the king and the arts with which he receded from them, tlie 
unfinished trial in England before his delegates, Campeggio 
and Wolsey, the opinions obtained from foreign universities 
in the king’s favour, not always without a little bribery, and 
those of the same import at home, not given without a little 
intimidation, or the tedious continuance of the process after 
its adjournment to Rome ” (j). 

y^Iore than five years elapsed between Henry’s first applica- 
tion to the pope, in 15 27. for a bull annulling his marriage 
with Catherine as being originally contrary to the laws of God. 
and the celebration of his marriage with Anne Boleyn in 
January, 1533. On May 23, Archbishop Cranmer pronounced 
sentence of divorce from Catherine ; and on September 7 
following Anne became the inother of Elizabeth. On March 23. 
1534i, the pope, imged by the cardinals to extreme measures, 
ponounced a definite sentence in favour of Catherine, and 
required the king under pain of excommunication to take her 
back as his wife. Henceforth, the breach between the king and 
the pope was irreparable ; but long before the final rupture 
Henry had entered upon the course of ecclesiastical reform, 
which was retarded or acc^erated as the progress of the great 
suit seemed to call for a yconciliatory or threatening attitude 
on the part of the king."' 

"^ylt is remarkable that the seven years’ legislation which 
a^lished the papal supremacy in England, reformed the 
-constitution and administrative system of the Anglican Church, 
and established the royal supremacy, was the work of one 
and the same parliament. The “ Reformation Parliament ” 
met in London on November 8, 1529, and it was continued 
by prorogations — unusual in those days — ^from year to year, 
until it was finally dissolved on April 14, 153^ having completed 
the task for which it had been specially summon^ We shall 
consider the ecclcsia-stical reforms of the Reformation Parlia- 
ment in the chronological order of its seven sessions (/). 


(«) Hallam, Const. Hist., i. 61. 

(t) According to modern reckoning there were eight sessions, but it 
seemed unnecessary to change the settled tradition which has treated 
the prorogation from March 28 to April 10, 1532, as merely an Eastei 
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Three statutes were passed in the first session in restraint 
optKe personal privileges and emoluments of the clergy. 

(1) The fees, hitherto assessed at discretion, upon the 
granting of probates and administration by the ecclesiastical 
courts were reduced to fixed and moderate proportions. 

This was a mode of ecclesiastical extortion which had been 
long and bitterly resented. A statute of 1367 (31 Edward III., 
st. 1, c. 4) had been passed to repress the “outrageous and 
grievous fines and sums of money taken by the ministers of 
bishops and other ordinaries (u) of holy church, for the probate 
of testaments ” ; and another statute of 1416 (3 Hen. V., 
st. 2, c. 8) had been made temporary only by reason that “ the 
ordinaries did then promise to reform and amend the oppres- 
sions and exactions complained of ” ; but as the abuse still 
continued, “ nothing reformed nor amended but greatly 
augmented' and increased against right and justice,” it was 
now effectually restrained by this statute of Henry’s reign 
which established a scale of fees and made useful reforms in 
probate and administration procedure (ts). 

(2) The mortuary fees, or “ corse presents,” of the parochial 
clergy were regulated. After reciting that these fees had been 
“ over excessive to the poor people and other persons of this 
realm, and also had been demanded and levied for such as at 
the time of their death have had no property in any goods or 
chattels, and many time, for wayfaring travelling men in the 
places where they have fortuned to die,” the statute fixed the 
fees on a graduated scale, from three shillings and fourpence up 
to ten shillings, according to the value of the deceased person’s 
property, but with an entire exemption when the goods of 
the deceased were less than ten marks in value, and in the 
case of married women, children, persons not keeping house, 
and wayfaring men (y). 

(3) Plmalities, non-residence, farming and trading by the 
clergy were forbidden. It was enacted (z) that no clergyman 
should thenceforth take any land to farm beyond what was 
absolutely necessary for the support of his own household ; 
or sliouKTISuy 'merchandise to sell again ; or keep tanneries 


Seaaim I : 

4 Not.- 
17 Dec. 1629. 
21 Hen. VllL. 
Statatea in 
restraint of 
privilcgea and 
emoloments 
of the clergy. 


adjournment. The dates of the sessions have been inserted in the margin 
for convenience ; the more important documents of the Beformation 
Parliament are printed, with historical prefaces, in Tanner, Tudor Con- 
stitutional Documents, pp. 13 seg. 

(u) The term ordtnorj/ is generally synonymous with bishop ; but it 
includes every ecclesiastical judge who has the regular ordtnari/ jiuisdiction 
independent of another. Co. Litt., 344. 

(a) 21 Hen. VIII. o. 6. 
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Session 11 : 

16 Jan.— 

31 Mar. 1531. 
22 Hen. VIII. 

ProctoiB and 
pardoncia. 


Wolsey in a 
praemunire. 


or brewhoiiscs (a), or otherwise directly or indirectly trade for 
gain. Pluralities were not to be permitted with respect to 
benefices above the yearly value of £8j. and residence was made 
obligatoiy. Papal and episeopal'*'3ispensations for pluralities 
and non-residence were declared illegal, and persons procuring 
them rendered liable to heavy penalties ; but power wa^feserved 
to the king to grant such dispensations to a nmnerous list of 
chaplains (of the king, the nobility, the judges, and other 
officials), to the brothers and sons of temporal peers and of 
knights, and to persons holding the degree of doctor or bachelor 
of divinity or law. The crown thus acquired a powerful means — 
hitherto enjoyed by the pope — of influencing the lower house 
of convocation. 

In this session no statute directly aimed at either pope or 
clergy was passed. But in an Act for the punishment (by 
whipping, pillory, and loss of ears) of beggars and vagabonds, 
were significantly included “ all proctors and pardoners going 
about the country without sufficient authority ” (b). Proctors 
were properly officers of the ecclesiastical courts analogous to 
attorneys of the civil courts, but the word was also used (as 
here) of persons who collected alms for the benefit of hospitals 
and the like ; pardoners were the itinerant vendors of indul- 
gences and relics from the court of Rome. The act also included 
“ scholars of the Universities of Oxford and Cambridge that 
go about begging ” (unless licensed by the Vice-Chancellor). 
No doubt many rascals throve by fraudulently pretending to 
be in one or another of these categories, and it was against 
them that the Act was directed. 

This was followed by the Act for the pardon of the clergy 
in the matter of the praemunire to which they were very 
harshly and unfairly held to have rendered themselves liable, 
in consequence of admitting the legatine authority of Cai-dinal 
Wolsey. The cardinal Jiad been indicted in October, 1529, 
upon the statute of praemunire of the 16th Richard II., for 
having obtained bulls from Rome, which he caused to be 
publicly read, and by which he exercised jurisdiction and 
authority legatine, to the deprivation of the king’s power 
established in his courts of justice. Wolsey had been careful 
to obtain the king’s licence under the great seal authorising 
him to exercise the legatine authority ; and although the king 
ma^ be considered to have exceeded his legal right in granting 
such a licence, still, as the dispensing power had been Continu- 


(а) The commons, in a petition to the king concerning clerical abuses, 
had made a particular complaint of reverend tanners and brewers. A. Amos, 
Statutes of the Keformation Parliament (1869), p. 237. 

(б) 22 Hen. VIII. c. 12 ; Tanner, Tudor Documents, 478. 
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ously claimed and frequently exercised by the crown, both with 
respect to the statute of praemunire and others, there was 
equally an equitable and moral if not a legal defence to the 
charge (c). Wolsey, however, thinking it prudent not to 
plead his royal licence, was found guilty on his own confession ; 
and after being plundered, received the king’s pardon. The 
whole episode was disgraceful, but a vital constitutional prin- 
ciple lay behind it, as Stephen Gardiner realised, when in a 
letter of 1547 he put the question “ whether the king may 
command against an Act of Parliament, and what danger they 
fall in that break a law with the King’s consent.” The Cardinal’s 
case gave the answer, “ which conclusion I bare away, and 
take it for a law of the realm because the lawyers so said ; 
but my reason digested it not.” The doctrine which had 
dismayed him in 1529, he himself now invoked in 1547 (d). 

It was now contended, on the ground of his conviction, that The oiergy in 
all the clergy of the realm had been guilty of praemunire, 
because by admitting the jurisdiction they had beeome, in the 
language of the statute, his “ fautors and abettors ” ; and 
the attorney-general was instructed'^ to file an information ; 
against the whole clerical body in the Court of King’s Bench. 

The Convocation of Canterbury hastily assembled and offered 
the king £100,000 in return for a full pardon. This offer the 
king refused to accept, unless in the preamble of their petition 
he was acknowledged to be “ sole protector a.nd supreme head 
of the., church and clergy in England.” After much discussion, 
the king finally consented to accept the acknowledgment of 
his supremacy with the qualifying words “ as far as the law of 
Chri^^llaws ” ,(c). The Convocation of York adopted the same 
linkage, and voted, for a like pardon, the sum of £18^840 (/). 

It is remarkable in a reign when the power of the crown 


(c) It hod been decided in Henry VII.’s reign, that although the king 
could not dispense with penalties for an act against the common law, he 
could do so with respect to an act prohibited by statute only. See awpra, 
p. 213. For this construction of praemunire, see fupra, p. 296. 

(d) Letters of Stephen G-ardiner (ed. Muller), 390. The letter is a 

defence of Gardiner’s refusal to obey orders in the name of Edward VI. 
which were contrary to statute. The whole letter deserves careful study 
as an exposition of constitutional principle by an eminent canonist emd 
civilian. ■ 

(e) 22 Hen. VIIl. c. 16 ; Tanner, Tudor Documents, 17-20. (Note ' 
that the words “ supreme head ” are an anticipation of the Act of 
Supremacy.) The notion that all the clergy could be charged with 
praemunire was a development of a suggestion, made in 1616 in the course 
of the Standish affair, by. the common law judges to the effect that all 
convocation had incurred praemunire by denying the king’s temporal 
jurisdiction. 

(/) The pardon to York was delayed until the next session: 23 
Hen. Vm. o. 19 (1632). 
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was at its highest, and when parliamenl^even delegated to the 
king its legislative functions, that the king should have 
admitted his parliament to participate in the undoubted 
royal prerogative of pardoning offences. The unusual character 
of a pardon granted to a whole estate of the realm may have 
been a reason for a special parliamentary sanction, but a 
difficulty arose in the passage of the Bill of Pardon through 
the Lower House. The comprehensivT words of the statute 
of praemtmire applied not only to the clergy but to the privy 
council, the lords and commons, and indirectly to the whole 
nation, as having recognised Wolsey in his capacity as legate. 
The conmions, therefore, fearing that the king might make 
the alleged praemunire an excuse for fleecing t he laity as well 
as the clergy, boldly refused to pass the bill for the pardon of 
the latter, “ except all men were pardoned, saying that all 
men which had anything to do with the cardinal were in the 
same case.” The Speaker and a number of members subse- 
quently waited upon the king, and in more submissive language 
declared “ how the commons sore lamented and bewailed their 
chance to think or imagine themselves to be out of his gracious 
favour, because that he had graciously given his pardon of the 
praemunire to his spiritual subjects and not to them, wherefore 
they most humbly besought his grace of his accustomed 
goodness and clemency to include them in the same pardon.” 
The king replied “ that he was their prince and sovereign lord, 
and that they ought not to restrain him of his liberty, nor to 
compel him to show his mercy, for it was at his pleasure to 
use the extremity of his laws, or mitigate and pardon the same, 
wherefore since they denied to assent to the- pardon of the 
spiritual persons, which pardon he said he might give without 
their a.s.scnt by his great seal, he would be well advised or he 
pardoned them, because he woidd not be noted to be compelled 
to do it ” (g). However, a pardon to the laity was signed by 
the king, and embodied in an Act of Parliament, by which his 
Majesty “ of his mere motion, and of his benignity, special 
grace, pity, and liberality, hath given and granted, and by 
authority of this present parliament giveth and granteth to 
all and singular his temporal and lay subjects and temporal 
bodies politic and corporate, and to every of them, his gracious, 
general and free pardon ” for offences committed by them 
against the statutes of provisors and praemunire. This pardon 
of a whole nation is not only one of the most extraordinary 
events of this extraordinary reign, but it is probaWy un- 
paralleled in history. It was all the more preposterous from 


(g) Hall (ed. Whibley), ii. 184. 
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the circumstance that, in effect, the lords and commons pardoned 
themselves (A). 

These proceedings had taken place in the early part of the 
year 1531, while the king’s representatives at Rome were still 
pressing, though with diminished hopes, for a favourable 
termination of the king’s suit. In the next session of parlia- 
ment, while the clergy were still under the terror of their 
recent narrow escape ^m the penalties of a praemunire, the 
attack upon the papal and ecclesiastical privileges was 
vigorously but cautiously renewed. 

(1) An Act was passed to restrain the citation of persons 
out of the dioceses in which they were resident. The preamble 
recites that a great number of the king’s subjects as well 
men, wives, servants, as others, dwelling in divers dioceses of 
England and Wales, have been at many times called by 
citation and other processes compulsorily to appear in the 
Arches, audience and other high courts of the archbishops of 
this realm, far from their dwellings, and many times to answer 
to surmised and feigned causes, and suits of defamation, with- 
holding of tithes, and such other like “causes and matters, 
which have been sued more for malice and for vexation than 
for any just cause of suit ; and not appearing they are ex- 
communicated, or at least suspended from all divine services, 
and can pnly be absolved on payment of the fees of court, and 
also to the “summoner, apparitor, or other light literate 
person ” by whom they were certified to be summoned, a further 
sum of 2d. for every mile distant from the court to the residence 
of the party. It was therefore enacted that, with certain 
exceptions, no person should be summoned out of the diocese 
in which he resided, and the fee for a citation was reduced 
from two shillings to threepence (*). 

(2) Shortly afterwards an Act was jjassed depriving the 
pope of the annates, or first-fruits of benefices (k). It recites 
that “ The pope’s holiness, his predecessors-, and the court 

(A). The pardon to the clergy of the province of Canterbury was by 
Stat. 22 Hen. VlII. o. 16, the pardon of the laity by 22 Hen. VIII. c. 16 ; 
the pardon of the clergy of York province by 23 Hen. VIII, c. 19, passed 
iii the following session. For recent views of the praemunire thus presumed 
to have been incurred, and of the submission of the clergy to the king’s 
supremacy, see Dixon, Hist, of the Church of Eng., vol. i. (1529-1537), 
pp. 63 seq., and the Quarterly Review, Oct. 1879, Art. “ The Submission 
of the Clergy.” 

(i) 23 Hen. VIII. o. 9. 

(k) 23 Hen. VIII. c. 20. As early as the 6th century it was customary 
for the ordaining authorities to demand a fee of those advanced to any 
ecclesiastical preferment, which amounted sometimes even to the whole 
of one year’s income from the benefice. The “ annates ” in England, 
which had been usually paid to the Archbishop of Canterbury, were 
first claimed by Clement V. in 1306, and later by Pope John XXII. 


Session III 
15 Jsn.- 
28 Mar., 

10 Apr.- 
14 May, 1632. 
23 Hen. VUI. 
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of Rome, by long time have heretofore taken of all and singular 
those spiritual persons which have been named, elected, 
presented, or postulated to be archbishops or bishops within, 
this realm of England under the title of annates otherwise 
called first-fruits ” which they were compelled to pay before 
they could receive the pope’s bulls for their elections to be 
confirmed ; but “ because the said annates have arisen, grown, 
and increased by an uncharital^le custom grounded upon no 
just or good title, and the payments thereof obtained by 
restraint of bulls . . . against all equity, and justice : the 
noblemen therefore of this realm and the wise, sage, politic 
commons of the same, considering that the court of Rome 
ceaseth not to tax, take and exact the said great sums of 
money under the title of annates ” which were first taken 
“ for the only defence of Christian people against the infidels, 
but now they be claimed and demanded as mere duty, only 
for lucre, against all right and conscience. . . , And albeit 
that our sovereign lord the king and all his natural subjects, 
as well spiritual as temporal, be as obedient, devout, catholic 
and humble children of God and holy church as any people be 
within any realm christened ; yet the said exactions of annates 
be so intolerable and importable to this realm that it is con- 
sidered and declared by the whole body of this realm now 
represented by all the estates of the same assembled in this 
present parliament, that the king’s Highness before Almighty 
God is bound, as by the duty of a good Christian prince, for 
the conservation and preservation of the good estate and 
commonwealth of this his realm, to do all that in him is, to 
obviate, repress and redress the said abusions and exactions 
of annates or first-fruits.” It was thereupon enacted “ by 
the authority of this present parliament ” (no mention being 
made of the assent of the lords spiritual) that the payment of 
annates should cease ; that any bishop making such payments 
should forfeit all his lan^ and goods to the king ; that if any 
bishop presented by tkfe king to the pope should be letted 
or delayed through withholding of bulls, he should be con- 
secrated in England by the archbishop ; that every archbishop 

(1316-34) for the space of three years, and by his successors until 1531 
(Henry VIII.). See W. E. Lunt, The first levy of papal annates, American 
Historical Review, xviii. 48-64 ; G. Mollat and C. Samaran, La fiscaliti 
pontifirale (1905) ; W. E. Lunt, Papal Revenues (1934). At the close of 
the reformation tho annates, as also the first-fruits or tenths, which were 
the tenth part of the annual profits of a church benefice, and also formerly 
paid to the pope, were made over to the crown {infra, p. 316) ; but wore, 
in 1704, by Queen Anne, appropriated to the poorer clergy, and thus 
formed the “ Queen Anne’s Bounty.” Cf. Hardwick, Church Hist. Middle 
Ages (1861), p. 346, n. 3 ; and Anson, Law and Custom of the Constitution, 
vol. ii. p. ii., pp. 238-240. 



THE REFORMATION 


809 


presented by the king, and from whom the pope should withhold 
the necessary bulls, should be consecrated by two bishops to 
be nominated by the king ; that bishops so consecrated should 
be installed, accepted, and obeyed, and should enjoy their 
spiritualities and temporalities as completely as if they had 
obtained their bulls from Rome ; and that any censures, 
excommunications, or interdicts issued in consequence by the 
pope should be utterly disregarded. A remarkable proviso 
was added, evidently with the object of influencing the pope 
in the negotiations for the divorce still pending at Rome. 
“ Forasmuch as the king’s Highness and this his high court of 
parliament neither have nor do intend to use in this or any 
other like cause, any manner of extremity of violence, before 
gentle courtesy and friendly ways and means first attempted.” 
it was further enacted that, in order to come to an amicable 
composition with the pope, the king should have power to 
declare by his letters patent, before the beginning of the next 
session of parliament, “ whether the premises or any part, 
clause or matter thereof,” should be observed and take effect 
as a statute or not. 

The fourth session of parliament began on February 4. 
The king had been secretly married to Anne Boleyn in the 
January preceding ; and arrangements were in contemplation 
for the sentence of divorce from Catherine which Archbishop 
Craniner pronounced in the ensuing May. ;lt was probab ly 
with the view o f quashing Queen Catherine’s pending appeal 
to Rome, and also, prospectively, any appeal which she might 
make against the archbishop’s sentence, that an Act was nojK 
passed forbidding, u nder the penalty of praem unire, all appeals 
from the spiritual judges in England to the qpurt of the pontiff. 
In a curious and lengthy preamble it is recited that “ By divers 
sundry old authentic histories and chronicles it is manifestly 
declared and expressed that this realm of England is an empire, 
and so hath been accepted in the litprld, governed by one 
supreme head and king having the dignity and royal estate 
of the imperial crown of the same ; unto whom a body politic, 
compact of spirituality and temporality, be bounden and owe 
to bear next to God a natural and humbled obedience.” After 
referring to the statutes of Edward I. Edward III. Richard II., 
and Henry IV. made to keep “ the imperial crown of this realm 
from the annoyance as well of the see of Rome as from the 
authority of other foreign potentates ” { 1 ) and reciting that 
since those good statutes and ordinances inconveniences and 
dangers not provided for plainly therein had arisen and 


Seaston IV - 
4 Feb.-T Apr>, 
1533. 

24 lloru VIII. 


Act for the 
restraint of 
appeals to 
^me. 


(I) Supra, pp. 289 eeq. 
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Semion V : 

16 Jan.- 
30 Mar., 1634. 
25 Hen. VIH. 


sprung up by reason of appeals to Rome in causes testamentary, 
of matrimony and divorces, tithes, oblations a,nd obventions, 
not only to the great vexation, trouble, costs and -charges of 
the king’s Highness and many of his subjects, but also to the 
great delay and let to the true and speedy determination of 
the said causes, for so much as the said parties appealing to 
the said court of Rome, most commonly do the same for the 
delay of justice, it was therefore enacted : "^That all causes 
testamentary, of matrimhny and divorce, tithes, oblations, 
and obventions, already commenced or hereafter coming in 
contention, whether they concerned the king, his heirs or 
successors, or any subjects or resiants of what degree soever 
they be, should be heard and determined within the king’s 
jurisdiction, and not elsewhere, in such courts, spiritual and 
temporal, as the case should require, any inhibitions or ex- 
communications, or processes from the see of Rome notwith- 
standing ; that any person procuring from Rome any foreign 
process should incur the penalties of praemunire ; that the 
course of appeal should be from the archdeacon to the bishop, 
and from the bishop to the archbishop in his province ; and 
that in any ease touching the king or his successors, the 
appeal should be to the upper house of convocation (m). To 
this Act the lords spiritual gave their assent. 

Before the meeting of parliament for its fifth session, on 
January 15, 1534, Archbishop Cranmer had pronounced the 
divorce of Henry from Queen Catherine, the king’s marriage 
with Anne Boleyn had been publicly acknowledged, and a 
final breach with the pope appeared imminent. 

(1) Two years previously, in March, 1682, the commons had 
presented a petition to the king, containing what was in fact a 
formal acte W accusation, with a detailed summary of grievances, 
against the clergy generally, and the bishops in particular. 
This “ Supplication against the Ordinaries ” had in fact been 
carefully drafted by Thomas Cromwell. It was referred by 
the king to the bishops, with a request that they would imme- 
diately answer its charges. The bishops replied in a lengthy 
document (n), which was handed by the king to the commons 
with the remark, “ We think their answer will smally please 
you, for it seemeth to us very slender.” A few days later, “ the 
king sent for the Speaker again, and twelve of the Commons 
House, having with him eight lords, and said to them, ‘ Well- 
beloved subjects ! we thought that the clergy of our realm 


[m) 24 Hen. VTH. o. 12. 

(n) The “ supplication ” and the “ answer " are both voluminous. 
They are printed in H. Gee and W. J. Hardy, Documents illustrative of 
English Church History, 14S-176. 
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had been our subjects wholly, but now, we have well perceived 
that they be but half our subjects j yea, and scarce our subjects, 
for all the prelates, at their consecration, take an oath to the 
Pope clean contrary to the oath they make to us, so that they 
seem to be his subjects and not ours. Copies of both the oaths 
I deliver here to you, requiring you to invent some order that 
we be not thus deluded of our spiritual subjects ’ ” (o). The 
ever-present difficulty of reconciling the papal pretensions 
with national independence is also clearly brought out. It 
was the divided allegiance of the bishops which especially 
struck Henry’s mind, and which for national as well as personal 
reasons he was so anxious to determine. He doubtless saw 
that, in the impending struggle, the oaths sworn by the prelates 
to the pope would afford them too ready an excuse for taking 
part against him. Accordingly in May, 1532, the clergy iiij 
convocation were induced by the king to promise that they; 
would never from thenceforth enact, promulge or execute,' 
any new canons, constitutions, or ordinances, without the 
king’s licence to make them and his approval of the same when 
made. 

By an act of 1534 this submission of the clergy was confirmed Aot for the 
and recorded in statutory form, and the penalty of fine and of tho*do]^, 
imprisonment at the king’s pleasure imposed upon all who 
should act contrary to its provisions. [App eals to Rome, 
whiqji had been already prohibited in certain cases, were now, 
under penalty of a praemunire, forbidden in any case whatso- 
ever ; and in lieu of the right thus abolished it was declared 
that appeals from the archbishops’ courts should be made 
to the king in chancery, and that the king should appoint 
commissioners to hear and determine finally in the cause (p)\^ 

(o) Hall (ed. Whibley), ii. pp. 209 aeq. 

Ip) 26 Hen. VHI. c. 19, “ An Act for the submiBsion of the clergy to the 
King’s Majesty.” The Delegates of Appeals, as the commissioners were ' 
termed, continued to form the final court of ecclesiastical appeals, until 
superseded by the Judicial Committee of the Privy Council under the 
provisions of 2 & 3 Will. IV. c. 92 (1832) and 3 & 4 Will. IV. o. 41 (1833). 

By the Judicature Act, 1873, the queen was empowered, by Order in Council, 
to direct that all appeals and petitions, which according to the laws now 
in force ought to be heard by the J udicial Committee of the Privy Council, 
shall be referred to and heard by her Majesty’s New Court of Appeal 
constituted by this Act, which, when hearing appeals in ecclesiastical 
causes shall be ‘‘ assisted by such assessors, being archbishops and bishops 
of the Church of England,” as shall be directed by any general rules to be 
made by Order in Council. 36 & 37 Viet. o. 86, sec. 21. Before this Aot 
came into force, the Appellate Jurisdiotiop Act, 1876, abandoned the 
idea of a single court of appeal, and restored the position of the 
Judicial Committee. See also the Public Worship Regulation Aot, 1874, 

37 & 38 Viot. o. 86, which created a procedure for offences against the 
ceremonial law of the Church ; Anson, Law and Custom of the Constitu- 
tion, vol. ii. pt. ii., p. 279 j F. Makower, Constitutional History of the 
Church of England, 461. 
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(2) The statute of 1582, by which the payment of amiatcs 
to the pope had been contingently forbidden, and which had 
since been ratified by the king’s letters patent, was re-enacted, 
with additional clauses providing a mode of nominating 
archbishops and bishops by conge d’ilire, which is that now 
in force. For the future no archbishop or bishop was to 'be' 
presented to “ the bishop of Rome, otherwise called the ipope,!^’ 
(the expression in the previous Act was “ our holy father the, 
pope,”) for confirmation, or was to sue out any bulls in his i 
court. But at every vacancy of any cathedral church the 
king should grant to the dean and chapter a licence under ■Jhc ' 
great seal to elect the person named in the accompanying 
letters missive, and him they should choose and none other. 
Should they defer the election for more than twelve days, 
the king should elect by his letters patent. The prelate so 
elected or nominated should first swear fealty ; after which 
the king should signify the election to the archbishop, or if 
there be no archbishop, to four bishops, requiring them to 
confirm the election and to invest and consecrate the bishop 
elect, who might then sue his temporalities out of the king’s 
hands, making a corporal oath to the king and none other, 
and should receive the profits spiritual and temporal belonging 
to his bishopric (g). The novelties in this Act were not the 
congi d’Mre (which had been in use for over three centuries), 
nor the letters missive, but the statutory compulsion to pbey 
the letters, the elimination of the pope from the procedure, 
and the possibility of appointment by patent. 

(3) This statute was immediately succeeded by another 
lopping off a multitude of petty payments which the pope 
had been wont to exact both from the clergy and the laity. 
It is declared to be foimded on the petition of the commons 
complaining to the king that his subjects were greatly decayed 
and impoverished by the intolerable exactions of the bishop 
and see of Rome, “ the specialities whereof be over long, large 
in number, and tedious here particularly to be inserted ; wherein 
the bishop of Rome hath not been only to be blamed for his 
usurpation ” of the revenues, “ but also for his abusing and 
beguiling your subjects, pretending and persuading to them 
that he hath full power to dispense with all human laws, uses 
and customs of all realms in all causes which be called spiritual 
... in great derogation of your imperial crown and authority 
royal . . . where this your grace’s realm, recognising no 
superior under God but only your grace, hath been and is free 


(g) 25 Hen. VIII. o. 20, “ An Aofc restraining the payment of 
annates,” &o. 
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from subjection to any man’s laws but only to such as have been 
devised, . . . made, and ordained within this realm for the 
wealth oi the same, or to such other as by sufferance of your 
grace and your progenitors the people of this your realm have 
taken at their free liberty by their own consent to be used 
amonsgt them, and have bound themselves by long use and 
custom to the observance of the same not as to the observance 
of the laws of any foreign prince, potentate, or prelate, but as 
to the accustomed and ancient laws of this realm originally 
established as laws of the same by the said sufferance, consents, 
and custom, and none otherwise.” It was therefore enacted 
that Peter-pence and every other kind of payment made to 
the bishop of Rome, and “ to his iwe and his chambers which 
he calleth apostolic,” and every species of licence, dispensation 
and grant, accustomed to be obtained at Rome, should cease ; 
that thereafter all such licences, faculties and other writings 
might be granted by the Archbishop of Canterbury ; that 
children born of marriages solemnised by virtue of an arch- 
bishop’s licence should be legitimate ; and that the penalties 
of praemunire should be incurred by any one suing to Rome 
for any licences, bulls, or instruments forbidden by the Act. 
It was, however, declared that the king, his nobles and subjects, • 
did not intend by this Act “to decline or vary from the 
congregation of Christ’s church in any things concerning the 
very articles of the catholic faith of Christendom, or in any 
other things declared by Holy Scripture and the Word of God 
necessary for salvation.” In order, doubtless, to leave open a 
possibility of arrangement with the pope, it was provided 
that this Act should not take effect till the next feast of St. 
John the Baptist (June 24, 1534), imless the king before that 
feast should declare his will that it should take effect earlier, 
and at all times before the said feast he was empowered to 
annul the whole or any part of the Act at his pleasure (r). 

(4) The first of Henry’s statutes for the settlement of the 
royal succession was also passed in this session. Its principal 
enactments were : an adjudication by authority of parliament 
of the nullity of the king’s marriage with Queen Catherine 
and of the validity of that with Anne Boleyn ; a declaration 
of fourteen prohibited degrees of marriage, the tenth on the 
list being the marriage of a brother with a brother’s widow ; 
an entail of the crown upon the children by Anne («) ; certain 
new treasons and misprisions of treason (t) ; and an oath to 


(r) 26 Hen. VIII. o. 21, “ An Act for the exoneration from exactions 
paid to the see of Rome.” 

(«) Infra, p. 600. 

(t) It is declared high treason “ by writing, print, deed, or act ” to 
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observe and maintain the Act, to be taken by all subjects of 
full age under the penalty, on refusal, of being adjudged 
guiltj' of misprision of treason. The terms of the oath pre- 
scribed in the Act were, that the deponents would “truly, 
firmly and constantly, without fraud or guile, observe, fulfil, 
maintain, defend and keep, to their cunning, wit, and utter- 
most of their powers, the whole effects and contents of this 
present Act ” (u). But the oath actually tendered to be taken 
differed very materially from that required by the statute. 

Professedly drawn up in the sense of the statute, this oath 
was devised so as to include a virtual acknowledgment of the 
king’s ecclesiastical supremacy, before that supremacy had 
been established by the legislature. In its amplified form, it 
included an abjuration of all faith, truth and obedience to any 
“ foreign authority, prince or potentate ” ; a declaration 
that the deponent reputed “ as vain and annihilate ” any oath 
already made or to be made to any person or persons other 
than the king and the heirs of his body ; and a promise not 
only to observe the late Act, but also ‘‘ all other Acts and 
statutes made since the beginning of this present Parliament 
^ in confirmation or for due execution of the same.” Sir Thomas 
More and Bishop Fisher, when called upon to take this amplified 
oath, which had no legislative authority, refhsed, and were in 
1 consequence illegally committed to prison, where they remained 
' a long time without trial (x). 

In the next session of parliament the legal difficulty was 
surmounted by a special Act, by which, after reciting the oath 
prescribed in the Succession Act — ^the oath devised (but not 
by parliament) for the noaintenance and defence of the said 
Act — and setting forth the tenor of such devised oath, but 
with further verbal alterations, it was enacted that the said 
last-mentioned oath should “ be interpreted, expounded, 
reputed, accepted and adjudged the very oath that the king’s 
Highness, the lordff spiritual and temporal, and the commons 
of this present parliament meant and intended that every 
subject of this realm should be obliged and bounden to take 
and accept ” (y). For refusing to take this substituted oath. 
More and Fisher — who were willing to siJrear to maintain 
the succession as settled by parliament, but had scruples as 
to the preamble of the oath denying the pope’s right of dispensa- 


“ procure or do or cause to be procured or done anything to the prejudice, 
slander, disturbance, or derogation " of the king’s marriage or the 
succession. 

(M) 26 Hen. VIII. o. 22. 

(*) R. W. Chambers, Thomas More, 301 fif. 

(F) 20 Hen. VIII. o. 2. 
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tion — ^were shortly after, while close prisoners in the Tower, 
and without being heard in their defence, attainted by Acts of 
Parliament of misprision of treason. The penalty was prison 
and forfeiture. 

Shortly after the close of the preceding session, the news 
arrived in England of the pope’s adjudication annulling 
Cranmer’s sentence of divorce. This was followed by a royal 
proclamation ordering “ all manner of prayers, oracions, 
rubrics, canons, or mass-books, and all other books in churches, 
wherein the bishop of Rome is named, or his presumptions 
and proud pomp and authority preferred, utterly to be 
abolished, eradicated and rased out, and his name and memory 
to be never more (except in his contumely and reproach) 
remembered, but perpetually suppressed and obscured.” 
Parliament met after the prorogation, on NovenAer 3, 1634, 
and sat till the 18th of the following month, (l)ftts first Act 
was the famous Act of Supremacy. The king n'ad already 
been recognised by convocation — under the terror of the 
praemunire — “ quantum per Christi legem licet Supremum 
Caput.” It was now enacted (without the saving clause) 
that the king should be taken and reputed “ the only supreme 
head in earth of the Chtirch of England called Anglicana Ecclesia, 
and shall have and enjoy, annexed, and united to the imperial 
crown of this realm, as well the title and style thereof, as all 
honours, dignities, pre-eminences, jurisdictions, privileges, 
authorities, immimities, profits, and commodities, to the said 
dignity of supreme head of the same church belonging and 
appertaining ” ; with full power to visit, reform, and correct 
all heresies, errors, abuses, offences, contempts and enormities 
which, by any manner of spiritual authority or jurisdiction, 
ought to be reformed or corrected (z). The royal supremacy 
was exercised through a ^ew type of royal instrument, called 
Injunctions, which replaced the old canons of convocation in 
^ving minute directions to the clergy as to their duties. In 
1586 and 1638 Thomas Cromwell (as the king’s vicegerent for 
ecclesiastical matters) issued injunctions which already began 
to attack time-honoured practices connected with images, 
relics and pilgrimages (a). (2) The second Act of this session 
was that to which reference has already been made, as having 
been passed to justify retrospectively the imprisonment of 
Sir Thomas More and Bishop Fisher, for not taking an oath, 
which it was now declared (6) had been meant by the legis- 

(z) 2fl Hen. VIII. o. 1. 

(а) Printed in H. Gee and W. J. Hardy, Doouments Illustrative of 
Church History, 269 ff., 276 ff. Among the injunctions of 1536 is one 
requiring parish registers of baptisms, burials, and marriages. 

(б) 26 Hen. VIH. c. 2. 
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lature to be taken, although it had in faet prescribed a different 
oath. (3) By another Act the first-fruits and tenths of the 
annual income of all ecclesiastical benefices — ^the payment of 
which to the pope had been stigmatised, in the third session 
of this parliament, as having arisen by an uncharitable custom 
against all equity and justice, and as being exacted only for 
lucre against all rights and conscience — were “ united and 
knit to the king’s imperial crown for ever ” (c). (4) Another 
act created a number of new treasons (d), among them being 
by words or writing maliciously to wish, will or desire to deprive 
the king, the queen or their heirs apparent, of the dignity, 
title or name of their royal estates. As we have already seen. 
More and Fisher had been attainted for misprision. This new 
Act made it possible to indict them of treason, since they refused 
to acknowledge that the King was Supreme Head. For thus 
depriving the king of one of his titles, they were tried, convicted 
and executed (1535). 

The destruction of the papal power, emoluments, and 
influence in England, and the reduction of the national English 
Church under due subordination to the state, had now been 
accomplished. In its .seventh and last session the Reformation 
Parliament commenced the “ second grand innovation in the 
ecclesiastical polity of England ” — ^the dissolution of the 
monasteries. 

At various times in the past individual monasteries had been 
suppressed, by papal authority, so that their endowments 
could be transferred to other charitable or pious objects — 
Magdalen College, Oxford (1459) and Fisher’s St. John’s 
College, Cambridge (1511) are examples. The fate of the 
suppressed houses might be the result of their decay in numbers 
or their financial difficulties. Archbishop Morton, under 
Henry VII., had obtained a bull from the pope for the reforjn 
of the English monasteries, in which many of them were 
charged with dissoluteness of life ; and the abbot of St. Albans 
was severely reprimanded by the same archbishop for the 
alleged scandalous vices of himself and his monks (e). In 
1523, Cardinal Wolsey, as papal legate, commenced a visitatioji 
of the professed as well as secular clergy, in consequence of 
the general complaint against their maimers. He also set the 


(c) 26 Hea. VIII. c. 3. Gf, supra, 307 n. (A:). . In the following session 
of parliament “ for the entire and hearty love that his grace beareth to 
the prelates and other incumbents,” they were excused from the tenths in 
the same year that they paid their first-fruits. 27 Hen. VIII. o. 8. 

(d) 26 Hen. VIII. c. 13 ; Tanner, Tudor Documents, 388. 

(e) Whether the charges wore true or not, does not appear : A. F. 
Pollard, Henry VII. iii. 223 ; J. Gairdner, Archbishop Morton and St. 
Albans, English Historical Review, xxiv. 91, 319, 
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example of diverting the revenues of these institutions to more 
useful purposes, by procuring from Rome the suppression of 
many convents in order to endow a new college at Oxford, 
which, after his fall, was more completely established under 
the name of Christ Church. A decisive change of policy took 
place in 1682 when the priory of Christchurch, Aldgate, was 
suppressed. “ Papal sanction was no longer possible, and it 
soon became evident that the property was not to be devoted 
to any pious or charitable use. Tire complete secularisation of a 
monastery, with all its possessions, was contemplated for the 
first time : the revolution had definitely begun ” (/). The 
canons were induced, possibly by trickery, into executing a 
deed of surrender in favour of “ the king,” but the legal doubts 
raised by the deed compelled the crown to resort to an Act of 
Parliament to secure its title (g). 

That Act was the precedent for the first general Act of suppres- 
sion of the smaller houses in 1536 (h). 

All religious houses under the yearly value of £200 were, to Snppreaaion 
the number of 376, suppressed by Act. of Parliament, and all 
their property, real and personal, given to the king, his heirs monnateries. 
and assigns, “to do and use therewith his or their own wills 
to the pleasure of Almighty God and the honour and profit of 
this realm.” To prepare the way for this measure, Thomas 
Cromwell, the king’s chief minister and adviser since the 
death of Wolsey, had been appointed lord vicegerent of the 
king in all matters ecclesiastical, and at his suggestion, commis- 
sioners were nominated to make a general visitation of the 
monasteries. The nature of their report, which formed the 
basis of the subsequent legislation, is accurately described in 
the preamble of the Act. “ Manifest sin,” it is recited, “ vicious, 
carnal, and abominable living, is daily used and committed 
amongst the little and small abbeys, priories and other religious 
houses of monks, canons, and nuns.” Amendment has been 
long tried, “ but their vicious living shamelessly increaseth 
and augmenteth.” It scarcely admits of doubt that the 
commissioners conducted their investigations with unwarrant- 
able harshness, and that their report is in particular cases 
exaggerated. It is a suspicious circumstance that all the 


( / ) E. Jeffries Davis, The beginning of the Dissolution, Transactions 
of the Royal Historical Society (1025), 129. 

(ff) The capacity of the members of a corporation to dissolve it, and 
by their deed alienate its lands, was in doubt ; the omission of words of 
inheritance would only give the king a life estate ; and the crown cannot 
take by deed, but only by matter of record. That would normally be by 
the “ office ” of an escheator's jury , but the king would not trust himself 
to a London jury — hence an act of parliament was the only course. 

(h) 27 Hen. VIII. c. 28 ; Tanner, Tudor Documents, 58. 
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smaller monasteries — ^whose suppression was alone imme- 
diately contemplated — ^are described as vicious, while those 
whose incomes rose above the hard-and-fast lines of £200 a 
year are not only not blamed but even praised. It looks very 
much as if the small and remote houses, having no one to speak 
in their favour, were condemned, while the larger, whose abbots 
could refute unfounded accusations by personal testimony 
from their seats in parliament, were conveniently spared 
till a more favourable opportunity. Yet there is no reason 
to doubt the substantial and general truth of the allegations 
of the commissioners (i). Henry VIII. may have been chiefly 
actuated by greed of gain and by hatred to the monastic 
orders, who, as the special prot^gfe of the papacy, were the 
most obstinate opponents of his ecclesiastical policy. Their 
widespread influence over the mass of the people rendered 
them dangerous enemies to a ruler whose coffduct they dis- 
approved. 

This is evidenced by the insurrection in Lincolnshire and 
the great northern rebellion, styled by the insurgents the 
“.Pilgrimage of Grace,” which broke out on the suppression 
of the smaller monasteries, and was imputed to the “ solicitation 
and traitorous conspiracy of the monks and canons.” The 
movement is of great interest and significance (k). Some of 
the insurgents were profoundly shocked at the religious implica- 
tions of the government’s policy. Others rose in defence of the 
old feudal order which survived longest in the north, and 
denounced the thrusting plebeians, such as Cromwell, on the 
council (1) ; the gentry protested against the statute of uses 
which frustrated their evasions of feudal dues, and put an end 
to their practice of devising the use of their land ; the peasantry 
lamented the progress of enclosures ; townsfolk had special 
grievances of their own. In spite of the incompatible aims of 
different sections, the revolt was formidable. Eventually, the 
insurgents submitted ; the government’s promises of pardon 
were thereupon repudiated, and repressive measures applied 
in the disaffected areas (m). 


(i) Since Hr. Tciswell-Langmeod wrote, there has been a great deal of 
study upon this question ; a more recent estimate is that “ the commis- 
sioners were men upon whose word it is impossible to depend ” : H. A. L. 
Fisher, Political History of England, v. 374. 

(k) M. H. Dodds and R. Dodds, The Pilgrimage of Grace (2 vols., 1915) 
is the standard work'; there ia an extended account also in K. Piokthorn, 
Tudor Government, ii. 304-371. 

(l) Cf. supra, p. 248. 

(m) On February 22, 1537, after the rebels in the north had dispersed, 
the king wrote to the Duke of Norfolk ; “ Forasmuch as our banner is out- 
spread and displayed, by reason whereof, till the same shall be closed 
again, the course of our laws must give place to the ordinances and statutes 
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The rebellion having been ruthlessly stamped out, Henry 
ventured to dissolve the larger monasteries also, without 
encountering any open resistance trom a terrified people. A 
few had already been held, contrary to every principle of the 
common law, to be forfeited to the crown by the attainder of 
their abbots for high treason. The rest were all surrendered, 
practically under ‘duress. It only remained for parliament to 
ratify the king’s title under the ‘surrenders and forfeitures, in 
order to obviate any objection on the score that as all the 
members of a foundation possessed only life-interests in the 
property, they could not, either singly or collectively, confer 
anything more on the sovereign. An Act was accordingly 
passed, which, after hypocritically reciting that the abbots, 
priors, abbesses, and prioresses had made surrender, “ of their 
own free and volimtary minds, goodwills, and assents, without 
constraint, coaction, or compulsion,” vested in the king and 
his heirs for ever all the property, real or movable, of the religious 
houses which had been already or might be hereafter dissolved, 
suppressed, surrendered, or had or might by any other means 
conie into the hands of the king (w). 

momentous events which fill this chapter had results of 
the greatest consequence for English history. The exclusion 
of papal jurisdiction prepared the way for the dissolution, and 
that, in turn, facilitated the doctrinal revolution of the next 
reign. It is no part of the constitutional historian’s task to 
enquire whether the marriage of Catherine and Henry was valid 
or invalid, nor whether the papal jurisdiction as exercised by 
Clement VII. was defensible or not, nor can he discuss the 
question whether the monasteries deserved their fate. These 
matters must be studied in the broader setting of ecclesiastical 
history. Here, we are only concerned to note that Henry VIII. 
did not unravel these knots, but cut them, and that the weapon 
he used was the omnipotence of the crown in parliament. 
The inescapable corollary from his action was the inherent 
right of the supreme authority of parliament to confiscate any 


martial, our pleasure is that before you close up our said banner again 
you shall in any wise, cause such dreadful execution to be done upon a good 
number of the inhabitants of every town, village, and hamlet, that have 
offended in this rebellion, as well by the hanging of them up in trees, ae 
by the quartering of them, and the setting of their heads and quarters in 
every town, great and small, and all such other places, as they may be a 
fearful spectacle to all other hereafter that would practise any like matter ; 
which we require you to do without pity or respect, according to our former 
letters.” The duke was also to “ cause all the monks and canons that be 
in anywise faulty, to be tied up, without further delay or ceremony, to the 
terrible example of others ; wherein we think you shall do unto us high 
service.” 

(n) 31 Hen. VIII. c. 13. 
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property, private or corporate, lay or ecclesiastical, for reasons 
of which it is itself the sole judge. 

The act of attainder asserted the same irresponsible despotism 
over the individual as the acts of suppression had done over 
ecclesiastical corporations, and both of them denied the pro- 
foundest conviction of the middle ages, namely, that the 
liberty of the subject rested upon the inviolability of his person 
and his property within the limits of due process of law. 

The transference of papal jurisdiction to the crorni was 
destined in time to effect a confusion between ecclesiastical 
and secular politics which incommoded both church and state. 
Each of them became involved in the difficulties of its partner. 
Under the early Stuarts religious dissent became political 
opposition — eventually, political revolution, and for a time 
Puritanism laid low the crown itself. In revenge, the Hano- 
verians reduced the church to impotence, and almost to silence, 
r The vast wealth which accrued to the crown by the dissolu- 
tion of the monasteries might have rendered the king, had he 
been able to retain it, independent of the conunons. But he was 
obliged to bribe all around him to acquiesce in, and maintain 
a measure, the accomplishment of which had been attained not 
without great hazard and difficulty. Some portion was expended 
on public works and on the fmmdation of sijc new bishoprics, but 
the greater part was distributed among the nobles and gentry, 
either as gifts or by sale at low prices. The results of this 
policy were : (1) the new owners of monastic lands were 
engaged by the strongest ties of private interest to oppose 
the re-establishment of the papal doniinion in England ; 
(2) the territorial aristocracy were strengthened by the large 
infusion of wealth amongst the newly elevated and the more 
ancient but decayed families ; and (3) land was rendered to a 
much greater extent than formerly an Article of commerce. 
In connection with this latter result, it is remarkable that 
the very next year after the passing of the Act for the dissolution 
of the larger monasteries witnessed the enactment of a goodly 
array of laws to facilitate the transfer an.d enjoyment of real 
property, a circumstance which can scarcely be regarded as 
fortuitous (o). 

Henry had. now been completely victorious in his contest 
with the pope ; and the English clergy yrere so humbled and 
intimidated that they dared not offer any open resistance 1o 
the royal will. So far as he had advanced on the road of 
ecclesiastical reform, with the single exception of the confiscation 


(o) A. Amos, Keformatioa Parliament, p. 31.3. The economic and 
agrarian results of the dissolution are the subject of a growing literature ; 
see especially the works of S. B. Liljegren, A. Savine, and R. H. Tawney. 
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of the monasteries, the king had probably been heartily 
supported by a majority of the nation. But there was a growing 
minority who were eagerly desirous of essential changes in 
religious faith. With these Henry had no sympathy. Con- 
currently with the series of political and legal changes which 
had been effected in the ecclesiastical system, severe measures 
of repression had been taken against the holders of heretical 
doctrines, and many had from time to time suffered for their 
opinions. In his new character of supreme head of the church, 
Henry now determined to vindicate its doctrinal orthodoxy 
by imposing on his people a compulsory belief in all the leading 
doctrines of the Homan Church. By the “ Statute of the Six 
Articles,” as it is commonly called, it was affirmed : 1. That 
in the Sacrament of the Altar there is really present the natural 
body of Christ, under the forms, but without the substance, of 
bread and wine. 2. That communion in both kinds is not 
necessary to salvation. 3. That priests may not marry by the 
laws of God. 4. That vows of chastity ought to be observed. 
5. That private masses ought to be retained “ in this the 
King’s English Church and Congregation.” 6. That auricular 
confession is expedient and necessary, and ought to be retained. 
The penalties for writing, preaching, or disputing against these 
articles were : Against the first article, death as a heretic, 
without the option of abjuring ; against the other five, the usual 
penalties of felony. The Act also declared the marriages of 
priests or nuns utterly void, ordered any such who were married 
to be immediately separated, and pronounced their future 
cohabitation to be felony. Lastly, persons contemptuously 
refusing to confess at the usual times, or to receive the sacra- 
ment, were, for the first offence, to be fined and imprisoned ; 
and for the second, to suffer the punishment of felony (p). 

In some other respects Henry was induced by Cromwell 
and Cranmer to favour protestant doctrines. An English 
translation of the Bible was directed, bv the Inju nctio ns of 1538. 
to be set up in each parish church for^the use of the people (gr) ; 
and in the Institution of a Christian man (1537, commonly 
called “ The Bishops’ Book ”) and Necessary doctrine and erudi- 
tion of a Christian man (1543, “ The King’s Book ”) — ^both 
published by royal authority — explanations were given which, 
“ if they did not absolutely proscribe most of the ancient 
opinions, threw at best much doubt upon them, and gave 


(jj) 31?Hen. Vin. o. 14, “ An Act abolishing diversity in opinions ” ; 
Tanner, Tudor Documents, 95-98. 

(j) In 1643, by an Act “ for the advancement of true religion ” (34 Hen. 
Vin. c. 1), the liberty formerly granted of reading the Bible was 
restricted. 
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intimations which the people, now become attentive to these 
questions, were acute enough to interpret ” (r). 

The actual reformation in religion was established in the 
early part of the reign of Edward VI., mainly through the 
instrumentality of Cranmer and the protector Somerset. A 
new set of injunctions, containing doctrine at variance with 
that laid down in Henry VIH.’s statutes (as yet unrepealed), 
was issued in August, 1547, and Stephen Gardiner was imprisoned 
for not subscribing to them. The first Act of Edward’s first 
parliament (which met on November 4, 1547) directed (in 
response to a petition of convocation) that the sacrament of 
the altar be administered in both kinds, as being agreeable 
to primitive usage (s). Another act repealed the whole of 
Henry Vin.’s treason legislation together with his heresy laws 
and the Act of Six Articles, thus abandoning his attempt to 
stabilise religious doctrine, and almost inviting the expression 
of heterodox opinions — as well as relieving the injunctions 
from the constitutional objections raised by Gardiner (t). The 
absence of parliamentary penalties for the heresies enumerated 
by Henry VIII., however, still left it possible to bum heretics 
imder the subsisting general law, and two persons, each pro- 
fessing a different, but heinous Christological heresy, were thus 
executed («). Another act dissolved large numbers of chantries, 
guilds and religious (but non-monastic) corporations (®). In 
1549 was passed the “Act of Uniformity of Service and 
Administration of the Sacraments,’’ ordaining that the “ order 
of divine worship,” contained in the Book of Common Prayer 
which had been drawn up by a committee of bishops and other 
divines appointed for that purpose, should in future be the 
only one to be used by ail ministers in any cathedral, parish, 
or other church {y). In the same session, the marriage of priests 


(r) Hallaun, Const. Hist., i. 82. 

(«) 1 Bdw. VI. o. 1. 

(t) 1 Edw. VI. 0 . 12 (1647); Tanner, Tudor Doonments, 401; aupra, 
p. 306. (u) Supra, p. 208. 

(*) 1 Edw. VI. o. 14 (1547); Tanner, Tudor Documents, 103. The 
Chantry Act of 1646 (37 Hen. VIH. o. 4) had produced little result. For 
the effect on education, see A. F. Pollard, Political History of England, 
vi. 20. 

{y) 2 & 3 Edw. VI. c. 1 ; Tanner, Tudor Docurnents, 108. The penalties 
for refusing to use, or speaking or writing in derogation of, the Book of 
Common ftayer, were, for the first or second offence, a fine ; for the 
third, forfeiture of goods and imprisonment for life. ,ln 1662, a second 
Act of Uniformity (6 & 6 Edw. VI. o. 1) was passed^ reciting that the 
Book of Common Prayer had been “ perused, explained, and made fully 
perfect,” and ordering the new (and very much modified) version alone 
to be used. Both books are easily accessible in the Everyman Library. 
On their liturgical aspects, see F. Procter and Iv. H. Frere, New History 
f the Book of Common Prayer (1901), and F. A. Gasquet and E. Bishop, 
dward VI. and the Book of Common Prayer (London, 1890). 
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was declared lawful — again, in responsfe to a petition of the lower 
house of convocation (z) ; and shortly afterwards images and 
pictures of sain'^ in churches were OTdered to be destroyed (a)."" 
But these chariges were not carried out without considerable 
opposition fropi a part of the nation. Insurrections of a 
serious nature? broke out in Devonshire, Norfolk, and several 
other counties ; and religious persecution, “ the deadly original 
sin of the rearmed churches,” was employed as vigorously, if 
not so extc:^sively, as in the succeeding reigns of Mary and 
Elizabeth. / 

During like short reign of Mary the papal religion was 
completely re-established, probably with the entire approval 
of a large portion, if not of a majority, of the nation, for whom 
the progress of the reformation doctrines had been too pre- 
cipitate. All the laws made against the supremacy of the see 
of Rome, since the 20th year of Henry VIII., were formally 
repealed (b ) ; but it was found impossible to restore the 
ecclesiastical property in the hands of subjects ; and even the 
bill for restoring to the church the first-fruits and impropria- 
tions in the queen’s hands was passed not without difficulty. 
The cruel and widespread persecution of the protestants under 
Mary, far fixjm eradicating the reformed faith, was instrumental 
in promoting it/ The abhorrence and disgust excited in the 
people againsfMary and the Roman hierarchy were extended 
to the doctrines which they professed. “ Many, ’ remarks 
Hallam, “ are said to have become protestants under Mary, 
who, at her coming to the throne, had retained the contrary 
persuasion. And the strongest proof of this may be drawn 
from the acquiescence of the great body of the kingdom in the 
re-establishment of protestantism by Elizabeth, when compared 
with the seditions and discontent on that account under 
Edward ” (c). ^ 


MAJir. 
1663-1568. 
Ro-esfab. 
liehment of 
the papal 
religion. 


The Marian 
peracoution. 


(z) 2 & 3 Edw. VI. o. 21. 

(а) 3 & 4 Edw. VI. c. 10. 

(б) 1 & 2 Phil, and Mary, o. 8, repealing “ all statutes, articles, and 
provisions made against the See Apostolic of Borne, since the 20th year of 
King Henry VHI., and for the establishment of all spiritual and eccle- 
siastioal possessions and hereditaments conveyed to the laity.” The 
preamble recites that “ much false and erroneous doctrine hath been 
taught, preached and written, partly by divers the natural-bom subjects 
of this realm and partly being brought in hither from simdry other foreign 
countries, had been sown and spread abroad within the same,” 

(c) Const. Hist., i. 107. 
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THE REIGX OF ELIZABETH 
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The reign of Elizabeth spans a jieriod of very great political 
and religious ferment tlnoughout Euroi)e. It is the glory 
of this great queen that by her courage and wisdom, aided by 
the able policy of her statesmen, Cecil, Nicholas Bacon, and 
Walsingham, she safely guided the nation through a sea of 
troubles, foreign and domestic, and achieved for England a 
position in the foremost rank of European monarchies. J In 
commercial and naval enterprise, in every branch of material 
prosperity, the country advanced with sure and rapid strides, 
while literature was adorned by the writings of Shakespeare. 
Spenser, Sidney, Hooker, and Jewel. (But of constitutional 
progress, during the greater part of Elizabeth’s reign there 
is little to be recorded. From her father she had inherited the 
arbitrary Tudor notions of the royal prerogative. Her 
government was eminently despotic both in church and state ; 
and it was only at intervals that the gradually developing spirit 
of liberty manifested itself in the House of Commonsja). 

A brief consideration of the principal features of Elizabeth’s 
ecclesiastical policy — so important in its influence on later 
English constitutional history — ^will appropriately precede a 
discussion of the civil government during her reign. 

The first care of Elizabeth’s first parliament (ft) — ^which met 
on January 23, 1559, about two months after her accession 
to the throne — ^was to restore the constitution and liturgy 
of the national church to nearly the same state in which 
Edward VI. had left them at his death. This was effected 
by the statutes commonly known as the Acts of Supremacy 
and Uniformity (c). By the Act of Supremacy, the statute 
of Philip and Mary (1 & 2 Phil, and Mary, c. 8), which had 
generally repealed all the previous statutes affecting religion, 
was abrogated, and most (but not all) of the laws of King 
Henry VIII., which established the ecclesiastical supremacy 
of the crown, were expressly revived. 


(o) For this, and the following reign, see G. W. Prothero, Select Statute^' 
and other Constitutional Documents, illustrative of the reigns of Elizabeth 
and James I. (Clarendon Press, 1906). 

(6) There is no evidence that the crown exerted undue influence over 
the elections ; C. G. Bayne, The first House of Commons of Elizabeth. 
English Historical Review, xxiii. 45S f£., 643 if. 

(c) For their parliamentary history see F. W. Maitland, ColleotcJ 
Papers, iii. 186-209, whore useful light is thrown upon the procedure of 
amendment. ' 
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It was also particularly enacted : (1) That no foreign 
prince, person, prelate, state or potentate, spiritual or temporal, 
shall use, enjoy, or exercise any manner of power, jurisdietion, 
superiority, authority, pre-eminence, or privilege, spiritual 
or ecclesiastical, within this realm, or the dominions thereof. 
(2) That such jurisdictions, privileges, superiorities, pre- 
eminences, spiritual and ecclesiastical, as by any spiritual or 
ecclesiastical power or authority hath heretofore been, or may 
lawfully be, exercised or used for the visitation of the eccle- 
siastical state and persons, and for reformation, order, and 
correction of the same, and of all manner of errors, heresies, 
schisms, abuses, offences, contempts and enormities shall 
for ever be united and annexed to the imperial crown of this 
realm. (3) All beneficed ecclesiastics, and all judges, justices, 
mayors, and other laymen holding office under the crown, 
were required to take the oath of supremacy and allegiance, 
on pain of forfeiting their benefices or offices (d). (4) Any 

person maintaining the spiritual or temporal jurisdiction of 
any foreign prince or prelate should, for the first offence, forfeit 
all his property real and personal ; for the second, incur the 
penalties of praemunire ; and for the third offence, suffer 
death as a traitor. (5)(The queen was also empowered to 
execute the ecclesiastical jurisdiction of every kind vested in 
her by the Act by means of commissioners appointed und6r 
the great seal for such time as she shoidd direct (e). It was 
this last provision which gave statutory authority to the 
famous High Commission Court ( / ), which became a powerful 
instrument of oppression in the hands of the crown until 
abolished by the Long Parliament under Charles I. There is’ 
one notable omission. Henry VIII. ’s act of supremacy had 


(d) This oath, which remained unaltered till the Bevolution, was thus 
worded : “ I, A.B., do utterly testify and declare in my conscience that 
the queen’s highness is the only supreme governor of this realm, and of all 
other her highness's dominions and countries, as well in all spiritual and 
ecclosiastical things or causes, as temporal ; and that no foreign prince, 
person, prelate, state or potentate hath or ought to have any jurisdiction, 
power, superiority, pre-eminence, or authority, ecclesiastical or spiritual, 
within this realm ; and therefore I do utterly renounce and forsake all 
foreign jurisdictions, powers, superiorities and authorities, and do promise 
that from henceforth I shall bear faith and true allegiance to the queen’s 
highness, her heirs and lawful successors, and to my power shall assist 
and defend all jurisdictions, pre-eminences, privileges, and authorities 
granted or belonging to the queen’s highness, her heirs and successors, 
or united or annexed to the imperial crown of this realm.” — Act of 
Supremacy, 1S59, sec. ix. 

(e) 1 Eliz., 0 . 1, “ An Act restoring to the Crown tho ancient jurisdiction 
over the state ecclesiastical and spiritual, and abolishing all foreign power 
repugnant to the same.” Prothoro, Documents, 1 seq . ; extracts in 
Tanner, Documents, 130 seq. 

(/) Of. infra, p. 340. 


Court of 
High 

Commission. 



326 


ELIZABSTU 


Act of 

Cnifbimlly 

1669. 


conferred upon the sovereign and his successors the title of 
“ Supreme Head.” The commons certainly wished Elizabeth 
to assume this attribute, but the queen declined to take a 
'step which might prejudice foreign relations. Henry VIII.’s 
Aet of Supremacy was not expressly revived by Elizabeth’s 
act, and so Mary’s repeal was still effective. Ecclesiastical 
jurisdiction in the widest possible terms was expressly vested 
in the queen by the new Act, but the oath prescribed in it only 
j calls the queen “ supreme governor of the realm. . . .” (g). 

I In fact, Elizabeth had forestalled parliament by replacing the 
provocative title by the famous “ &c.” (k). 

The Act of Supremacy raised, for the last time, a problem 
which had been in exi.stence for two centuries and a half, viz., 
if all the bishops vote against a bill, can it become a valid 
statute, and can the statute properly be said to have the 
consent of “ the lords and commons,” or of “ the lords spiritual 
and temporal and commons ” ? An affirmative answer had 
already been given by the courts of Henry VIII., and although 
Bishop Bonner (advised by the great lawyer Plowden) was 
ready to dispute it, that answer, confirmed by the authority 
of Coke, became a definitive statement of the law. There arc 
two estates in the lords, but the lords vote as one house and 
, the vote binds both estates (i). 

> I By the Act of Uniformity, (1) the revised Book of Common 
i Prayer as established by Edward VI. in 1562, was, with a 
■ j few alterations and additions, revived and confirmed. (2) Any 
i parson, vicar, or other minister, whether beneficed or not. 

, ^wilfuUy using any but the established liturgy was to suffer, 
for the first offence, six months’ imprisonment, and if beneficed, 
forfeit the profits of his benefice for a year ; for the second 
, offence, a year’s imprisonment ; for the third, imprisonment 
for life. (3) All persons absenting themselves, without lawful 
or reasonable excuse, from the service at their parish church 
on Sundays and holydays, were to be punished by ecclesiastical 
censures and a fine of one shilling for the use of the poor (k). 


[g) Supra, p. 325 n. ((i). 

0i) Tho curious story is told in Maitland, Collected Papers, iii. 185-209 , 
for the “ &o.," iMi., 167-166. (Some of Henry’s acts which referred to 
him as “ Supreme Head ” were among those expressly revived.) Seo 
generally, A. F. Pollard, Political History of England, vi. 201 ff. There 
IS a neat comment in Selden, Table Talk (ed. Pollock), 63, and in Prothero, 
412. 

(i) The problem dates from 1307 {supra, pp. 290, 291, 292, 30S). Tho 
principal authorities are Keilwey, Rep. 184h and Coke, 2 Inst. 587; 
Maitland, Collected Papers, iii. 125-6 ; of. infra, p. 331. 

(k) 1 Eliz. c. 2, “ An Act for the Uniformity of Common Prayer and 
Divine Service in tho Church, and Administration of the Sacraments.” 
Prothero, 13 ; extracts in Tanner, 136. The general heading to all the 
statutes of the session recites the consent of lords spiritual and temporal 
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By another Act of the same session, first-fruits and tenths, Krat-fraits 
which the preamble states the late queen had given up, " upon 
certain zealous and inconvenient respects,” were again vested the crown, 
in the crown, in order to lessen “ the huge, immeasurable and 
inestimable charges of the royal estate ” (1). Such religious 
houses as Queen Mary had re-founded were suppressed, and 
their property also given to the crown (m). ^ 

In 1663 the Articles of the English Church, forty-two in 'The Thirty- 
number, originally drawn up in 1551 under Edward yi., 
were revised in Convocation, and reduced to their present 1 
number, thirty-nine ; but it was not until 1571 that they were j 
made binding upon the clergy by Act of Parliament (n). ^ 

These changes in religion were not effected without consider- 
able opposition in the House of Lords. Nine temporal pee:^ 
and all the bishops protested against the Bill of Uniformity 
establishing the Anglican liturgy and it passed the lords with 
a majority of only three votes. The first Supremacy Bill 
disappeared in committee in the commons ; the second bill 
was heavily amended in the lords, refashioned by the commons, 
accepted by the lords and rejected by the queen ; it was a 
third draft which finally became law. The commons, on the 
contrary, far from offering any opposition, were throughout! 
Elizabeth’s reign anxious for further reforms. 

The formularies of the national church thus jfinally estab- reformed 
lished, appear to have been designedly framed lin a compre- 
hensive spirit, so as to avoid giving offence to the moderate 
men of both the religious parties in the state. With reference 
to this peculiar character of the reformed national church 
as a compromise between the extreme parties of the old and 
new theology, Lord Macaulay has remarked : “ She occupies 
a middle position between the churches of Rome and Geneva, 

Her doctrinal confessions and discourses, composed by pro- 
testants, set forth principles of theology in which Calvin or 
Knox would have foimd scarcely a word to disapprove. Her 
prayers and thanksgivings, derived firom the ancient breviaries, 
are very generally such that Cardinal Fisher or Cardinal Pole 
might have heartily joined in them. . . . Nothing, however, Rofotionin 
so strongly distinguished the Church of England from other ^,l^h*8tood 
churches as the relation in which she stood to the monarchy, fo the crown. 
The king was her head. The limits of the authority which he 
possessedr aS' such, were not traced, and indeed have never 


and commons, but enacting clause omits to mention the bishops ; as to 
this, cf. Maitland, op. ail., iii. 207. 

(l) 1 Eliz. 0 . 4 ; Prothero, 22. 

(m) 1 Eliz. 0 . 24 ; Prothero, 27. 

(n) 13 Eliz. 0 . 12 ; Prothero, 64. 
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yet been traced, with precision. . . . What Henry and his 
favourite counsellors meant, at one time, by the supremacy, 
was certainly nothing less than the whole power of the keys. 
The king was to be the pope of his kingdom, the vicar of God, 
the expositor of catholic verity, the channel of sacramental 
graces. He arrogated to himself the right of deciding dogmati- 
cally what was orthodox doctrine and what was heresy, of 
drawing up and imposing confessions of faith, and of giving 
religious instruction to his people. He proclaimed that all 
jurisdiction, spiritual as well as temporal, was derived from 
him alone, and that it was in his power to confer episcopal 
authority, and to take it away. . . . According to this system, 
as expounded by Cranmer, the king was the spiritual as well as 
the temporal chief of the nation. In both capacities his 
highness must have lieutenants. As he appointed civil olficers 
to keep his seal, to collect his revenues, to dispense justice in 
his name, so he appointed divines of various ranks to preach 
the gospel, and to administer the sacraments. . , . These 
opinions the archbishop, in spite of the opposition of less courtly 
divines, followed out to every legitimate cohsequencc. He 
held that his own spiritual fimctions, like, the secular functions 
of the chancellor and treasurer, were at once determined by a 
demise of the crown. When Henry died, therefore, the primate 
and his suffragans took out fresh commissions, empowering 
them to ordain and to govern the church till the new sovereign 
should think fit to order otherwise. . . . These high pre- 
tensions gave scandal to protestants as well as to catholics ” ; 
and Elizabeth “ found it necessary expressly to disclaim that 
sacerdotal character which her father had assumed, and wlucli, 
according to Cranmer, had been inseparably joined, by divine 
ordinance, to the regal function (o). . . . The queen, however, 
still had over the church a visitatorial power of vast and 
undefined extent. . . . By the royal authority alone, her 
prelates were appointed. By the royal authority alone her 
convocations were summoned, regulated, prorogued and 
dissolved. Without the royal sanction her canons had no 
force. One of the articles of her faith was that without the 
royal consent no ecclesiastical council could lawfully assemble.' 
From all her judicatures an appeal lay, in the last resort, to 
the sovereign, even when the question was whether an opinion 
ought to be accounted heretical, or whether the administration 
of a sacrament had been valid. Nor did the church grudge 
this extensive jJower to our in-inces. . . . All her traditions, 

(o) The 37th article of religion, framed under Elizabeth, doelore.s in 
emphatic terms, that the ministering of God’s Word does not belong to 
princes. 
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all her tastes, were monarchical. Loyalty became a point of 
professional honour among her clergy, the peculiar badge 
which distinguished them at once from calvinists and from 
papists. Both the calvinists and the papists, widely as they 
differed in other respects, regarded with extreme jealousy 
all encroachments of the temporal power on the domain of 
the spiritual power. Both calvinists and papists maintained 
that subjects might justifiably draw the sword against ungodly 
rulers. In France, calvinists resisted Charles IX. ; papists 
resisted Henry IV. ; both papists and calvinists resisted 
Henry III. In Scotland calvinists led Mary captive. On the 
north of the Trent papists took arms against the English 
throne. The Church of England meantime condemned both 
calvinists and papists, and loudly boasted that no duty was 
more constantly or earnestly inculcated by her than that of 
submission to princes ” (p). 

When the oath of supremacy was tendered to the bishops, 
one only, Kitchin of Llandaff, was prevailed upon to take it ; 
the rest, on refusal, were deprived of their sees (q). But the 
general body of the beneficed clergy, with the exception of a 
very small number, acquiesced in the new order of things 
and retained their livings (r). 

Throughout her reign it was the constant policy of Elizabeth! 
to maintain her ecclesiastical supremacy, and to enforce} 
outward conformity with the religion established by law.' 
This policy which is expressed in a scries of persecuting and 
disabling Acts against Roman catholics and protestant 
sectaries, continued as a marked feature of our system of 
government for more than two centuries. The church and the 
throne mutually supported each other against the advocates 
of civil and religious freedom, and to the heat of political 
contests was added the bitterness of theological hatred. 

The first attack upon the Romanists was made in Elizabeth’s 
second parliament by a statute passed in 1563, “ for the assu- 


(p) Macaulay, Hist. Eng., i. 44r-49. 

Iq) It happened that ten sees were vacant at Elizabeth’s accession, and 
fifteen more wore vacated by the bishops who refused the oath of supremacy. 
Matthew Parker, who had been chaplain to Queen Anne Boleyn, was conse- 
crated Archbishop of Canterbury, December 17, 1659, and before the end 
of 1662 all the sees, except Oxford, were filled by by men eminent for their 
zeal in the protestant cause, many of whom had been exiles during the 
Marian persecution. Elizabeth kept the see of Oxford vacant for twenty- 
one years, appropriating its revenues, 1668-1689, 

(r) Out of a body of nearly 9,000 only about 180 resigned their benefices 
or were deprived. See Tanner, Documents, 136. n. 2. Cf. also Pollard, 
Political History, p. 218, who estimates the number of beneficed clergy 
who lost their preferments considerably . higher ; but “ the question 
cannot be settled by the data available at present ” — J. B. Block, Koign 
of Elizabeth (1936) 17 n. 1. 
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ranee of the queen’s majesty’s royal power over all estates and 
subjects within her highness’ dominions.” The preamble 
recites the “ perils, dishonours and inconveniences ” that have 
resulted from the usurped power of the see of Rome, and 
“ the danger by the fautors of the said usurped power, at 
this time grown to marvellous outrage and licentious boldness, 
and now requiring more sharp restraint and correction of 
laws than hitherto in the time of the queen’s majesty’s most 
mild and merciful reign, have been had, used, and established.” 
It was therefore enacted : (1) That the penalties of praemimire 
should be incurred by all who maintained the authority of 
the pope within the realm. (2) That the bishops and commis- 
sioners to be appointed under the great seal should have power 
to tender the oath of supremacy to, and that the same should 
be taken by, all persons who had ever been admitted into 
holy orders or to any degree in the universities ; all school- 
masters and public and private teachers of children ; and all 
barristers, attorneys, officers of the Lms of Court, and other 
persons engaged in the execution of the law. The penalty for 
the first refusal of this oath was that of praemunire, but if, 
after three months, there was a second tender and refusal, 
the offence was made high treason. (8) Every member of 
the House of Commons was to take the oath before entering 
upon his parliamentary functions ; but it was not to be 
tendered to the temporal peers, in whom, although many of 
them were still Roman catholics, the queen declared her full 
confidence («). 

This severe statute excited some opposition in both Houses 
of Parliament. In the Upper House, Lord Montagu delivered 
a speech against it which is characterised by great liberality 
and tolerance, virtues which in that age were rarely advocated 
by any party except when itself the object of persecution. 
“ This law,” said Lord Montagu, “ is not necessary ; forasmuch 
as the catholics of this realm disturb not, nor hinder the public 
affairs of the realm, neither spiritual nor temporal. They 
dispute not, they preach not, they disobey not the queen, they 
cause no trouble nor tumults among the people. So that no 
man can say, that thereby the realm doth receive any hurt or 
damage by them. They have brought into the realm no 
novelties in doctrine and religion. This being true and evident, 
as it is indeed, there is no necessity why any new law should 
be made against them. ... I do entreat,” he continued, 
“ whether it be just to make this penal statute to force the 
subjects of this realm to receive and believe’the religion of ihc 


(«) 6 Eliz. o. 1 ; Prothero, Documents, 39-41. 
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protestanls upon pain of death. This I say, is a thing more 
unjust. . . . For this repugneth to the natural liberty of 
man’s understanding. For understanding may be persuaded, 
but not forced.” He concluded by pointing out the danger 
of driving the catholics to forcible resistance ; “ It is an easy 
thing to understand that a thing so unjustly, and so contrary 
to all reason and liberty of man, cannot be put in execution 
but with great incommodity and difficulty. ... To be still 
and dissemble may be borne and suffered for a time ; to keep 
his reckoning with Gk)d alone ; but to be compelled to lie and 
to swear, or else to die therefor, are things that no man ought 
to suffer and endure. And it is to be feared, rather than to 
die, they will seek how to defend themselves ; whereby should 
ensue the contrary of that every good prince and well-advised 
commonwealth ought to seek and pretend, that is, to keep 
their kingdom and government in peace ” (<). This reasoning 
seems to have produced some effect on the government, 
although it did not prevent the passing of the statute. Arch- 
bishop Parker privately instructed the bishops to use great 
caution in tendering the oath of supremacy under the Act, 
and never to do so the second time, on which the penalty of 
treason might attach, without his previous authorisation. 

Some time afterwards, however. Home, Bishop of Winchester, 
indiscreetly giving vent to his indignation against Bonner, 
the deprived Bishop of London, who was specially obnoxious 
on account of the prominent part taken by him in the Marian 
persecution, indicted him for refusing to take the oath of 
supremacy. Bonner, advised by Edmund Plowden, a catholic 
and the most eminent lawyer of the day, drew up an argument 
in the course of which he offered to maintain that the Act of 
Supremacy, which purported to impose the oath, was no 
lawful Act, since it had not the assent of the lords spiritual {u) ; 
and furthermore that Home was not a lawful bishop, and 
therefore had no authority to tender the oath. As we have 
seen {x), authority was going against the first point ; but the 
second point was difficult to meet in view of the special circum- 
stances of Home’s appointment. The prosecution was therefore 
dropped; no trial took place, and Bonner was suffered to 
remain in his prison in the Marshalsea, where he had been 
confined since the accession of the queen, j As soon ag..Parlia-_- 

ment was re-assembled, an Act was passed declaring the The Bishops 

^ ^ Act, 1660. 


(() Strype, Annals of the Reformation, i. 296-7. Gf. for the general 
question, W. K. Jordon, Development of Religious Toleration in England 
(1932). 

(u) Strype, Annals of the Reformation, I. ii. p. 4. 

(x) Supra, p. 326. 
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consecration of the archbishops and bishops, as practised since 
the queen’s accession, “ good, lawful, and perfect ” (y). 

Eight years elapsed before further legislation was directed 
against the Roman catholics ; but in the meantime several 
circumstances had occurred, which rendered them specially 
obnoxious to the government not merely as being opponents 
of the established religion, but as tainted with disloyalty to 
the queen. At first the catholics generally had attended 
church, and yielded an apparent conformity to the English 
service ; but in 1563, the Council of Trent, in its last session, 
pronounced a condemnation of such outward conformity. 
This censure was industriously circulated throughout England 
by William Allen ( 2 ) and other priests, who now ventured to 
return from the voluntary banifshment into which they had 
gone on the death of Queen Mary. The Romanists, in conse- 
quence, began to decline attendance at church ; and many 
withdrew abroad, where they formed centres of disaffection, 
in which plots were constantly being hatched against Queen 
Elizabeth. 

The relations of Elizabeth towards her Roman catholic 
subjects were also materially affected by the special character 
of her title to the throne, and the uncertainty in which the 
succession was involved — an uncertainty which was increased 
by her repeated refusals to marry, or to agree to a parliamentary 
appointment of a successor. The queen’s title to the throne 
depended absolutely on an Act of Parliament (35 Hen. VIII. c. 1) 
by which the crown had been settled upon her. She had also 
been nominated in the succession, after her sister Mary, by 
her father’s will, and her title had been ratified by the Act 
passed immediately after her accession (1 Eliz. c. 3). Her 
< right to the crown was therefore based ujjon the best of all 
titles, the will of the people expressed by their representatives 
in parliament. But the natural prejudice of most of the 
Roman catholics in favour of a monarch of their own religion, 
and the impossibility of a catholic admitting that Elizabctli 

(y) 8 Eliz. 0 . 1. The only irregularity in the consecration of the 
bishops had consisted in the use of the ordinal of Edward VI. before it had 
been legally re-established. As the pre-reformation [Saruon] ordinal had 
been abolished, and that of Edward VI. was not yet re-established, there 
existed at the time no form of consecration prescribed by the English law. 

(z) Allen had been princii>al of St. Mary Hall, Oxford, in Mary’s reign, 
and had gone into exile at Louvain in 1561. He foimded a seminary nt 
Douay, whither catholics of the best English families were sent to be 
educated, and whence a constant succession of priests passed into England, 
not only to look after the spiritual welfare of the Bomanists, but to 
intrigue against the government. Allen was made a cardinal in 1587, 
put his signature to an admonition in favour of the projected Spani.sh 
Armada, £ind was rewarded by Philip II. with the Archbishopric of 
Mechlin. He died in 1594. Lingard, Hist. Eng., vi. 331, 499, 706. 
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was legitimate, coupled with the preference felt by many for a 
strictly hereditary over a purely parliamentary title, led them 
to regard the Queen of Scots, granddaughter of Henry VIII.’s 
elder sister Margaret, as having a prior right to the throne 
during Elizabeth’s life, and in any case as its presumptive heir 
after her decea^.j Under the provisions of Henry’s will — 
executed under parliamentary authority — the succession in 
remainder was vested in the junior line of the House of Suffolk 
to the postponement, if not exclusion, of the senior Scottish 
line. But the harsh and unjust condemnation of Lady Catherine 
Grey’s private marriage with the Earl of Hertford (son of the 
Protector Somerset), which Elizabeth’s jealous humour pro- 
cured to be pronounced early in her reign (a), cast a doubt 
upon the legitimacy of the protestant line of Suffolk, and thus 
strengthened the hopes of the catholic adherents of Mary of 
Scotland. So early as 1568, Edmund and Arthur Pole, nephews 
of the late cardinal, were tried and convicted of high treason 
on a charge of designing to set the Queen of Scots on the 
throne and to re-establish Romanism in England. In 1568, 
Mary, having been driven from her throne, in a great measure 
owing to the intrigues of Elizabeth’s ministers with the Scottish 
malcontents, escaped into England, only to endure a long 
imprisonment ending in a violent death. Her presence on 
English soil revived the hopes of the Romanists. Plots were 
formed for her liberation, for the invasion of England by 
Spain, and for the re-establishmcnt of the Roman rite. In 
1569 the Duke of Norfolk, the greatest and richest subject 
in England, was concerned in an extensive conspiracy, involving 
the deposition of the queen, his own marriage with Mary of 
Scotland, and the invasion of the kingdom by the Duke of 
Alva«(ii). Later in the same year the Earls of Northumberland 
and Westmoreland took up arms in the north, with the design 
of restoring the old religion ; and at the beginning of 1570, 
Pope Pius V., who had secretly in.stigated this insurrection, 
published his celebrated bull Regnans in Excelsis, excommuni- 
cating and deposing Elizabeth, and absolving all her subjects 
from their oaths of fidelity and allegiance (c). 


(а) See the cirounutaxices narrated in Pollard, Political History of 
England, vi. 243-4. 

(б) He was convicted of treason and executed in 1672. Infra, p. 675. 

(c) “ The bull of Pius V.,” observes Hallam (Const. Hist., i. 137), “ far 

more injurious in its consequences to those it was designed to serve than to 
Elizabeth, forms a leading epoch in the history of our English catholics. 
It rested upon a principle never universally acknowledged, and regarded 
with much jealousy by temporal governments, yet maintained in all 
countries by many whose zeal and ability rendered them formidable — the 
right vested in the supreme pontiff to depose kings for heinous crimes 
against the Church. One Felton affixed this bull to the gates of the Bishop 


BuUof 
Pius V. 
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As soon as parliament met, in April 1571, two statutes 
were passed in reply to the pope’s bull, and as a precaution 
against fresh attempts on the part of Mary’s partisans. By 
the first of these : (1) It was made high treason to aftirm 
that the queen was a heretic, schismatic, tyrant, infidel, or 
usurper of the crown ; or that the common law, until altered 
by parliament, ought not to bind the right of the crown, or 
that the queen, with the authority of parliament, was not able 
to make laws limiting and binding the crown and the descent, 
inheritance, and government thereof. (2) And it was further 
declared to be an offence, punishable by imprisonment and 
forfeiture of goods, and on repetition by a praemunire, for any 
one during the queen’s life, and before the same had been 
established by parliament, to affirm, print, or write that any 
one particular person was or ought to be heir or successor of 
the queen, except the natural issue of her body (d). The second 
Act refers specially to the pope’s recent bull, and recites that 
“ by colour of the said bulls and writings wicked persons very 
secretly and most seditiously in such parts of the realm when- 
the people, for want of good instruction, are most weak, simple 
and ignorant, . . , have by their lewd and subtle practices 
and persuasions so far wrought, that sundry simple and ignorant 
persons have been contented to be reconciled to the usurped 
authority of the see of Rome, and to take absolution at the 
hands of the said naughty and subtle practicers whereby 
hath grown great disobedience and boldness in many, not 
only to withdraw and absent themselves from all divine service, 
but also have thought themselves discharged of all obedience 
to her majesty whereby most wicked and unnatural rebellion 
hath ensued.” It was therefore enacted : (1) That any person 
publishing any bull from Rome, or absolving and reconciling 
any one to the Roman church, or being so reconciled, should 
incur the penalties of high treason. (2) Aiders and comforters 
after the fact were to incur praemunire ; ajid any person to 
whom absolution should be offered, and who should not disclose 
such offer within six weeks to some member of the privy council, 
was to be held guilty of misprision of treason, (8) Praemunire 

of London’s palaoe, and suffered death for the offence. So audacious a 
manifestation of disloyalty was imputed with little justice to the catholirs 
at large, but might more reasonably lie at the door of thoso active instru- 
ments of Borne, the English refugee priests and Jesuits dispersed over 
Flanders, and lately established at Douay, who were continually passing 
into the kingdom, not only to keep alive the precarious faith of tho laity, 
but, as was generally surmised, to excite them against their sovereign.” 
Text in Prothero, 196 ; translation in Tanner, 144 ; cf. the comments of 
J. B. Black, Beign of Elizabeth, 134 If. 

(d) 13 Eliz. 0 . 1, Prothero, Documents, 57—60 ; Tanner, 413. Infra, 
p. 563. 
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was also imposed upon such as brought mto the realm “ thmgs 
called Agnus Dei, or any crosses, pictures, beads, or such like 
vain and superstitious things, . . . hallowed and consecrated, 
as it IS termed, by the bishop of Rome ” (e). 

During an mterval of ten years no further statute was jesmtand 
passed against the Roman cathohcs, but the existing laws 
were enforced by the government in all their severity. Persecu- England 
tion, however, served only to excite fresh manifestations of 
zeal. Missionary priests poured mto the kmgdom from Douay 
and Rome ; and m 1580 a mission of the recently founded 
order of jesuits, under the leadership of Robert Parsons and 
Edmund Campion, was despatched by Pope Gregory XJII. to 
bring about the re-conversion of England. The government 
was seriously alarmed. A proclamation was issued denouncmg 
as aiders and abettors of treason all who should harbour or 
conceal any jesmt or seminarist in the kingdom, and as soon 
as parliament met a severe Act was passed “to retam the 
queen’s majesty’s subjects m their due obedience.’’ By this Act of 
statute : (1) The former provisions making it high treason to 
reconcile any of her Majesty's subjects, or to be reconciled to 
the church of Rome, were re-enacted. (2) The celebration of 
the mass was made punishable with a fine of 200 marks and a 
year’s imprisonment ; hearmg mass, with a fine of 100 marks 
and imprisonment for a like period. (3) All persons above 
sixteen absenting themselves from church, unless they should 
hear the estabhshed service at home, were to forfeit £20 a 
month, or, in default of payment withm three months after 
judgment, to be imprisoned until they should conform. (4) All 
schoolmasters were to be licensed by the ordinary, or suffer a 
year’s imprisonment ; and persons employing them unhcensed 
were to forfeit £10 a month (/). 

Shortly afterwards, the jesuit Campion and several seminary Thejenut 
priests from Flanders, after having eluded the vigilance of 
the government for some time, were seized and imprisoned m 
the Tower. It was alleged that under the pam of the rack (g) 


(e) 13 Ehz. o 2. Frotheio, 60-63 , Tanner, 146. 

(/ ) 23 Eliz. c. 1 , Frothero, 74 , Tanner, 160. By a subsequent Act 
(28 & 29 Eliz o. 6 , Frothero, 88) the queen was empowered, for default 
of payments of the fine, to seize two thuds of the land and ^1 the goods 
of the delinquents. 

(g) “ The common law of England . . . neither admits of torture to Toitois. 
extort confession, nor of any penal infiiotion not warranted by a judicial 
sentence. But this law, though still sacred in the courts of justice, was 
set aside by Uie Frivy Ciouncil under the Tudor line.” ^ Hallam, Const. 

Hist , 1 . 148. For a description of the different kmds of torture, see 
Lmgard, viii 521, note (Gr). Coke (3 Inst , p. 36) says the rack m the Tower 
was introduced by the Duke of Exeter under Henry VI , whence it obtamed 
the name of “ the Duke of Exeter’s daughter.” He adds, “ there is no 
law to warrant tortures m this land, nor can they be justified by any 
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Campion revealed the names of several catholics who had 
sheltered him, but it is probable that these so-called “ con- 
fessions ” were forgeries (h). Failing to give satisfactory 
answers as to the pope’s deposing power, he was tried and 
condemned for high treason, and executed with two other 
priests. 

Driven to desperation by the severity of the persecution, 
some of the more reckless spirits among the Roman catholics 
now began to form plots for the assassination of the queen, 
as a means to the elevation of Mary of Scotland to the throne, 
n September, 1584, one Creighton, a Scottish Jesuit, was 
aptured at sea, bearing about him the heads of a plan for a 
Spanish invasion and the deposition or death of the queen. 
When Elizabeth’s fifth parliament met in November, its first 
Act was one “ for the security of the queen’s majesty’s most 
royal person and the continuance of the realm in peace,” 
This statute legalised a voluntary association which had been 
formed shortly before, the members of which had sworn to 
protect the queen from assassination or to avenge her death. 
It also enacted that if any invasion or -rebellion should be made 
by or for any person pretending title to the crown after the 
queen’s decease, or if anything be compassed or imagined 
tending to the hurt of her person, with the privity of any such 
person, a number of peers, privy councillors, and judges, to 
be commissioned by the queen, should examine and give 
judgment on such offences and all circumstances relating 
thereto. All persons who should authorise such an attempt, 
or on whose behalf the same should be made, were declared to 
be incapable of ever inheriting the throne [%). 


prescription, being so lately brought in.” Under James I., the torture was 
employed in the case of the Gimpowder Plot coiispirators, and on other 
occasions ; but on the trial of Pelton (1628) for the assassmation of the 
Duke of Buckingham, when it was proposed in the Privy Council to put 
the accused on the rack in order to discover his accomplices, the judges 
(being consulted) declared unanimously that no such proceeding was 
allowable by the law. They equally refused, as being vUra vires, to add 
some additional punishment, at the king’s request, to that which tho law 
had ordained for murdor. 3 St. Tr., 371-2. D. Jardine, in his “ Beading 
on the use of Torture ” (1837) says : “ The last case of torture in England, 
of which I can find any trace, occurred in the year 1640.” Maitland, 
Const. Hist., p. 221, remarks : “ In Edw. IV. ’s reign torture begins to 
make its appearance, we hear of it in 1468. It never becomes part of the 
procedure of the ordinary courts, but a free use is made of it by Council, 
and the rack becomes one of our political institutions.” 

(A) B. Simpson, Life of Campion, 224 seq. The government endeavoured 
to underline the political rather than the religious side of the case by 
trying Campion imder the Treason Act of 1353 instead of under tho 
recent acta against Jesuits ; cf. Pollard, Political History of England, vi. 
376-7. 

(i) 27 Eliz. 0 . I. Prothero, 80 ; Tanner, 417. 
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It was under the provisions of this statute that Mary Queen 
of Scots was tried and found guilty, in 1586, of having been 
privy to Babington’s conspiracy to kill the queen, and of 
having herself “ compassed and imagined within this realm of 
England divers matters tending to the hint, death, and destruc- 
tion of the royal person’ of our sovereign lady the queen.’’ 

The second Act of the parliament of 1584 was directed 
against “ jesuits, seminary priests, and such other like dis- 
obedient persons.” (1) All jesuits, seminary and other Homan 
catholic priests, whether ordained within or without the 
kingdom, were commanded to quit the realm within forty 
days, under the penalty of high treason ; to aid or receive 
them was made felony ; and any pei-son knowing a priest to 
be within the kingdom and not disclosing the fact to a magi- 
strate, was to be fined and imprisoned at the queen’s pleasure. 
(2) All students in the Romanist seminaries who should not 
return within six months after proclamation to that effect, 
and within two days afterwards take the oath of supremacy, 
should be punished as traitors ; persons sending children 
abroad without licence were to forfeit £l00 for each offence, 
and to incur a praemunire if they sent money to any already at 
a seminary ; the children so sent were disabled from inheriting 
any property from the sender (ft). 

So drastic a law as this would seem to have rendered any 
further penal legislation against the Roman catholics unneces- 
sary. The execution of Mary of Scotland on February 8, 1587, 
relieved the queen from the only dangerous pretender to the 
throne, and deprived the catholics of their last hope. The 
patriotism and loyalty displayed by them during the agonising 
crisis of the Ai'mada would have been fitly acknowledged by 
some remission of penalties. But far from being relaxed, the 
persecution became more rigorous ( 1 ) ; and yet one more 
statute was passed . against “ popish- recusants,” as persons- 
convicted for non-attendance at church were now denominated, 
restraining them to particular places of residence, from which 
they were not to travel more than five miles (m). 

The perils with which the throne of Elizabeth was constantly 
menaced by the perpetual conspir acy of Rome a nd Spam 
against her during the greater part of her reign, and the 
imputation of disloyalty necessarily attaching to all strict 
catholics after the promulgation of the pope’s deposing bull. 


(A) 27 Elis. o. 2. Prothero, 83. 

(l) The Roman catholio martyrs under Elizabeth have been reckoned at 
187. Pollard, Pol. Hist., 376. Of these 110 suffered death between 1S88 
and 1603. 

(m) 35 EMz. o. 2. Prothero, 92. 

E.O.H. 22 
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afforded some justification for the harsh persecution to which 
they were subjected. 

For the simultaneous persecution of the protestant non- 
conformists no such extenuation can be pleaded. “ The 
puritans,” as Macaulay has justly remarked, “even in the 
depths of the prisons to which Elizabeth had sent them, 
prayed, and with no simulated fervour, that she might be 
kept from the dagger of the assassin, that rebellion might be 
put down under her feet, that her arms might be victorious 
by sea and land. One of the most stubborn of the stubborn 
sect, immediately after his hand had been lopped off for an 
offence into which he had been hurried by his intemperate 
zeal, waved his hat with the hand which was still left him, 
and shouted, ‘ God save the queen ! ’ ” (n). 

The reformed Anglican Church, as professedly “ keeping 
the mean between the two extremes,” had from the first 
been distasteful to a large body of the more zealous protestants. 
who were eager to discard all rites and ceremonies savouring 
in any degree of the Roman system of worship. During the 
Marian persecution many of these men sought refuge in 
Germany and Switzerland, where they imbibed calvinistic 
doctrines, and grew accustomed to a simple form of divine 
service ajid a democratic system of church government. Re- 
turning to England on the accession of Elizabeth, these exiles 
were dissatisfied at finding that far from proceeding in ..the 
path of reform, the queen and her ministers were inclined 
somewhat to recede even from the point which had been 
attained under Edward VI. (o). Though separated from the 


(n) Hist. Eng., i. 63. The person referred to was John Stubbe, a 
lawyer, and brother-in-law of Cartwright, the leader of the Puritans. In 
1679, the queen, much to the alarm of her protestant subjects, entered into 
negotiations for a marriage with the Duke of Alen^on (afterwards Huko of 
Anjou), Stubbe ventured to remonstrate in a pamphlet entitled the 
“ Discovery of a Gaping Gulph whereinto England is like be swallowed up 
by another French Marriage if the Lord forbid not the Banns, by letting 
her Majestie see the Sin and Punishment thereof.” For this pamphlet, 
which, very far from being a virulent libel, is written in a sensible mamier 
and with unfeigned loyalty and affection towards the queen, he suffered 
the mutilation mentioned in the text, 

(o) The retention of vestments, instrumental music, and other features 
of the ancient church ceremonial, though thoroughly defensible on the 
grounds of decency and order, and as tending to conciliate the very large 
Koman party existing in the kingdom, was due in a large measure to tlie 
strong personal predilection of the queen. She manifested a very decided 
leaning towards the forms of worship and even to some of the doctrines 
of the Koman church, and resolutely opposed the marriage of the clergy. 
Although the marriage of bishops and priests was connived at, the queen 
would never consent to repeal the statute of Mary against it. Until the 
first year of James I., when this statute was explicitly abrogated, the 
offspring of clerical marriages were, in the eye of the law, illegitimate 
(1 Jac. I. 0 . 26). Hallam, Const. Hist., i. 173. 
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Roman communion, the Anglican reformers had by no means 
intended to abolish the binding nature of the authority in 
matters of religion, bul merely to substitute one kind of autho- 
rity for another. But the very fact of the separation was in 
its essence an assertion, however unintentional, of the right 
of private judgment. Having emancipated themselves by a 
great mental effort from the despotism of a church “ strong 
in immemorial antiquity and catholic consent,” the more 
ardent reformers were indignant at the attempt made to bind 
them anew by the authority of a church wliich they considered 
to be sprung from the exercise of that right of private judgment 
which it now sought to suppress. 

For several years the deviations of many of the clergy 
ft^m the uniformity prescribed by statute were connived at 
by the bishops, several of whom sympathised with the puritan 
party. But in 1563 the queen determined to put a stop to 
these irregularities, which in fact were practised in defiance of 
her prerogative in ecclesiastical affairs. At her instigation 
Archbishop Parker published a book of “ Advertisements ” to 
the clergy, containing strict regulations for their discipline (p). 
Shortly before, Sampson, Dean of Christ Church, and 
Humphrey, Regius Professor of Divinity and President of 
Magdalen College, Oxford, two of the most eminent puritans, 
were cited to appear before Archbishop Parker and the 
commissioners for refusing to wear vestments, and the former 
was jieprived of his deanery, and thirty-seven of the London 
clergy refusing to comply with the legal ceremonies were 
suspended from their ministry and threatened with the 
punishment of deprivation. Abandoning the churches, the 
lay puritans in London now began to form separate conventicles. 
In June 1567, a congregation of more than one hundred were 
seized at Plumbers’ Hall, and about twenty of them subjected 
to a year’s imprisonment for their contumacy. This was the 
first instance of actual punishment inflicted on protestant 
dissenters. 

Hitherto the puritans had restricted their opposition to the 
retention of what they deemed sui)er.stitious ceremonies in 
the church services ; but about the year 1570 attacks began 
to be made on the episcopal system of church government. 
The principal leader in. this new movement was Thomas 
Cartwright, Lady Margaret Professor of Divinity at Cambridge, 
and the author of the “ Second Admonition to the Parliament,” 
published in 1572, which demanded, in bold and contemptuous 
language, a reform of the various abuses alleged to exi.st in 

(p) These were issued without specific royal sanction. See Pollard, 
Pol. Hist., 358 ; J. B. Black, Beign of Klizabeth, 167. 
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the established church (q). The puritans had many friends in 
the House of Commons, in the Queen’s Coimcil, and among 
the bishops. From time to time bills were introduced for 
abolishing varioiis ecclesiastical rites and ceremonies, and 
even for abrogating some of the thirty-nine articles, but, 
mainly through the determined opposition of the queen, they 
were invariably withdrawn. Archbishop Grindal, who succeeded 
Parker in January, 1576, was inclined to the views of the 
puritans, and for refusing to comply with the command to 
suppress certain meetings of the more precise clergy for prayer 
and exposition of Scripture, termed “ Prophesyings,” was 
sequestered from his see for five years, and only escaped 
deprivation by his death in 1588. Although primarily designed 
as meetings of clergy for devotion and instruction, these 
“ exercises ” or “ prophesyings ” tended to develop features 
which disquieted the queen, in spite of the fact that several 
bishops countenanced ttem. Thus, the laity were admitted 
as spectators ; the members framed a confession of faith 
which they were ready to maintain even against the church ; 
and they devised a system of discipline whiqh simply ignored 
the church’s existing organisation. In all this Elizabeth 
discerned a movement to effect radical changes in church 
government by erecting a voluntary, but rival system within 
the church (r). Grindal was succeeded in the primacy by 
Whitgift, a strenuous opponent of the puritans. 

The Act of Supremacy of 1559 expressly sanctioned" the 
issue of commissions for ecclesiastical causes, a practice whicli 
had already grown up from the necessity of exercising the 
authority vested in the crown by Henry VIII. ’s assumption 
of the supreme headship of the church. It had been used by 
Henry, by Edward VI., and by Mary ; under Elizabeth it 
took its final form. The strictly judicial side of the royal 
supremacy was entrusted to the statutory High Court of 
Delegates (s), leaving to the commissioners a varied mass of 
disciplinary and administrative duties. Its wide supervisory 
powers in ecclesiastical matters gave it a position not unlike 

(S) See A. P. S. Pearson, Thomas Cartwright and Elizabethan Puri- 
tanism (1925), and Church and State: Political Aspects of Sixteenth 
Century Puritanism (1928). The first admonition was the work of John 
Pield and Thomas Wilcox, who were, on account of it, committed to 
prison. Several of Elizabeth’s bishops wore vulnerable, having dealt 
simoniacally or irregularly with the endowments of their sees, and the 
queen herself was implicated in some of these transactions — J. B. Black, 
Beign of Elizabeth, 1S3-4. 

(r) See the documents in Prothero, 202-208. 

(a) 25 Hen. VIII. o. 19 (Act for the Submission of the Clergy, 1534, 
aupra, p. 311); expressly revived by 1 Eliz. e. 1. This jurisdiction was 
transferred to the crown in council in 1832, and to the Judicial Committee 
of the Privy Council in 1833. 
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that of the Star Chamber and Privy Council in secular affairs (<). 
During Elizabeth’s reign the commission gradually developed 
the aspect of a court ; by 1683 this development is clearly 
marked. The old inquisitorial functions came to be accom- 
panied by newer judicial functions in suits between parties. 
It competed very successfully with the ancient church courts 
and especially with the High Coirnt of Delegates {u). Of the 
forty-four members of the commission of 1584, twelve were 
prelates ; and three, of whom one must be a bishop, formed 
a quorum. They were directed to inquire generally, as well by 
the oaths of twelve good and lawful men, as by witnesses, and 
all other means they could devise, into all matters affecting 
religion, such as heretical and schismatic opinions, absence 
from church, seditious books, slanderous words and sayings, 
incests, adulteries, and other immoralities ; to examine all 
suspected persons on their oaths ; to tender the oath of 
supremacy according to the Act of Parliament, and to punish 
all who should refuse to appear or to obey their orders, by 
excommunication, fine and imprisonment. Under these” 
extensive powers, such of the clergy as were suspected of 
puritanical tendencies were summoned before the court and 
required to take the famous oath e® officio, to answer truly a 
series of ecclesiastical interrogatories. This oath (®) was founded 
on the canon law, and Lord Burleigh, who strongly disapproved 
of the proceeding, described it as “so curiously penned, so 
full of branches, and circumstances,” that he thought “ the 
inquisitors of Spain use not so many questions to comprehend 
and to trap their preys ” (y). The oppressive use made of 
this oath aroused great indignation, and played a part in 
introducing into our law the principle that no one' can be 
compelled to accuse himself (z). 


(t) The statement commonly made that the High Commission has 
its origin in the Act of Supremacy of 1559 is erroneous ; see Usher, The 
Rise and Fall of the High Commission (Oxford, 1913) ; see also for an 
excellent summary of the history and work of the High Commission, the 
same author’s article in Dictionary of English Church History (ed. by 
Ollard and Crosso, 1912). Cf. also Tanner, 360 seq. Several of the com- 
missions are printed in Prothero, 227 aeq. 

(u) Although by statute there was no appeal from the Delegates, 
Elizabeth exercised the prerogative of issuing commissions of review, 
and thus a case could always be re-opened ; but the decisions of the High 
Commission, like those of the Star Chamber, were absolutely final (save 
only between 1611 and 1025 ; Holdsworth, i. 608). 

(a) See M. M. Maguire, The oath ea: officio, in Essays in Honor of C. H. 
Mollwain (1936), 199-229. 

(if) Strype’s Whitgift (ed. 1718), 157 ; Prothero, 213 ; Tanner, 373. 
An example of ex officio interrogatories dated 1584, together with the 
letter of Burleigh and Whitgift’s defence of the procedurb, are all printed 
in Tanner, Documents of James I., 164—172. 

(s) Nemo tenetur prodere aeipaum was a Canonist maxim to which there 
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Instead of producing conformity, the rigorous proceedings 
of the High Commission Court only served to exasperate the 
sectaries still more against the hierarchy. Declamatory and 
scurrilous pamphlets directed against the bishops, of which 
the most notable was .a series published under the pseudonym 
of “ Martin Mar-Prelate,” rapidly issued from the press and 
obtained a wide popularity. 

An Act had been passed in 1581, levelled at the wi’itings 
of the seminary priests, by which it was made a capital felony 
“ to write, print, or set forth any manner of book, rhyme, 
ballad, letter or writing, containing any false, seditious or 
slanderous matter to the defamation of the queen’s majesty, 
or to the encouraging, stirring or moving of insurrection or 
rebellion within this realm ” (a). By a strained construction 
of the judges it was held that the puritanical “ libels,” as they 
were termed, tending to subvert the constitution of the church 
and the ecclesiastical supremacy of the queen, were seditious, 
and punishable under the Act. Of the most conspicuous 
victims, John Udal, a puritan minister, was convicted for an 
alleged libel on the bishops in 1591, and sentenced to death. 
The extreme penalty was remitted, on the intercession of 
Whitgift, but the prisoner soon died from the severity of his 
confinement (b). In 1598, Henry Barrow, a lawyer, and John 
Greenwood, a clergyman, were convicted and executed for 
wTiting ” sundry seditious books, tending to the slander of 
the queen and state ” ; and the same year, John Penry, a 
young Welsh clergyman, who was strongly suspected of being 
one of the authors of the Martin Mar-Prelate tracts, was 
tried for “ seditious words and rumours against the queen.” 
Although the only evidence against him consisted of certain 
unconnected sentences discovered among his private papers 
and which had never been communicated to any other person, 
he was found guilty, and executed with great haste and cruelty. 

The position of ecclesiastical affairs in Scotland was at 
once an encouragement to the English puritans to persevere 
in their efforts and an incentive to Elizabeth and her coun- 
cillors to enforce strict uniformity. The Scottish Reformed 
Church, as established in 1560, though retaining a nominal 
form of episcopacy, approached very early to the system of 
clmrch polity advocated by the puritans, and in 1593 
episcopacy was abolished altogether. About the same time 


were some exceptions, but the High Commission treated the maxim itself 
as non-existent. On this, and the privilege against self-incrimination, see 
Holdsworth, ix. 199. 

(а) 23 Eliz. c. 2 ; for seditious words this statute imposed the loss of 
the offender’s oars. The act was to endure for Elizabeth’s lifetime only. 

(б) Extracts from the report of his trial are in Frothero, 442. 
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a serious attempt was made, under the leadership of Cart- 
wright, to set up the presbyterian system in England. Cart- 
wright and nine of his associates wore summoned before the 
High Commission Court, and, refusing to answer interrogatories 
under the oath ex officio, were committed to prison. In the Star 
Chamber — a tribunal possessing more eirtended powers of 
punishment — ^they still persisted in their refusal to incriminate 
themselves. They were ultimately liberated on bail, after 
satisfying the Court on the question of the queen’s supremacy. 

The favour with which the puritans were regarded in the 
Queen’s Council, and especially in the House of Commons, 
had hitherto prevented any special legislation against them. 
But in 1.598, parliament was induced to pass an Act subjecting 
protestant nonconformists to penalties similar to those already 
imposed upon popish recusants. All persons above the age 
of sixteen denying or impugning the queen’s supremacy, or 
obstinately refusing to come to the chureh established by law, 
or attending any assemblies, conventicles, or meetings, under 
colour or pretence of the exercise of religion, were to be 
imprisoned until they should openly conform. Failing to 
conform within three months they were to abjure the realm, 
and for refusal to do so, or for returning after abjuration 
without licence, the punishment was to suffer death as a 
felon (c). 

The persecuting policy adopted by Elizabeth against the 
puritans had most important political results. “ It found 
them a sect ; it made them a faction. To their hatred of 
the church was now added hatred of the crown. The two 
sentiments were intermingled ; and each embittered the 
other ” (d). During the closing years of Elizabeth’s reign, 
and throughout the Stuart period, the firmest champions of 
constitutional liberty against the arbitrary exercise of royal 
7, power were drawn from the puritan ranks [e). ^ 

The ecclesiastical despotism of Elizabeth was, at least, a 
legal despotism, based on the extraordinary powers which 
parliament in its wisdom had seen fit to confer upon the 
crown. Religious liberty indeed was as yet totally unrecognised 


(c) 35 Eliz. 0 . 1, “ An Act to retain the queen’s subjects in obedience.” 

Id) Macaulay, Hist. Eng., i. 52. 

(e) “ The slavish parliament of Henry VUI. grew into the murmuring 
parliament of Queen Elizabeth, the mutinous parliament of James I., and 
the rebellious parliament of Charles I. The steps were many, but the 
energy was one — ^the growth of the English middle class, using that word 
in its most inclusive sense, and its animation under the influence of pro- 
testantism. No one, I think, can doubt that Lord Macaulay is right in 
saying that political causes would not alone have then provoked such a 
resistance to the sovereign, imless propelled by religious theory. . . . 
Gradually, a strong evangelic spirit (as we should now speak), and a 
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by the constitution, either in theory or in practice (/) : for 
the crown was still regarded as the whole nation in its religious 
aspect, though in fact the church and the nation were ceasing 
to be co-extensive. For the despotic acts of Elizabeth’s civil 
government, there was some excuse in the perils and dangers 
by which she was surrounded, and in the example of her 
immediate predecessors of the Tudor dynasty. Nevertheless 
protests against them were from time to time uttered in 
parliament, at first feebly and ineffectually, but later more 
vigorously, until by the end of her reign the opposition in the 
House of Commons was sufficiently strong and organised to 
compel the queen and her ministers to defer to its wishes. 

The administration of justice in all trials partaking in any 
degree of a political nature was characterised by that iniquitous 
straining of law and evidence in favour of the crown which 
was the common feature of all the Tudor reigns, and attained 
a still more disgraceful notoriety under the Stuarts, Hallam 
-has denounced in eloquent language “ those glaring trans- 
gressions of natural as well as positive law, that rendered our 
courts of justice in cases of treason little better than the 
caverns of murderers. Whoever was arraigned at their bar 
was almost certain to meet a virulent prosecutor, a judge 
hardly distinguishable from the prosecutor except by his 
ermine, and a passive pusillanimous jury ” (g). The trials of 
Stubbe, of Penry, and of Udal, already referred to, are samples 
of the kind of justice meted out by the legal tribunals to all 
who were obnoxious to the court (A). But besides the ordinary 
judicial tribunals there existed the two courts of High Commis- 
sion and Star Chamber, respectively taking cognisance of all 
offences against the ecclesiastical supremacy and the royal 


still stronger anti-papal spirit, entered into the middle sort of Englishmen 
and added to that foree, fibre, and substance which they have never wanted, 
an ideal warmth and fervour which they have almost always wanted.” 
Bagehot, Eng. Const., 283. 

( / ) “At the end of the 16th century, the simple proposition, that men 
for holding or declaring heterodox opinions in religion ought not to bo 
burned alive, or otherwise put to death, was itself little else than a sort of 
heterodoxy ; and, thoughf many privately must have been persuaded of 
its truth, the Protestant churches were as far from acknowledging it as 
that of Borne. No one had yet pretended to assert the general right of 
religious worship, which, in fact, was rarely or never conceded to the 
Bomanists in a Protestant country, though the Huguenots shed oceans of 
blood to secure the same privilege for themselves.” HaUam, Literature 
of Eur., i. 659. “ Even at the close of the 17th century, Bossuet was able 
to maintain that the right of the civil magistrate to punish religious error 
was one of the points on which both churches agreed ; and he added that 
he only knew two bodies of Christians who denied it. They were the 
Socinians and the Anabaptists.” Leoky, Bationalism in Europe, ii. 69. 

(g) Const. Hist., i. 231. 

(k) Svj)ra, pp. 338 n., 342 ; but cf. Holdswortb, v. 347 ff. 
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prerogative of the sovereign ; special courts of commissioners Oourta- 
occasionally appointed for the trial of offences ; and the 
courts-martial by which the queen frequently superseded 
the operation of the common law. During a period of actual 
rebellion all governments have been wont to exercise the right 
of suspending the ordinary course of justice in favour of the 
more summary and awe-inspiring military tribunal. The 
mediaeval view was that common law alone applied as long as 
the courts were actually open ; thus an earl captured at the 
head of a rebel army in battle was still entitled to a trial at 
common law (i). fin the fifteenth century John Tiptoft, Earl of 
Worcester, won ill-fame by his attempt to use the Court of the 
Constable and Marshal for political trials (A;), but nothing so 
drastic had yet been seen as the conduct of Sir George Bowes, 
who (as provost-marshal to the Earl of Sussex! executed 
600 persons after the rebellion of the earls in 1569 A royal 
proclamation, issued on July 1, 1588 (m), in the crisis of the 
Spanish invasion, directing that all persons importing or 
dispersing papal bulls, or disloyal or traitorous books, should 
be instantly proceeded against and punished by martial law, 
was fairly justified, however unconstitutional in character, by 
the extraordinary perils of the time. But the hasty and 
arbitrary temper of Elizabeth led her to have recourse to this ' 
summary process when there existed no justification in the 
circumstances of the time. In 15T3, one Peter Burchett, a 
puritan, who was probably insane, attempted to murder the 
famous sea-captain John Hawkins, in mistake for Sir Christopher 
Hatton, the captain of the queen’s guard. Elizabeth wished 
to have him immediately executed by martial law, and was 
with great difficulty persuaded by her council to, allow the 
civil jurisdiction to take its. ordinary course {n).j^ A much 
more violent and illegal proceeding took place in’ July 1595. 

A street brawl, devoid of all political character, having taken 
place one Sunday evening, between some riotous apprentices 
and the warders of the Tower, the queen issued a commission 
to Sir Thomas Wyllford, appointing him provost-marshal, 
with power to punish by martial law. Upon notification by a 
justice of the peace that a person was “rebellious and in- 

(i) Thomaa of Loaoaster’s case, Bot. Pari., ii. 3 ( 1327 ) ; Flucknett, 

Origin of Impeachment, Transactions of the Boyal Historical Society 
(1942), 68 n. 2. 

(k) Stubbs, iii. 281-3. 

(l) The documents are in Cuthbert Sharp, Memorials of the Rebellion of 
1669 (London, 1841). 

(m) Strype, Annals, iii. 668 seq. 

(n) Strype, Ann., ii. 288 ; Camden, Annals ; Frothero, 176. While 
imprisoned in the Tower, Burchett murdered one of his keepers, for which 
offence he was hanged in due course of law. 
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corrigible,” the provost-marshal was to take him and hang hun 
forthwith. He was fiirther empowered “to repair with a 
convenient company into all common highways near to our 
said city, where you shall understand that any vagrant persons 
do haxmt, and calling to your assistance some convenient 
number of our justices and constables abiding about the said 
places, to apprehend all such vagrant and suspected persons, 
and them to deliver to the said justices, by them to be committed 
and examined of the causes of their wandering, and finding 
them notoriously culpable in their unlawful manner of life, 
as incorrigible, and so certified to you by the said justices, 
you shall by our Law Martial cause to be executed upon tlie 
gallows or gibbet some of them that are so foimd most notorious 
and incorrigible offenders ” (o). 

i Another intolerable grievance by which the people were 
oppressed under Elizabeth was the discretionary power which 
the queen, and each member of her Privy Council, arrogated 
to themselves of committing to prison all persons who were 
on any account obnoxious to the court, "Every obstacle 

! was thrown in the way of a prisoner suing out a writ of habeas 
corpus ; and even when liberty had been obtained by order 
of a court of law, the person so discharged was frequently 
re-committed by order of the council, while the officers of the 
court were imprisoned for having executed theh duty. So 
flagrant were these abuses that, in 1591, the judges ventured 
to present a joint remonstrance to Sir Christopher Hatton, 
Lord Chancellor, and Sir William Cecil, Lord Burleigh, Treasurer. 
They desired that “ order may be taken that her highness’s 
subjects may not be committed or detained in prison, by 
commandment of any nobleman or councillor, against the laws 
of the realm, to the grievous charges and oppression of her 
Majesty’s said subjects.’,? “ For divers,” the remonstrance 
continues, “ have been imprisoned for suing ordinary actions 
and suits at the common law, until they will leave the same, or 
against their wills put their matter to order, athough some 
time it be after judgment and accusation. Item: Others 
have been committed and detained in prison upon such 
commandment against the law ; and upon the queen’s writ 
in that behalf, no cause sufficient hath been certified or 
returned. Item : Some of the parties so committed and 
detained in prison after they have, by the queen’s writ, been 
lawfully discharged in court, have been eftsoones recommitted 
to prison in secret places, and not in common and ordinary 
known prisons, as the Marshalsea, Fleet, King’s Bench, Gatc- 

(o) Rymor, xvi. 279, ProtHero, 443. I*ive of tho apprenticos were exe- 
cuted as traitors on Tower Hill, July 24. 
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house, nor the custody of any sheriff, so as, upon complaint 
made for their delivery, the queen’s court cannot learn to 
whom to award her Majesty’s writ, without which justice 
cannot be done. Item : Divers serjeants of London and 
officers have been many times committed to prison for lawful 
execution of her Majesty’s writs out of the King’s Bench, 
Common Pleas, and other courts, to their great charges and 
oppression, whereby they are put in such fear as they dare not 
execute the queen’s process. Item: Divers have been sent 
for by pursuivants for private causes, some of them dwelling 
far distant from London, and compelled to pay to the pur- 
suivants great sums of money against the law, and have been 
committed to prison till they would release the lawful benefit 
of their suits, judgments or executions, for remedie in which 
behalf we are almost daily called upon to minister justice 
according to law, whereunto we are bound by our office and 
oath.” Thus far the remonstrance of the judges, having 
regard to the fact that they were removable from office at the 
queen’s pleasure, is a remarkably outspoken vindication of the 
right of personal freedom (p). But it concludes rather tamely, 
by leaving to the executive government a great and dangerous 
latitude. “ Whereas,” the judges continue, ” it pleased your 
lordships to will divers of us to set down when a prisoner sent 
to custody by her Majesty, her council, or some one or two of 
them, is to be detained in prison and not to be delivered by 
her Majesty’s courts or judges : We think that, if any person 
shall be committed by her Majesty’s special commandment, 
or by order from the council-board, or [if any one or two of her 
council commit one] for treason touching her Majesty’s person, 
which causes being generally returned into any court, is good 
cause for the same court to leave the person committed in 
custody ” (q). The above text is from the original with the 
judges’ signatures, printed for the first time by Hallam. Until 
1827 it was only known through the garbled version in the 
posthumously published: Reports of Anderson (1664) which 
contain the additional words in square brackets. It was in 
the less accurate version that the rules became an important 
document in the controversy over the powers claimed in the 
eighteenth centmy by secretaries of state, especially in tlie 
Wilkes cases (r). 

The royal proclamations put forth under Elizabeth seem 


(p) The instance is not isolated ; cf. Holdsworth, v. 348. 

(Sf) Brit. Mus., Bansdowne MS., Ixviii. 87 ; Hallam, Const. Hist., i. 236 : 
Prothero, 446-7. 

(r) Both texts are printed in Holdsworth, v. 495-7. For discussions see 
F. M. O’. Evans, Secretaries of State, 258 ff. ; Holdsworth, x. 661 £F. 
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to show that the crown then claimed not merely a kind of 
supplemental right of legislation, to perfect and carry out 
what the spirit of existing laws might require, but also “ a 
paramount supremacy, called sometimes the king’s absolute 
or sovereign power which sanctioned commands beyond the 
legal prerogative, for the sake of public safety, whenever 
the council might judge that to be in hazard ” (s). Elizabeth 
exercised diiscretion in the use of proclamations, and it was not 
until the Stuart period that their abuse compelled a strict 
delimitation of their scope. New offences, unknown to the 
common law, and affecting the persons and property of whole 
classes of the queen’s subjects, were from time to time con- 
stituted by royal proclamation alone, and made punishable 
with fine and imprisonment. The Press was placed under a 
strict censorship, and in 1586, at the instigation of Archbishop 
Whitgift, the trades of printing and bookselling were sub- 
jected to most stringent regulations by an ordinance, published 
in the Star Chamber, to restrain the “ enormities and abuses 
as of late have been commonly used and practised by divers 
contentious and disorderly persons professing the art or 
mystery of printing or selling of books ” (<). 

The frugality of Elizabeth, and the sums which she received 
from the fines of recusants and from the grant of monopolies 
for the exclusive sale of commodities, enabled her to avoid 
frequent applications to parliament for money (m). This 
greatly increased her popularity, and caused subsidies to be 
granted, when applied for, with both liberality and readiness. 
She indeed occasionally had recourse to the ancient practice 
of forced loans from the wealthy, notwithstanding the statute 
of Richard III. against them. . But she is honourably distin- 
guished from her predecessors by the moderation and tact 
with which these loans were exacted and by her pimctuality 
and speed in repayment (a?). 


(«) Hallam, Const. Hist., i. 237. For the’ varied matters dealt with by 
proclamation, see Holdsworth, iv. 296-307. 

(t) Strype, Whitgift, 222, Appendix, 94 ; a better text is in Prothero, 
169-172. (7/. the full treatment in Holdsworth, vi. 360-379, and infra 
p. 737. 

(u) There are a few documents on finance in Prothero, 133-133, but the 
best collection, with commentary, is in Tanner, Tudor Documents, 698-626. 
The standard work is F. C. Dietz, English Government Finance (1668- 
1641), New York, 1932. 

(a:) “ In the time of Queen Elizabeth,” said Mr. Justice Hutton, in his 
judgment in the case of Ship Money, “ in the end of her reign, whether 
through covetousness or by reason of the wars that came upon her, I 
know not by what counsel, she desired benevolence ; the statute of 2nd 
Richard IH. was pressed, yet it went so far that by commission and direc- 
tion money was gathered in every Inn of Court ; and I mjrself, for my part, 
paid .twenty shiUings. But when the queen was informed by her judges 
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Very much of the credit, and a fair share of the odium, 
attaching to the government of Elizabeth, are of right due, 
not to her persojially, but to the policy of her ministers, among 
whom. Sir William Cecil, created Lord Bui-leigh in 1571, stands Burleigh’s 
pre-eminent (j/). Upder his administration England, it has 
been said, “ was managed as if it had been the household 
and estate of a nobleman under a strict and prying steward. 

... It was a main part of his system to keep alive in the 
English gentry a persuasion that his eye was upon them. 

No minister was ever more exempt from that false security 
which is the usual weakness of a court. His failing was rather 
a bias towards suspicion and timidity; there were times, at 
least, in which his strength of mind seems to have almost 
deserted him through a sense of the perils of his sovereign 
and country. But those perils appear less to us, who know 
how the vessel outrode them, than they could do to one harassed 
by continual informations of those 'numerous spies whom he 
employed both at home and abroad. The one word of Burleigh’s 
policy was prevention ; and this was dictated by a consciousness 
of wanting an armed force or money to support it, as well as 
by some uncertainty as to the public spirit in respect at least 
of religion. But a government that directs its chief attention 
to prevent offences against itself is in its very nature incom- 
patible with that absence of restraint, that immunity from 
suspicion, in which civil liberty, as a tangible possession, may 
be said to consist. It appears probable that Elizabeth’s 
administration carried too far, even as a matter of policy, 
this precautionary system upon which they founded the 
penal code against popery ; and we may surely point to a 
contrast very advantageous to our modem constitution in 
the lenient treatment which the Jacobite faction experienced 
from the princes of the. House of Hanover. She reigned, 
however, in a period of real difficulty and danger. At such 
seasons few ministers will abstain from arbitrary actions, except 
those who are not strong enough to practise them ” (a). 

that this kind of proceeding was against law, she gave directions to pay all 
such sums, as were collected, back ; and so I (as all the rest of our house, 
and as I think of other houses too) had my twenty shillings repaid me 
again ; and privy councillors were sent down to all parts, to tell them that 
it was for the defence of the realm, and it should be repaid them again.” 

State Trials, iii. 1199. 

(y) William Cecil contrived to serve Henry VIII., Somerset, Northumber- 
land, Mary and Elizabeth — a remarkable feat of suppleness. He became 
secretary of state in 1650, held the office until 1672 when he became lord 
treasurer, and died in 1698. His second son, Robert, became a secretary 
of state in 1690 and held office until his death in 1612. He was created 
Earl of Salisbury in 1606. 

(z) Hallam, Const. Hist., i. 247. Compare Lord Macaulay's famous 
essay on Burleigh. 
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Throughout the reign of Elizabeth the predominant party 
m the House of Commons was composed of members more 
or less imbued with the puritan doctrines. Amongst them 
were many bold and active spirits, well read in constitutional 
lore, who gradually organised an opposition to the despotism 
of the crown, and on several occasions successfully resisted all 
the efforts of the court party. 

The two principal subjects upon which conflicts arose 
between the crown and parliament were the settlement of 
the succession to the throne, and a further reformation in 
the established church. ^Elizabeth took the view that high 

' matters of state policy, such as her marriage and the problem 
of the succession, matters of her prerogative generally, and 
especially the ecclesiastical settlement and the exercise of the 
royal supremacy, ought not to be debated in parliament 
unless she had given leave to do so. This seems equivalent to 
the proposition that the most important political issues would 
be raised in the House by the ministers and councillors there, 
if the crown thought it proper to do so ; until then, the House 
ought not to take the initiative^ In opposition to that view, 
the House set up an enlarged conception of its freedom of 
speech, which it construed as meaning a freedom to initiate 
debates and to propose legislation on any matter whatever. 
These conflicts between queen and parliament therefore tended 
to raise discussions of the privilege of freedom of speech, 
although the underlying issue really belonged to a different 
category of ideas. 

f At first the efforts of the commons were directed towards 
urging the queen to marry, a request to which she always 
returned evasive answers. As the hope of her marriage grew 
fainter, and the fears of the popular party increased lest the 
claim of Mary Queen of Scots should be preferred to the title 
of the House of Suffolk, parliament became more urgent for 
some “ proclamation of certainty already provided,” alluding 
to the settlement of the succession under Henry VIII. ’s will, 
“ or else by limitations of certainty if none be,” by means of a 
fresh parliamentary settlement (a). The queen resolutrly 
declined to pronounce between the conflicting claimants to 
the throne ; a policy in which she appears to have been 
supported by Cecil, who thought that no limitation of the 
crown could at that time be effected without great peril to 
the state. 0n . 1566 this question gave rise to one of the most 
serious conflicts between the crown and the commons wliicii 
had arisen since the days of Henry Both houses of parlia- 


(a) JD’Ewes’ Journal, p. 82. 
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^ ment imited to importune the queen to give way. In both 
very bold language was employed, and some peers, members 
of the queen’s council, are even said to have insisted in their 
places that her Majesty o ught to be compelled to take a h us band, 
or else that a successor* should be declared by parliament 
against her will. Elizabeth met the attack with boldness and 
tact. The recalcitrantTSeers were excluded from her presence 
until they had made submission, and the commons were 
induced, by the ministers in their house, to modify their request 
that the queen name her successor, by coupling with it an 
alternative request that she would take to herself a husband. 
To this, she returned a vague but courteous answer. The 
commons, however, were not satisfied, and continued to 
discuss the question of the succession. The queen at length 
positively enjoined them, through the Speaker, to proceed no 
further in the business. Hereupon a member, Paul Wentworth, 
moved to know whether the queen’s command and inhibition 
were not against their liberties and privileges. Lengthened 
debates ensued, and at the expiration of several days the 
queen, finding it advisable to give way, informed the Speaker, 
that she revoked her former commandment and inhibition ; 
“ which revocation,” says the Journal, “ was taken by the 
House most joyfully with hearty prayer and thanks for the 
same ” (6). 

Five years elapsed before the queen summoned another 
parliament. ~A^t its meeting in April 1571, the lord keeper 
Bacon, in replying to the Speaker’s customary demand of 
freedom of speech, said that “ her Majesty having experience 
of late of some disorder and certain offences, which though 
they were not punished, yet were they offences still, and so 
must be accounted, therefore/ they should do well to meddle 
with no matters of state buvsuch as should be propounded 
unto them, and to occupy themselves in other matters concem- 
ing'^he commonwealth ^ \ . 

Silenced for a time on the question of the succession, the 
commons now turned their attention to another topic equally 
obnoxious to the queen. In this session no fewer than seven 
bills were infroduced in the lower house fo r a further reforma-, 
tion of ecclesiastical affairs . The commons reso'fved to petition 
the queen for leave to proceed, but Elizabeth was indignant 
at this interference with her supremacy, a nd Strickla nd, the 
mover of the bills, was sent for to the council and ordered 
not to appear again in his place in parliament. This proceeding 

(6) Journals of the House of Commons, i. 78; Prothoro, 118. Cf» 
H'Ewes* Journal, 124-130, in Tanner, 660-2. Hallam, Const. Hist., i. 251. 

*c) D*Ewes* Journal, p. 141 ; Prothero, 119 ; Tanner, 663, 
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was noticed in the House as being a violation of parliamentary 
privilege, and an injury not merely to himself but to his 
constituents whoan he repi'eseaitcd. The ministers endeavoured 
to excuse his detention on the ground that it was occasioned 
not by anything spoken in the House, but by his having intro- 
duced bills against the prerogative of the queen. Yelverton, 
however, maintained that although the queen’s prerogative 
was to be upheld, it ought to be confined within reasonable 
limits ; ^that as the queen could not make the law so she 
had no right to break it ; and that as that House, where all 
things came to be considered, could determine the right to 
the crown — ^which it would be high treason to deny — it could 
certainly entertain motions respecting religious ceremonies. 
\Soeing the resolute attitude of the House, the queen prudently 
permitted Strickland to return to his place^ This was an 
important victory for the commons, who thenceforth displayed 
increased confidence in asserting their privileges against the 
arbitrary pretensions of the crown (d). 

In February, 1676, a speech of remarkable boldness in 
I’^ence of the liberties and privileges of the conomons was 
delivered by Peter Wentworth, member for Tregony, in Corn- 
wall — a brother of the Paul Wentworth who had earlier distin- 
guished himself in the same cause, “ Sweet is the name,” 
he said, “ of liberty ; but the thing itself a value beyond all 
inestimable treasure. So much the more it behoveth us to 
take care lest we, contenting ourselves with the sweetness of 
the name, lose and forgo the tiling.” “ In the last and pre- 
ceding session,” he continued, " I saw the liberty of free speech 
... so much and so many ways infringed, and so many 
abuses offered to this honourable council, as hath much grieved 
me ; . . . wherefore to avoid the like I do think it expedient 
to open the commodities that grow to the prince and whole 
state by free speech. . . . Without this it is a scorn and 
mockery to call it a parliament house ; for in truth it is none 
but a very school of flattery and dissimulation. Two things 
do great hurt in this place : the one is a rumour which runneth 
about the House, and this it is, ‘ Take heed what you do ; the 
queen’s Majesty liketh not such a matter ; whosoever prefen'eth 
it, she will be offended with him.’ On the contrary, ‘ Her 
Majesty liketh of such a matter ; whosoever speaketh against 
it, she will be much offended with him.’ The other : sometimes 


{cl) D’Ewes, 156, 176, 176 ; Tanner, 665-7 ; Frothero, 119-20. AlthouffJ’ 
Strickland resumed his seat, the Queen had not surrendered hr' 
and the next year she demanded to see two ecclesiaatical biy 
the House — and “ seemed utterly to mislike them.” 

Tcumer, 668. 
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. a message is brought into the House, either of commanding 
or inhibiting very injurious to the freedom of speech and con- 
sultation. I would to God, Mr. Speaker, that these two were 
buried in hell. . . . Hereunto agreetli the most excellent 
words of Bracton who saith the king hath no peer nor equal in 
his kingdom ; he hath no equal, for otherwise he might lose 
his authority for commanding, sithence that an equal hath 
no rule of commandment over his equal. The king ought not 
to be under man but under God and the law, because the law 
maketh him a king. ... A message was brought last session 
into the House, that we should not deal in any matters of 
religion, but fii-st to receive from the bishops. Surely this was 
a doleful message, for it was as much as to say. Sirs, you shall 
not deal in God’s causes.” He proceeded to express great 
indignation at the queen’s refusal to assent to the attainder of 
Mary of Scotland ; boldly exclaimed, “ None is without 
fault, no, not our noble queen, since her Majesty hath committed 
great fault, yea dangerous faults to herself ” ; rudely, but 
withal loyally, accused her Majesty of ingratitude andunkird- 
ness toyrards her subjects ; and declared that his only object 
was the advancement of God’s glory, our honourable sove- 
reign’s safety and the sure defence of this noble isle of England, 
^ and all by maintaining of the liberties of this honourable 
council, the fountain from whence all these do spring ” (e). 
^This direct attack upon the queen alarmed the Mouse of 
Commons. They deemed it prudent to anticipate any action 
from without by themselves sequestering Wentworth, and 
appointing a committee of aU the privy councillors in the 
House to examine him. On being assured that the committee 
sat not as coimciUors but as members of the commons only, 
he submitted to their authority, and, on their report to the 
House, was committed to the Tower. After a month’s confine- 
ment, the queen informed the commons that she had remitted 
her displeasure against him, and the House, having first 
exacted an acknowledgment of his fault upon his knees, 
released him with a reprimand from the Speaker. 

Twelve years later Peter Wentworth again suffered imprison- 
ment for his bold resistance to the queen’s interference with 
the liberty of parliament. In February 1587, Anthony Cope 
submitted to the House of Commons a very sweeping measure 
of ecclesiastical reform, consisting of a bill and a book. By 
the bill it was proposed to annul all laws affecting ecclesiastical 
govermnent then in force, and to establish a new form of 
Common Prayer, which was contained in the book annexed. 


(e) D’Ewes, 23S-241 ; Tanner, 537 S . ; Prothero, 120 ff. 


Mr. Cope*B £iU 
and Brok, 
1587. 


S.O.H. 
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Tho Snoces- 
sioD question 


The Speaker ineffectually endeavoured to stop the reading of 
the bill by alleging the queen’s conunands not to meddle in 
the iiialter.* A day was passed in discussing the question j^bul, 
before the next meeting of the House, her Majesty sent for the 
Speaker and obtained from him both bill and book. As soon 
as the House reassembled, Peter Wentworth submitted to the 
Speaker, for the purpose of being read to the Ifoilse, a scries 
of questions of which the principal points : “ Whether 
this House be not a place for any member frigdy and without 
controlment of any person, or danger of laWs, by bill or speech, 
to alter any of the griefs of the commonwealth whatsoever 
touching the service of God, the safety of the prince and this 
noble realm ? Whether that great honour may be done unto 
God, and beneUt and service unto the prince and state, without 
free speech in this council, which may be done with it ? 
Whether there be any council which can make, add to, or 
diminish from the laws of the realm but only this council of 
parliament ? Whether it be not against the orders of this 
council to make any secret or matter of weight, which is here 
in hand, known to the prince or any other concerning the high 
service of God, prince or state, without the consent of the 
House ? Whether the Speaker, or any other, may interrupt 
any member of this coimcil in his speech used in this House 
tending to any of the forenamed high services ? Whether 
the Speaker may raise when he will any matter being pro- 
pounded without consent of the House or not ? Whether 
the Speaker may overrule the House in any matter or cause 
there in question ; or whether he is to be ruled or overruled 
in any matter or not ? Wliether the prince and state can 
continue, stand, and be maintained, without this council of 
parliament, not altering the government of the state ? ” 
For these queries (which the Speaker declined to read to 
the House), Wentworth was again committed to the Tower ; 
a fate which Cope and those members who had supported 
his motion also shared. At the dissolution of parliament, 
three weeks afterwards, they were released (/). 

At the opening of the parliament which met in February, 
1593, the Speaker having made the usual request of liberty of 
speech, received for answer : Privilege of speech is granted, 
but you must know what privilege you have ; not to speak 
every one what he listeth, or what cometh in his brain to utter 
that ; but your privilege is Ay or No ” (g)) 

On the fifth day of the session the undaunted Peter Went- 


( / ) D’Ewes, 410 seg. The precise date of their release is unknown : 
see Diet. Nat. Biog. article on Peter Wentworth. 

(ff) D’Ewes, 400 ; Prothero, 124^5. Cf. infra, p. 372. 
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worth, together with Sir Henry Bromley, another member, again brought 
delivered a petition to the lord keeper desiring the lords to 
be suppliants with the lower house to her Majesty to entail worts, 
the succession of the crown, for which they had already prepared 
a bill. For this boldness .they were summoned before the 
council and committed to prison (h). 

A few days later, Morice, the attorney of the Court of Wards, Bill for 
introduced a bilf to reform the practice of the ecclesiastical ^Saatioar 
courts, especially in the matter of the oath ex officio. The 
queen immediately sent for the Speaker, who on his return 
informed the House that “ she wondered that any could be of 
so high commandment to attempt a thing so expressly contrary 
to that which she had forbidden. . . . Her Majesty’s present 
charge and express commandment is, that no bill touching' 
matters of state, or reformation in causes ecclesiastical, be 
exhibited. And upon my allegiance I am commanded, if anj”* 
such bill be exhibited, not to read it.” Not content with this, 
general reprimand, Morice himself was arrested in his place, 
committed to prison, deprived of his office in the Court of 
Wards, and disabled from practising as a barrister (i). w 

The conflict involved a still broader question of constitutional Oouaictof 
principle which neither the queen nor the commons could be Pari^cnt. 
expected to appreciate at so early a date, although the queen 
came nearer to the root of the matter than the commons. 

The controversy between them was consistently argued in 
terms of prerogative on~one side and of freedom of speech on 
the other. Freedom of speech, however, was acquiring a new 
significance with the new position of the commons under 
Elizabeth. Whatever the position may have been under 
Henry VIII. (and it is very difficult to pronounce upon it) it is 
clear that under Elizabeth the commons contained many men 
— ^possibly a majority — who were prepared to undertake the! 
initiative in the work of government, and to that end eagerly j 
urged a number of policies in church and state which enibodiej^; 
their ideas of how the country should be ruled. The partnersliip 
between crown and commons established by Henry VIII. (for 
his own convenience) was undergoing some modification in 
the reign of his daughter. It was no longer merely a matter 
of the commons rejecting or amending government measures, 
as they had done under Henry, but of the commons themselves 


(ft) D’Ewes, 470 ; Tanner, 664-5. 

(i) Townsend, Historical Collections, 60 ; D’Ewes, 479 ; D. Neal, 
History of the Puritans, i. 635 aeq. ; Taiuier, 672-3. A few years later, in 
1697, the queen set an example of what she conceived to bo the proper 
procedure, by sending a formal message to the House inviting them to 
deal with certain ecclesiastical matters — ^D’Ewes, 657 ; Tanner, 673. 

23 -^ 
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putting forth their own ideas. In the name of “ freedom of 
speech ” the commons were in effect claiming an equal right 
of initiative concurrent with the crown and its ministers. It 
seemed to them that if Mr. Cope’s new prayer book received 
their approval, then they were entitled to pass Mr. Cope’s 
bill, and (if the lords concurred) to present the queen with the 
choice of taking it or leaving it. 

The queen felt instinctively that such a situation was 
impossible. In terms of practical politics she took her stand 
on the practice of her father. Her theoretical defence was the 
“ prerogative.” In modem language, her view might perhaps 
be' expressed in the proposition that it is the duty of a govern- 
ment to place before parliament measures for dealing with the 
outstanding questions of the day ; if that initiative on vital 
matters is allowed to pass into other hands, then the govern- 
ment has in effect ceased to govern.^ Under our present system 
all that is recognised and provided ror by our political conven- 
tions. Governments change. But the only way of changing 
the government in the sixteenth century was to murder the 
queen, and a few desperate men were ready to do it. A few more 
in the seventeenth century added the refinement of a trial 
of the monarch and a public execution. In neither case was 
even the immediate problem necessarily solved, and still less 
was there any progress towards the general solution of all 
such situations which seems to us so simple — a change of 
government. The insoluble problem which caused the fall of 
the Stuarts was already well-nigh insoluble under Elizabeth. 
At best, all that she could devise was in the nature of a tempo- 
rary expedient, as we shall see in the story of the monopoly 
debates. 

The contemporary narratives of parliamentary proceedings 
do not conceal the fact that the commons were often afraid, 
but we must not misinterpret that fear. It was not physical 
fear ; there was no reign of terror j^no member of parliament 
suffered in life, limb or property. A few were lodged in the 
■ Tower for a few weeks and were certainly not treated rigorously. 
In the vast majority of cases a serious talk with the privy 
council was enough ; and from time to time the speech from 
the throne explained in sonorous Tudor English the nature 
and difficulty of government as Elizabeth and her ministers 
felt it. ^The fear which beset the commons was rather a pro- 
found anxiety such as loyal and conscientious men must feel 
when they realise that they do not fully understand the crisis 
in which they live. The uncertainties of foreign affairs, the fear 
of a disputed succession which might well bring civil war and 
another religious revolution, and the appearance of strange 
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and subversive doctrines were all grounds for great appre- 
hension (A;). 

The submissiveness with which the majority of the commons 
for so many years bowed to the haughty words and harsh 
acts of Elizabeth, was due in a great measure to a deep convic- 
tion of the perils and dangers which threatened the reformed 
church and the national independence, coupled with a firm 
reliance on 'the patriotic courage and wisdom of the queen. 
For these reasons, during the greater part of her reign, “ the 
puritans in the House of Commons, though sometimes mutinous, 
felt no disjiosition to array themselves in systematic opposition 
to the government. But, when the defeat of the Armada, 
the successful resistance of the United Provinces to the Spanish 
power, the firm establishment of Henry IV. on the throne of 
France, and the death of Philip H., had secured the state 
and the church against all danger from abroad, an obstinate 
struggle, destined^to last through several generations, instantly, 
began at home, tit was in the parliament of 1601 that the 
opposition which had, during forty years, been silently gathering 
and husbanding strength, fought its first great battle and won 
its first victory ” (1). The conflict arose concerning the enor- 
mous abuse of monopolies. iJnder cover of the loosely defined 
prerogative, possessed or assumed by the crown, of regulating 
all matters relating to commerce, the queen had taken upon 
herself to make to her courtiers lavish grants of patents to! 
deal exclusively in a multitude of articles, mostly common 
necessaries of life.^ Coal, leather, salt, oil, vinegar, starch, iron, 
lead, yam, glass, and many other commodities were in conse- 
quence only to be obtained at ruinous prices. (The grievance 
was first mooted in parliament in 1671, by Sir Robert Bell ; 
but he was at once summoned before the council, and so 
hardly dealt with, that “ it daunted all the House, that for 
several days there was not one that durst deal in any matter 
of importance ” (m). After the lapse of twenty-six years the 
commons ventured, in 1 597^ to present an address to the 
queen on the same subject, to which she replied, through the 
lord keeper, that she “ hoped that her dutiful and loving 
subjects would not take away her prerogative, which is the 


Opposition 
to monopolies, 
1601. 


(fe) For valuable discussions of Elizabeth’s parliaments, see JT. E. Neale, 
Queen Elizabeth’s quashing of bills, English Historical Beview, xxxiv, 
6S6 ; xxxvi. 480 ; Parliament and the succession question, ibid., xxxvi. 
497 ; Peter Wentworth, ibid., xxxix. 38, 175 ; Three Elizabethan Elec- 
tions, ibid., xlvi. 209. A valuable general survey will be found in Wallace 
Notestein, The Winning of the Initiative by the House of Commons 
(1924). 

(l) Macaulay, Hist. Eng., i. 63. 

(m) D’Ewes’ Journal, 169. Diet. Nat. Biog. ii. 172. 
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choicest flower in her garden, and the principal and head pearl 
in her erown and diadem ; hut that they will rather leave 
that to her disposition,” prpmising to examine all patents and 
“ to abide the trial and true touchstone of the law ” (n). In 
spite of these fair words, the abuse, far from being abated, 
rose to a still greater height. So numerous were the articles 
subject to monopoly, that when the list of them was read over 
in the House in 1601 , an indignant member exclaimed, “ Is 
not bread there ? No, but if order be not taken for these, 
bread will be there before the next parliament ” (o). A bill 
“ for the explanation of the common law in certain cases of 
letters -patent ” was introduced by Laurence Hyde, and was 
debated with unprecedented warmth for four days. The 
ministers and courtiers, who endeavoured to support the 
prerogative, were overborne by a torrent of indignant and 
menacing eloquence. 1|The populace openly cursed the mono- 
polies, and declared that the prerogative should not be suffered 
to touch the old liberties of England. I Seeing that resistance 
was no longer politic, or even possible,'Elizabeth, with admir- 
able tact, sent a message to the House, that “ she understood 
that divers patents that she had granted were grievous to her 
subjects, . . . some should be presently repealed, some 
suspended, and none put in execution but such as should first 
have a trial according to the law,_ for the good of the people.’j^ 
Robert Cecil, the secretary, added the more direct assurance 
that all existing patents should be revoked, and no others 
granted for the future. Overjoyed at their victory, the commons 
waited upon the queen with an address of thanks, to which 
she replied in an affectionate and even apologetic tone. “ Since 
I was a queen,” she told them, “ yet did I never put my pen 
unto any grant but that upon pretext and semblance made 
unto me it was both good and beneficial to the subject in 
general, though a private profit to some of my ancient servants 
who had deserved well. . . . Never thought was cherished in 
my heart that tended not to my people’s good ” (p). By this 
aclroit move, the queen induced the commons to drop their 
bill (which would have imposed statutory limitations upon the 
prerogative), while she abandoned the claim to base monopolies 
solely upon her prerogative. The question of validity was 
thrust upon the courts of law, where the patentees were left 
to fight their own battles (g). The great Case of Monopolies 
( 1602 ) was a most interesting discussion, in which common law. 


(m) D’Ewes, p. 647. 

(o) Townsend, Journals, 239 ; Prothero, 111 aeq. ; Tanner, 676. 
ip) Townsend, 248, 204-5. Cf. Tanner, 672-6. 

Iq) Holdsworth, iv. 348-9. 



ELIZABETH 


35E 


political science and economic theory all contributed to the 
formation of the decision (r). 

The reviving independence of the House of Commons under 
the Tudor sovereigns, especially during the reign of Elizabeth, 
is further evidenced in the care with which the peculiar privi- 
leges and immunities of parliament were from time to time 
vindicated.^ The case of Ferrers in 1543, in which the commons 
so signally Wiintained, by the mere warrant of their mace, the 
freedom of members from arrest, has been already considered 
in treating of the three principal privileges of the commons (s). 

We have already seen the conflict which might arise between 
the privilege of the House and the interests of the public (i), 
since the law regarded the body of an imprisoned debtor as a 
sort of pledge. The debtor’s release therefore destroyed the 
creditor’s security, or at least compelled the creditor to reeover 
from the unlucky gaoler. This situation contained possibilities 
for fraud. Thus, in 1576, Smalley, servant of Arthur Hall (a 
member of whom we shall have occasion to speak again), who 
had been arrested for debt, was set at liberty by the serjeant 
of the House ; and on its being susbequently discovered that 
he had fraudulently procured this airest, in order to get rid 
of the debt, was committed to prison for a month and ordered 
to pay the plaintiff £100 (u). There are several other instances 
under Elizabeth of privileged persons being liberated by the 
serjeant by warrant of the mace and not by writ (»). 

The privilege of freedom from arrest has always been limited 
to civil causes, and has never been allowed to interfere with 
the administration of the criminal law. But as regards one 
species of offence — contempt of a court of justice — ^which 
partakes of a criminal character, it was for some time doubtful 
how far privilege would avail as a protection for members. 

In 1572, Henry, Lord Cromwell, eomplained to the lords 
that his person had been attached by virtue of a writ out of 
chancery, for not obeying an injunction of that court. The 
situation was particularly obscure in the case of the chancery, 
for which the common lawyers felt some hostility, and whose 


(r) 11 Rep. 846. See generally, Holdsworth, iv. 343-364; D. Seaborne 
Davies, The Case of Monopolies, Law Qua.rterly Review, xlviii. 394, and 
Acontius and the Patent System, Economic History Review, vii, 63. 

(s) Supra, p. 280. 

(() Supra, pp. 219 ff. 

(u) Tanner, 580, 684-685 ; Frothero, 128 ; the first occasion of the 
release of a member’s servant by mace. The lords used a similar procedure 
in 1584 by releasing James Digges, servant of the Archbishop of Canter- 
bury, by sending the Gentleman Usher ; D’Rwes, 314 ; Tanner, 686 ; 
Prothero, 128 ; see A. S. Turberville, The protection of servants of members 
of parliament, English Historical Review, xlu. 690. 

(x) See the case of Fitzherbert in 1693, Tanner, 688 ; Frothero, 127. 
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position in the judicial system was as yet hardly settled. 
The lords agreed that the attachment did not appear to be 
warranted “ by the common law or custom of the realm, or 
by any statute law, or by any precedent of the Court of 
Chancery,” and ordered Lord Cromwell to be discharged. 
They added, however, that if at any future time it should 
be shown that by the queen’s prerogative, or by common 
law or custom, or by any statute or precedents, the persons 
of lords of parliament are attachable, the order in this case 
should not affect their decision in judging according to the 
cruse shown (y). From this period down to 1767, the cases, 
as regards both lords and commons, were mainly in favour of 
privilege ( 2 ) ; but in that year it was “ ordered and declared 
by the lords that no peer or lord of parliament hath privilege 
of peerage, or of parliament, against being compelled b\' 
process of the courts of Westminster Hall to pay obedience to 
a writ of Habeas Corpus directed to him ” (a). In the case of 
Earl Ferrers, it was decided that an attachment may be 
granted, if a peer refuse obedience to the writ (b). 

In more recent times, members committed by courts of law 
for open contempt have failed in obtaining release by virtue 
of privilege (c). Not that either House of Parliament has 
waived its right to interfere when members are committed 
for contempt, but each case is considered upon its merits as it 
arises ; and, although where the contempt has been flagrant 
protection has not been granted, “privilege might still be 
allowed against commitment under any civil process, or if the 
circtunstances of the case appeared otherwise to justify it ” (d). 


( 1 /) D’Ewes, Journal, 203-4 ; Tanner, Documents, 578, 683 ; Protheio, 
126. See also the cases of 1585 and 1597 holding that jcoembers were not 
liable to subpoena (the writ initiating chancery and star chamber proceed- 
ings) or to jury service. 

(r) See the cases of Brereton in 1605 and of Lord Vaux in 1625. — 
May, Pari. Prac. (13th ed. 1924), pp. 124-125. 

(a) Lords’ Jour., xxix. 181. (6) Burrow, Bep., 631. 

(c) See the cases of Long Wellesley in 1831, and of Lechmere Charlton 
in 1837, and the reports of the Committee of Privileges. — Com. Journ., 
Ixxxvi, p.701, vol. xxii., pp. 3 seq. In 1873 Whalley and G-uildtord 
Onslow, members of parliament, were reprimanded and heavily fined 
by tho Court of Queen’s Bench for o contempt of court in connection 
with tho celebrated Tichbome case : Chief Justice Qpekbum remarking, 
that if he had seen fit to commit them, he would not have been restrained 
by privilege. And on Jan. 23, 1874, parliament not being then in session, 
Whalley was committed by the same court for a contempt. He was 
discharged from custody before the 26th, on which day parliament was 
dissolved. On the meeting of a new parlicunent tho lord chief justice 
addressed a letter to the Speaker informing him of the facts, and a com- 
mittee on priidlege, to whom the letter was referred, reported that it 
did not demand the further attention of the House. Hansard, Deb., 
ccxviii. 62, 108 j Report of Pari. Committee, 1874; May, Pari. Prac., 
p. 125. (d) May, Pari. Prac., p. 127. 
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The fifteenth century cases (e) had left the decision of election 0““ »/ 
disputes mainly in the hands of the council and the lords. The 
matter was re-opened in the ease of the county of Norfolk, in 
1586. On account of some irregularity in the first return, 
the chancellor had issued a second writ for this coimty, and 
a different member had been elected. The theory-1— plausible 
enough — seems to have been that since the act of 1406 
(7 Hen. IV. c. 15) made election writs returnable in chancery, 
it followed necessarily that the chancery must pass upon the 
sufficiency of the returns. The circumstances having been 
noticed in the House of Commons, Queen Elizabeth directed 
the Speaker .to express her displeasure that the House had 
been troubled with “ a thin^ in truth impertinent for this 
House to deal withal, and only belonging to the charge and 
office of the lord chancellor,” whom she had appointed to 
confer with the judges about the returns for the county of 
Norfolk, and to act therein according to justice and right. 

The House, however, appointed a committee to investigate 
the circumstances, who reported in favour of the election 
under the first writ. While intimating that they had reason 
to believe that the chancellor, and some of the judges, held 
the same opinion as themselves, the committee declared that 
they had not thought it proper to inquire of the chancellor 
’ what he had done, because “ they thought it prejudicial to the 
privilege of the house to have the same determined by others 
than such as were members thereof. And though they thought 
very reverently of the said lord chancellor and judges, and 
thought them competent judges in their places ; yet in this 
case they took them not for judges in parliament in this house : 
and thereupon required that, if it were so thought good, Mr. 

Farmer and Mr. Gresham (the members) might take their 
oaths and be allowed of by force of the first writ, as allowed 
by the censure of this house, and not as allowed of by the said 
lord chancellor and judges. Which was agreed unto by the 
whole house ” {/). 

' But there was another species of privilege, relating to the Hope’s 
internal discipline of the House — ^the power to punish offences 
against the established order committed by any of themselves membets. 
— which, though apparently at all times an essential attribute 
of any assembly enjoying the right of free debate, first begins 
to attract attention during the Tudor period. 

The journal of the commons records an early instance, under 


(e) Supra, pp. 222 ff. 

( / ) D*Ewe 3 , Journal, 393, 396—398 ; Tanner, 595—596 ; Prothero, 
130; HiUam, Const. Hist.,^!. 275. The question was re-opened in 1604 
by Janns I. ; tn/ro, pp. • 371-4. 
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the date January 21, 1548, when John Story, one' of the bur- 
gesses. was ordered to be committed to the custody of the 
Serjeant of the House. On the next day but one, articles of 
accusation were read against him, and on the following day 
the commons, of their single authority, committed him to 
the Tower. The exact nature of his offence is not stated, but 
he is known to have been a zealous opponent of the reformation, 
and would appear to have made use of language disrespectful 
alike to the House and to the government of the protector 
Somerset. On March 2, Story sent a letter from the Tower 
with a full submission ; whereupon the commons made an 
order “ that the king’s privy council in the nether House shall 
humbly declare unto the Lord Protector’s grace that the 
resolution of the House is, that Mr. Story be enlarged and at 
liberty out of prison ; and to require the king’s Majesty to 
forgive him his offences in this case towards his Majesty and 
his council.” Under Queen Mary, Story again fell under the 
censure of the House for disrespect to the Speaker and 
in the same reign Thomas Copley, member for Gatton, was 
committed by the House to the custody of their serjeant for 
disrespectful words uttered of her Majesty. With less regard 
for their privileges, they directed the Speaker to declare this 
offence to the queen, and solicit her mercy for the offender (g). 

The next case is more important, constituting as it does 
the leading precedent, so far as records show, for the power 
of the House to expel a member. Arthur Hall, a burgess for 
Grantham, was charged with having, on account of certain 
proceedings of the last session of parliament wherein he was 
privately interested, caused to be published a book, “ not 
only greatly reproachful against some particular good members 
of this House, but also very much slanderous and derogatory 
to the general authority, power, and state of this House, and 
prejudicial to the validity of the proceedings of the same in 
making and establishing of laws, charging this House with 
drunkenness as accompanied in their councils with Bacchus. 
, . .” He had previously incurred the displeasure of the 
commons in 1572, when he was ordered to appear at the bar 
to answer “ for sundry lewd speeches, used as well in this 
House as also -abroad elsewhere.” On another occasion he had 
been “ charged with seven several articles,” but, having 


(g) Hallam, Const. Hist., i. 271-2. John Story, D.C.L., was the first 
Regius Professor of Civil Law at Oxford. Under Elizabeth he fled to the 
Ketherlands, was there kidnapped by the queen’s secret service, brought 
to England, tried and executed for treason in 1671. The government 
attempted to defend this in a number of pamphlets. He was beatified by 
the Church in 1886. 
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“ humbly submitted himself to the House and confessed his 
folly,” was released “ with a good exhortation from the 
Speaker.” Regarded now as incorrigible,, he was expelled the 
House, fined 600 marks, and sent to the Tower for six months, 
where he remained until the dissolution of parliament (A). 
The power to impose a fine, and to imprison for a determinate 
length of time, are characteristics of a court of record, and 
such the House of Commons claimed to be until the middle 
of the next century, when the house finally abandoned the 
pretension to fine, or to imprison beyond the end of the session. 
The House of Lords retains both of these powers. 

The right of expulsion was again exercised by the commons 
in 1585, against William Parry, D.C.L., a burgess for Queen- 
borough. He had denounced as cruel and bloody the bill to 
inflict the penalty of death on Jesuits and seminary priests 
and had voted against it, although without adducing his reasons 
— ^to the queen alone would he reveal them. The house seems 
to have regarded his speech as abusive instead of being argu- 
mentative, and forced him to apologise. A few months later, 
Parry lay in the Tower under a charge of treason which he 
confessed to be true. Thereupon the House expelled him and 
ordered a new writ (i). 

So tenacious were they of their dignity, that they inflicted 
penalties upon strangers for words spoken by them outside 
the House. In 1586 they caused a currier named Bland, on 
account of contemptuous words uttered against the House, 
to be brought to their bar, whence he was discharged, since 
“ he was a poor man and had a great charge of children,” on 
making submission and paying costs of twenty shillings (ft). 
It is in the reign of Elizabeth also that the earliest precedent 
occurs for the pimishment of bribery at elections. In 1571, 
the House inflicted a fine upon the borough of Westbury for 
receiving a bribe of four pounds from Thomas Long, the 
member returned, who is described as “a very simple man 
and of small capacity to serve in that place.” The mayor 
was also ordered to refund the bribe ; but Long, the briber. 


(h) D'Ewes, 207, 212, 291 j Tanner, 592-3 ; Prothoro, 131 ; Hollam. 
Const. Hist., i. 273. In addition to the misconduot mentioned in the text. 
Hall was suspected oI being privy to the fraud committed by his servant 
Smalley in 1676 ; see supra, p. 359. CJ. Herbert Wright, Life and Works 
of Arthur Hall o' G-rantham (1919). 

(i) D'Ewes, 340-2, 352 ; Tanner, 593-4 ; Hallam, Const. Hist., i. 274. 
Parry was employed to spy on the Catholics, but he became a convert, 
and formed a plan to assassinate the queen. Pollard, Political History, 
vi. 387-8. 

(ft) D’Ewes, 306 ; Tanner, 594-5. In 1576, Williams' Case, the House 
committed a stranger for abusive words and threatening a member with a 
'dagger ; Commons’ Journals, i. 83 ; Prothero, 132. 
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ELIZABETH 

does not appear to have been expelled or otherwise 
punished (1). ' 

In 1593 an attempt was made by the lords to eneroach upon 
the eommons’ privilege of originating money bills. A message 
was sent from the Upper House referring to the queen’s want 
of a supply, and requesting that a conunittee of conference 
might be appointed. This was acceded to ; but it soon appeared 
that there was a difference of opinion between the upper and 
lower Houses; Sir Robert Cecil was instructed to report 
from the committee that the lords would not consent to grant 
anything less than three subsidies, while the commons wished 
to give only two. Hereupon Francis Bacon (afterwards the 
celebrated Chancellor) rose, and while disclaiming any wish 
to refuse a subsidy, “misliked that this House should join 
with the Upper House in the granting of it.| For the custom 
and privilege of this House hath always been, first to make 
offer of the subsidies from hence, then to the Upper House ; 
except it were that they present a bill unto this House, with 
desire of our assent thereto, and then to send it up again.” 
The court party tried hard to bring about another conference 
with the lords, but their motion to that effect was lost on a 
division by 217 to 128 (m). 

i Notwithstanding the arbitrary practice of Elizabeth’s 
government, and the submissive and adulatory strain in 

^ which she was always addressed by the commons, it is evident 
that the theory of the constitution, as a monarchy greatly 
limited by law, remained intact. The facts already cited 
might be regarded as sufficient proof of this assertion,^ but it 
is supported by still further evidence of much weight. 

In the “Harborowc for Faithful and True Subjects,” 
published in 1559 by Aylmer, afterwards Bishop of London, 
in answer to John Knox’s celebrated treatise against female 
monarchy entitled “ The first blast of the trumpet against 
the monstrous regiment of women ” (Geneva, 1558) (n), the 
author thus enumerates his reasons why “ it is less danger to be 
governed in England by a woman than anywhere else ” : 
“ First, it is not she that ruleth, but the laws, the executors 
whereof be her judges appointed by her, her justices of peace, 
and such other* officers. Secondly, she maketh no statutes 
or laws, but the honourable court of parliament ; she breaketh 
none, but it must be she and they together, or else not. . . . 
If, on the other part, the regiment were such as all hanged 


(J) Conunozis’ Journals, i. p. 88 ; Tanner, 526-7 ; Prothero, 132. 

(to) D'Ewes, 483, 486 ; Tanner, 610 ; Hallam, Const. Hist., i, 276, 

(n) Knox’s “ Blast ” was written in the time of Queen Mary and directed 
against her, but it was of course equally applicable to her sister Elizabeth. 
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upon the king’s or queen’s will and not upon the laws written ; 
if she might deeree and make laws alone without her senate ; 
if she judged offenees according to her wisdom and not by 
limitation of statutes and laws ; if she might dispose alone 
of war and peace ; if, to be short, she were a mere monarch, 
and not a mixed ruler, you might peradventure make me to fear 
the matter the more, and the less to defend the cause ” (o). 

Again, in 1666, Richard Onslow, then solicitor-general and 
Speaker of the commons, addressing Queen Elizabeth at 
the conclusion of the session, said : “ By our common law, 
although there be for the prince provided many princely 
prerogatives and royalties, yet it is not such as the prince 
can take money or other things, or do as he will at his own 
pleasure without order ; but quietly to suffer his subjects to 
enjoy their own without wrongful oppression ; wherein other 
princes by their liberty do take as pleaseth them ” (p). 

William Hamson, in his “ Description of England,” published 
with Holinshed's Chronicles in 1577, says of the parliament : 
“ This House hath the most high and absolute power of the 
realm ; for thereby kings and mighty princes have from time 
to time been deposed from their thrones ; laws either enacted 
or abrogated ; offenders of all sorts punished ; and corrupted 
religion either disannulled or reformed. To be short, whatsoever 
the people of Rome did in their centuriatis or tribunitiis 
comitiis, the same is and may be done by authority of our 
Parliament House, which is the head and body of all the 
realm, and the place wherein every particular person is intended 
to be present, if not by himself, yet by his advocate or attorney. 
For this cause also, anything there enacted is not to be misliked, 
but obeyed by all men without contradiction or grudge ” (g). 

That the same theory of the constitution prevailed in the 
later period of Elizabeth's reign is evidenced by the words 
of the judicious Hooker in his “ Ecclesiastical Polity.” “ I 
cannot choose,” he says, “ but commend highly their wisdom, 
by whom the foundations of this commonwealth have been 
laid ; wherein though no manner person or cause be unsubject 
to the king’s power, yet so is the power of the king over all 
and in all limited, that unto all his proceedings the law itself 
is a rule. The axioms of our regal government are these : 
‘ Lex facit regem ’ — ^the king’s grant of any favour made 
contrary to the law is void ; — ‘ Rex nihil potest nisi quod jure 


(o) " An Harborowe for faithfull and trewe subiectes against the late 
blowne Blaste, concerning the Gouernement of Wemen,” Strassburg, 
1669, pp. 62—66. 

Ijt) D’Ewes, p. 116. 

(q) Harrison’s Description of England (ed. P. J. Fumivall), 173. 
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potest.' . . . what power the king hath, he hath it by law; 
the bounds and limits of it are known, the entire community 
giveth general order by law how all things publicly are to be 
done ; and the king as the head thereof, the highest in authority 
over all, causeth, according to the same law, every particular 
to be framed, and ordered thereby. The whole body politic 
maketh laws, which laws give power unto the king ; and the 
king having bound himself to use according to law that power, 
it so falleth out that the execution of the one is accomplished 
by the other ” (r). 

Similar views of the constitution — vaguely and somewhat 
timidly expressed it is true — are found in the “ Commonwealth 
of England ” of Sir Thomas Smith, one of Elizabeth’s secretaries 
of state (s). 

On the other hand a novel theory — ^utterly unknown to the 
ancient English constitution — of an absolute and paramount 
power inherent in the very nature of the regal office, had 
already found not a few supporters among the lawyers and 

(r) Bichard Hooker, Ecclesiastical Polity, bk. viii. c. 11. 13. The fiist 
fovir books were published in. 1694 ; the fifth in 1697 ; the remaining 
three not till forty -seven years after his death, which happened in the year 
1600. The belief that the sixth book, though written by Hooker, did not 
belong to this work, and that the real sixth book has been lost, has been 
challenged by C. J. Sisson, The •Tudicious Marriage of Mr. Hooker (1940), 
who maintains the authenticity of the present books vi.-viii. See 
Keble’s edition and the essay on Hooker in A. Passerin d’Entreves, The 
Mediieval Contribution to Political Thought (Oxford, 1939). 

In the reign of Elizabeth, in 1671, a bill was introduced in the commons 
theorr of repeal, as to boroughs, the ancient statute of Henry V. and legalise the 

n-TtrSoTitiitinii. innovation which time hod brought about. The bill appears to Imve been 
dropped, but it gave rise to an interesting debate which has been preserved 
in the pages of D’Ewes’ Journal. The supporters of the bill argued the 
question on its merits, asserting that a man could not be presumed to be 
wiser for being a resident burgess, and that the whole body of the realm 
and the service of the same, was rather to be respected than any private 
regard of place or person. “ This,” observes Hallom, “ is a remarkable 
and perhaps the earliest assertion of an importeuxt constitutional principle 
that each member of the House of Commons is deputed to serve not only 
for his constituents but for the whole kingdom ; a principle which marks 
the distinction between a modem English parliament and such deputations 
of the estates as were assembled in several continental kingdoms ; a 
principle to which the House of Commons is indebted for its weight and 
dignity, as well as its beneficial efficiency, and which none but the servile 
worshippers of the populace are ever found to gainsay.” Those who 
defended the existing law, and appeared anxious to restore it to vigour, 
urged that the inferior ranks using manual and mechanical arts ought, like 
the rest, to be regarded and consulted with on matters which concerned 
them (an argument which hM been revived in the present day in favour of 
working-men candidates for parliament). But the chief mischief dwelt 
upon as resulting from non-resident borough members was the interference 
of noblemen in elections in favour of nominees. Some members proposed 
to impose a fine of £40 on any borough making its election on a peer’s 
nomination. — See D’Ewes, p. 168 ; and Hallom, Const. Hist., i. 266. 

(s) Smith’s Commonwealth, bk. ii. c. 3; extracts in Prothero, 176 ff. 
This work was not published till 1583, six years after the author’s death. 
The edition by L. iUston (1906) has on introduction by Maitland. 
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courtiers of Elizabeth’s reign. It was only after long years 
of bitter confliet, after the decapitation of one monareh and 
the deposition of another, that Lliis theory of government 
which the Stuart dynasty adopted, developed, and pushed 
to its extreme logical results, was at length finally vanquished 
by the ancient free principles of the constitution which it had 
attempted to supplant. 
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CHAPTER XII 

THE HEIGN OF JAMES I 
(1608—1625) 

^ James I. came to the English throne at a critical period 
our history. The mo\ement towards despotism which w 
"wnquering most of the countries of Europe reached its dims 
•in England under Henry VIII., and had since been slow'lj 
receding before the reviving spirit of freedom. During the 
latter years of Elizabeth the puri tan p arty had become organised 
and powc^l. Whilst the old q ueen liv ed, they we re, for 
•the most part, content to postp one the active assertion of the 
■ rights of the people against' the croym. i They looked forward 
I with hope to the advenf^hef successor, in the expectation 
of voluntary concessions ; but were determined in any case 
to carry out further reforms in the ecclesiastical system, and 
to insist upon all the ancient privileges of parliament, and all 
the legal liberties of the subjec^ Violent changes were not, 
however, generally desired. Although there was a party 
bitterly hostile to the hierarchy, the bulk of the puritans had 
no very great desire to abolish episcopacy, and would possibly 
have been fully satisfied with a dispensation from certain 
ceremonies which too forcibly reminded them of the religion 
they had renoimced — ^the relative strength of these parties is, 
of course, impossible to determine with muchjirecision. The 

I presbyterian education of James had led some to anticipate a 
ready acquiescence in such a measure of reform. But the 
king’s unhappy experience of the presbyterian clergy of 
Scotland had, in fact, been productive of prejudiced the very 
opposite to what the English puritans had expected. According 
to the absurd caricature current a century ago, James had 
acquired more learning than he had understanding to digest, 
was puffed up with literary pride and self-sufficiency, imagined 
himself possessed of supereminent, wisdom (although in reality 
lacking the judgment of a man of ordinary abilities), and, in 
the words of the Due de Sully, was the “ wisest fool in Europe.” 
A human character is rarely as simple as that. In Scotland 
he had acted (as the occasion demanded) with almost Tudor 
vigour against, rebellious nobles. In England he hoped for a 
period of settled peace, and in principle hoped for religious 
toleration — which in itself made him remarkable as a theologian. 
The country, on the other hand, was clamouring for war, and 
seething with sectarian passions. Between the two extremes 
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there was no doubt a large mass of moderate peaceable men, 
and it was the Stuart tragedy that so many of them were 
forced into the opposition camp (a). 

The avowed antijpathy of James to every kind of protestant Hfa anti- 
aonconformity was based on politic al rather than on religious 
; asonin g. “ A Scot tish pr esbytery,” he smd at. the Hamptpn 
' ourt conference, “ agreeth as well with a monarchy as (Jod 
^'ith tEe' devil.” Then Jack and "Tom and Will and Dick shall • 
'’Aeet, and at their pleasure censure me and my council ” (6). 

'lie was convinced that the hierarchy was the firmest support j 
'of the crown, and that where there was no bishop there would I 
soon be no kingi He determined, therefore, to allow not th^'* 
slightest toleration to nonconformists, a resolution in.^ which _ 

' he was confirmed by the fulsome flattery of the prelates, some 
* of whom, at the Hampton Court cpnference, did not„ hesitate 
to ascribe to hini immediate ins piration from he aven. 

On his journey to London the puritan clergy presented to J**® 
the king what is 'commonly called the “ Millenary Petition,” 
because it purported to proceed from 1,00V ministers, though 
the actual number of those who signified their assent to it is 
said not to have exceeded 825. It contained nothing incon-{ 
sistent with the establisEed'Tuerarchy ; but the petitioners 
prayed for a reformation in the church service, ministry, 
livings, and discipline which certainly “ would have stirred ug 
opposition from one end of the country to the other ” (c)._ In 
order to obtain furthe r information on the po ints in dispute, 

James sximraoned the* fam6us con^rence at Hampton Co urt 
between the Archbishop of Canteri)urv. eight bishop s, five 
d eans and two do ctors oiy the one side, and Dr. Reyiiol ds and 
three other puritan diviiles o n the other . At the conference, 
which was^eld before the king on January 14, 15 and 16, 1604, 

James eageriy displayed his theological learning and sympa- 
thetically considered some of the suggestions. One of them 
was carried out by the preparation of the 'new Authorised/ 
Version of the Bible (1611). When Dr. Reynolds began to 
casually of “ the bishop and his presbvter v.” however, 
deadlod^i^jl^ inevitable, and James was stung into the 
outb urst we'have already q uoted (d). Transported with admira- 

(а) See the estimates by S. B. Gardiner, History of England, i. 48-9, 

V. 315, and especially H. h. Keir, Constitutional History of Modem 
Britain (1938), 154r-162. 

(б) William Barlow, The Sum of the Conference, p. 81. Quoted by 
Tanner, English Constitutional Conflicts, p. 27. 

(c) Gardiner, History of England, i. 149. The petition is printed by 
Prothero, Documents, 413, and in Tanner, James I,, 57-(i0. 

(d) Gardiner, i. 156 ; extracts from the proceedings of the conference 
are printed in Tanner, Jamos I., 60-69 ; a short minuto by Bancroft 
(printed in Prothero, 416) shows the matters agiood upon. 

x.a.B. 
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tion, the primate cxelaimed, “ Undoubtedly your majesty 
speaks by the special assistance of God’s spirit ” ; and the 
Bishop of London said his “ heart melteth with joy, that 
Almighty God hath given us such a king as, since Christ’s 
time, the like hath not been.” Some slight alterations in the 
Book of Common Prayer were made after the conference ; but 
-ten of the men who had presented the Millenary Petition were 
! committed to prison, “ the jndgpg knvlng decla red in the S tar 
Chamber th at it was an offence fineable at discretion, a nrl 
yery near to treason and felony, as it tended to sedition and 
rebellion ” (e). 

While sternly repressing the nonconforming protestants, 
James at the same time showed an inclination to grant some 
I partial indulgence to the B.oman catholics — a policy which 
excited disg ust and jealousy throughout th e kingdom, and 
thus strengthened the hands of the puritan faction. James 
spon found it necessary, in order to free himself from the 
amputation of p apistry , with which the puritans assailed 
him, to cause the penal laws against the catholics 'to be put 
into execution. After the discovery of the Gunpowder Plot, 
additional severity was added to the statutes in force by two 
Acts of 1606 “ 'containing jnore than seventy articles inflietjng 
penalties on the catholics in all their several capacitaes of 
masters, servants, husbands, parents, children, heirs, executors, 
ptoojiB, barristers* and physicians ”>'(/). j 
lAt a time when the growing spirit of freedom, the general 
dimision of knowledge, and the revived study of Greek and 
Roman authors (g) had caused a re publican-t endency to mani- 
fest itself in parliament, and among some of the people, the king 
was constantly asserting, in the most offensive form, the novel 
theory of his divme riglrtT^a dimtrine already advanced by him 
some years belme in Scotlamj/in a treatise on the “ True Law 
of Free Monarchies” (k). The circumstances of his accession 


(e) Hallam, Const. Hist., i. 298. (The allusion is possibly to the Act of 
Uniformity (16S9}, sec. 3). 

( / ) 3i& 4 Jeymes I. c. 4, “ For the better discovering and repressing of 
Popish recusants ” ; land .3 ® 4 James 'I. o. "6, ” To prevent and avoid 
dtuige rs which grow by Pn piah ran.imii.Titji,” 266-268 ; Tanner, 

James i., 8B-1U4). iSee also 7 James I. c. 2," and o. 6. 

(g) Cf. Hobbes, Leviathan, c. xzix, emphasises their anti-monarchical 
influence. 

{h) King James’s Works, ed. by James Montacute, Bishop of Winchester, 
1616, p. 191 (ed. C. H. Hcllwain, 1918, pp. 63 £f.) ; extracts in Prothero, 
400 ; Tanner, Janies I., 9 {cf. 14—22). The issues of political philosophy are 
too large for discussion here. See the excellent introduction in G. P- 
Gooch, Political Thought in Bngland from Bacon to Halifax (Homo 
University Library, 1914) ; J. N. Figgis, Divine Bight of Kings (1896) ; 
G. P. Gooch, English Democratic Ideas in the Seventeenth Century (1S9S ; 
ed. H. J. Laski, 1927). 
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seemed to lend colour to the view. As an alien, the common 
law denied him inheritance ; the will, whereby Henry VIIT. 
exercised his statutory power of appointment also excluded, 
him in favour of the junior, Suffolk, line. His unopposed 
a ccession therefore seemed to rest a^ely upon a hereditary 
right which pre vailed over' common ftpd_gtji±uip Parlia- 
ment itself took this view in the Succession Act (1604) which 
placed James’ title on hereditary descent alone 

In 1604, Convocation drew up a set of canons, 141 in number, 
which rece ived the royal assent , but never having been sanc- 
tioned by parliament are not legally binding upon the laity. 
Besides declaring every man to be excommunicated who should 
question the complete accordance of the prayer book with the 
Word of God, they denounce as erroneous a number of tenets 
believed to be hostile to royal government, and inculcate the 
duty of passive obedience to the king, in all cases without 
exception (A:). 

Adopted by the hierarchy and the courtiers, the_ theory of 
di vine righ t was later on elaborated into a system by Sir 
Robert Filmer (1), and ha/lgo— the 

m ore violent high-churchmen and tories . 

' Such being the ideas of the king on regal government, it 
. was inevitable that he should speedily come into conflict with 
the House of Commoi^ The very first acts of James’s reign 
were ominous of the^rbitrary manner in which he designed 
to rule his new kingdom. On his journey to London he ordered 
a thief, taken in the fact, to be cxecilted without the formality 
of a trial (m) ; and the proclamation summoning his first 
parliament was resented as an infringement upon the privilegcs_^ 
and independence of the House of Commons. In it he took 
upon himself to specify the kind of men who were to be elected, 
and also directed that all returns should be sent to his Court of 
Chancery, -and that such as should be there found contrary 
to the proclamation should be rejected as “ unlawful and 
insufficient ’’ — a procedure %yhich had already produced a 
conflict between the commons and Queen Elizabeth in 1586 (n). ^ 


(i) Tanner, James I., 10-12 ; Prothero, 250 ; 1 Jac. I. o. 1. 

(fc) Extracts in Tanner, James I., 231-243. 

(Z) In his famous “ Patriaroha,” written in the reign of Charles I., but 
not published till 1080 ; cf. Gooch, Political Thought, 161—164. 

f (m) “ I heeir our new king,” said Sir John Harrington, “ has hanged one 
man before he was tried ; it is strangely done. How, if the wind blowcth 
thus, why may not a man bo tried before he has offended ? ” — ^Nugso 
, Antiques. 

(n) IParl. Hist., i. 969 ; c/. supra, p. 361. Gardiner, Hist. Eng., i. 163, 
shows from the Egerton Papers, 384, that of the " two sets of notes for the 
proclamation,” it is that in Lord Chancellor Ellesmere’s hand which “ alone 
contains the direction for the reference of disputed elections to oliancei-y, 
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James’s first parliament met on March 19, 160 4. It was felt 
that a struggle wth the crown was at hand. So large was the 
attendance of members in their places that addiliunal seats had 
to be provided. The aggressive policy which produced James’s 
proclamation naturally excited the commons into equally 
unwise pronouncements. In answer to the address from the 
throne, the Speaker, Sir Edward Phelips, was careful to remind 
the king of the limited nature of his regal powers. “New 
laws,” said he, ” could not be instituted, nor imperfect laws 
reformed not inconvenient laws abrogated, by any other power 
than that of the High Court of Parliament, that is, by the 
agreement of the commons, the accord of the lords, and the 
assent of the sovereign ; that to the king belonged the right 
either negativdy to frustrate, or affirmatively to ratify ; but 
that he could not institute : every bill must pass the two 
Houses before it could be submitted to his pleasure.” Only 
eleven years before, Elizabeth had told the commons that 
“ your privilege is Ay or No ” (o) ; the commons now applied 
the same formula to the king. Their suggestion that a govern- 
ment cannot initiate measures, nor even consider them until 
they are presented for the royal assent, but must abandon 
that function to a house which regarded itself as normally an 
opposition (p), is an indication of how little understood were 
the essential lines of parliamentary government, and of how 
much remained to be learned in the expensive school of experi- 
.ence before parliamentary govenunent could work smoothly. 

The first business of the commons was the vindication of 
their exclusive right to determine contested elections, against 
the attempt of James to transfer the decision of such cases to 
his Court of Chancery. x'' 


James I., in the proclamation summoning his first parlia- 
ment, attempted to exercise a w'ide control over parliamentary 
elections, admonishing the sheriffs not to send 23reccpts to 
rotten boroughs where there were insufficient residents', specify-"^ 
ing the kind of men who were to be elected, and specially 
fifflbi ^ing the choice of “ bankrupts and out laws.” '~5ll 
returns were to be filed in chancery ; and any foimd contrary 
to this proclamation were to be rejected as imlawful and 
insufficient, and the constituencies fined. Any person electecfl 
contrary to the proclamation was also to be fined ajid ' 


showing that this assumption originated with him.” Groneral admonitions 
(either separately, or in the preamble to the writs) to choose wise and 
moderate candidates had occasionally been issued imder Bichard II. 
(Stubbs, ii. 479), Henry VII., Edward VI., and Elizabeth {supra, p. 274 ; 
Tanner, Tudor Documents, 623, 625 — this last example as recent as 1697). 

(o) Svpra, p. 384. 

(p) Supra, pp. 365-6. 
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imprisoned [qX The question soon cairn, to an issue. Sir 
Francis Goodwin was elected for the county of Buckingham ; 
but the clerk of the crown refused to receive the retuJfn on the 
ground that Goodwin had been outlawed some years before, 
and Sir John Fortescue, a member of the Privy Council, was 
elected by virtue of a second writ. The commons, on the 
matter being brought under their notice, voted that Goodwin 
was duly elected, and ordered him to take his seat. The lords 
requested a conference on the subject, which the commons 
at first refused, but afterwards acceded to, on being informed 
that the request was made at the king’s special desire. They 
justified their decision as to Goodwin, by alleging that owing 
to some technical informalities, he was not legally an outlaw, 
and that even if he were, they could prove by precedents that 
outlaws had sat in the House. The king, in his reply, going 
beyond the immediate question, took the opportunity to 
enunciate a doctrine utterly subversive of the free constitution 
of parliament/ “He had no purpose,” he said “to impeaclT 
their privilege, but since they derived all matters of privilege 
from him, and by his grant, he expected they should not be 
turned against him.” He then maintained that legally the 
House had no right to meddle with returns, which were made 
into the Court of Chancery, and were within its exclusive 
jurisdiction. He further denied their assertion that outla-s^ 
might legally sit, and requested them to confer with the judgesT 
In face of the king’s challenge of all the privileges of the House,! 
involving as it did the vital question of its independence of or I 
subjection to the royal will, it was impossible for the coimnons/ 
to give way on the main point of jurisdiction. But they acte d! 
with that combined firmness and reasonableness which in sp) 
many constitutional crises has characterised the political action 
of the English nation. They gave up the minor point, by ' 
bringing in a bill to disable outlaws in future from sitting in 
parliament, but they refused to confer with the judges, affirming 
that they themselves had always decided in cases of disputed 
elections. Two days later, after a further message from the 
king, "in which he professed great regard for their privileges, 
declared himself distracted in judgment on the question in 
dispute, and desired and commanded as an absolute king, that 
there should be a conference with the judges in the presence 
of his Council, the commons gave way on the question of form. 
The conference with the judges, however, never came off. In 
an interview between the king himself and the committee 


(g) Prothero, 280-1. Parliamentary returns went into chancery at 
least as early as the statute of 1406 {supra, p. 223). 
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who liad draiRn up'the reply ofithe House, James admitted 
that the commons were the proper judges of the returns, but 
requested, as a personal favour, that the return of both Goodwin 
and Fortescue should be set aside and a new writ issued. To 
this the House assented, but to satisfy the scruples of certain 
members a letter was obtained from Goodwin expressing his 
concurrence in the arrangement — indeed, it was well-known 
that Goodwin was elected against his own wish, as appears 
from the sheriff’s interesting narrative of the election scene (r). 
The apparent compromise was in effect a victory for the 
cormnons, whose right to decide upon the legality of returns, 
and the conduct of returning officers in making them, was 
thenceforth regularly claimed and exercised. It was fully 
recognised as their exclusive right by the court of Exchequer 
Chamber in 1674 (s), by the House of Lords in 1689 (t), and 
also by the courts of la%v in 1680 {u) and J702 (x). Their right 
was further recognised by the Act 7 & 8 William III. c. 7, 
which declared that “the last determination in the House of 
Commons of the right of election ” is to be pursued. 

^■'Wliile the case of Goodwin and Fortescue was in iwogress, 
there arose another case of great importance on another head 
of privilege, viz., freedom from arrest, which led to a more 
distinct recognition of the privilege by statute, and to an 
improvement in the law. Sir Thomag Shirley had been 
imprisoned in the Fleet, on an execution for debt, before the 
meeting of parliament. The commons sent their serjeant 
armed with a writ of privilege to demand his release. This 
being refused by the warden, he was committed to the Tower 
for contempt ; ^but, still continuing obstinate through fear of 
becoming pcrs<mally answerable for the debt, he was further 
committed to the prison called Little Ease in the Tower. Shortly 
afterwards, through the interposition of the king, which the 
commons hud privately asked for,_ the warden delivered up 
the prisoner and was discharged after a reprimanpK This 
proceeding directed attention to two legal hardships which for 
centuries had attended the release of members taken in execu- 
tion : (1) the sheriff or warden was liable to an action for 
escape, and (2) the creditor lost his right to an execution, 
^n Act was now passed by which it was for the first time 


(r) Commona’ Jourii., i. 149-169 ; Pari. Hist., i. 993-1017 ; Tanner, 
James I., 202-217 ; Prothero, xci., 325-331 ; S. H. Gardiner, Hist, of 
Eng., i. 167-170. 

(s) liamardislon v. Soame (1674), 6 St. Tr. 1092 ; Broom. Const. Law 
(oci. Denman), 800. 

(t) Bamardislon v. Soame (1689), 6 St. Tr. 1119 ; Broom, op. cit., 839. 
(«) Onslow's Case (1680), 2 Vontris, 37. 

(®) Prideaux v. Morris (1702), 2 Salkeld, 602. 
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declared : (1) Chat the officer should be discharged from all 
liability for delivering out of custody a person having a privilege 
of parliament, and (2) that the creditor, at the expiration of 
the time of privilege,._might sue out a new writ' of execution. 
The Act also distinctly re cognised as existing law ; fll the 
privilege of freedom from arrest ; (2) the right of either House 
I of Parliament to set a privileged person at liberty ; and (8) the 
[right to punish those who make or procure arrests 

During a long and stormy session the commons freely 
discussed their various grievances : the ancient abuse of 
purveyance, which, notwithstanding thirty-six restraining 
statutes, still flourished with scarcely diminished vigour ; 
the hardships of feudal guardianship in chivalry ; the mono- 
polies of the great foreign tmding companies, and several 
other matters of complaint^-'-^fter granting the usual duties 
of tonnage and poundage for the king’s life, they concluded 
by placing on record a remarkable protestation of their rights 
and liberties, drawn up by a committee of the House, and 
entitled a “ form of apology and satisfaction to be delivered to 
his Majesty.” In this important constitutional document the 
commons commence by expressing a desire to justify their 
recent conduct and to remove from the king’s mind certain 
misinformations u nder which he appeared to be labouring ; 
namely : First , that the privileges of the commons were not 
Mi “ of right, but of grace only, renewed every parliament 
by way of (^natu re, upon petition ” secondly , that they are 
“ no court of record, nor yet a court that can command view 
of records, but that the attendance with the records is courtesy 
not duty ” ; an d lastly, that the examination (jf the returns of 
writs for knights and burgesses is without their compass 
and belonging to the chancery : / assertions against which, as 
“ tending directly and apparently to the utter overthrow of 
the very fundamental privileges of our House, and therein of 
the rights and liberties of the 'whole commons of the realm of 
England which they and their ancestors from time immemorial 
have undoubtedly enjoyed, ’J/they protest, “ in the name of 
the whole commons of the realm of England, with uniform 
consent,” for themselves and their posterity. In contradiction 
to these misinformations the commons avouche d : 'gTX ” That 
our privileges and liberties are our right and due i^critan ee 
no less than our very lands and goods (z ) ; Q2) That they canno t 

(j/) 1 Jao. I. o. 13 ; Prothero, Documents, Ixx.'.ix, 26J^255, 320-325 ; 
Tanner, James I., ^02-317. The creditor's difficulties appeared early in 
the fifteenth century (supra, p. 221). In Shirley’s case two piivate acw 
were passed to protect the creditor and gaoler. 

(z) Inheritance was the most saevod right known to modioival law. 
The Conqueror's most comforting promise to the Londoners was the 
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be withheld from us, denied, or impaired but with apparent 
wrong to the whole state of the realm ; That our making 
of request, in the entrance of parliament, to enjoy our privilege, 
is an act only of manners, and doth weaken our right no more 
than our sueing to the king for om lands by petition, which 
form, though new and more decent than the old by maecipe (a), 
yet the subject’s right is no less now than of old ; ^^That our 
House i s a court of record and s o ever es teemed ; ^ That 
there is not the hi ghest standing court in this land that ou ght 
to enter into competency, either for dignity or a uthori ty, 
[with this High Court of Parliament, which, with your Majesty’s 
Vbyal assent, gives laws to other courts, but from other courts 
receives neither laws nor orders ;/t^And lastly, that^e House 
of Commons is the sole proper juage of return of all such writs 
and of the election of all such members as belong unto it, 
without which the freedom of election were not entire ; and 
that th e Ch ancery, though a standing court under your Majesty, 
be to send out those writs and receiye the returns and to 
preserve them, yet the same is done only for the use of the 
Parliament, over which neither the Chancery nor any other 
court, ever had, or ought to have, any manner of jurisdictional^ 
Further on they inform the king that in regard to the late 
queen’s ** sex and ag e which we have great cause to tender, 
and much more upon care to avoid all trouble, which by 
wicked practice might have been drawn to impeach the quiet 
of your Majesty’s right in the succession [a gentle hint at 
the legal and other difficulties which had stood in the way of 
James’s claim to the throne], those -actions were then passed 
over which w^e hoped in succeeding times ... to redress 
restore and rectify ; whereas, contrarywise in this parliament, 

. . . not privileges, but the whole freedom of the parliament 
and realm, hath from time to time, upon all occasions, been 
mainly hewed at.” They then ent e r into paj»ticulnrs o f the 
various matters which had arisen during the session — ^the 
business of Goodwin’s election, of bir inomas Shrrley's arrest, 
and other causes of complaint. r‘ -For matter of religion.” they 


continuance of inheritance ; and much use was made of the idea that the 
king “ inherited ” his prerogative, his parliament, his taxes, etc., and 
that the subject “ inherited ” the common law (including constitutional 
law). Cf. Plucknett, The Lancastrian Constitution, in Tudor Studies 
presented to A. F. Pollard, 164. 

(o) The allusion is to a famous legend : “ in the middle of the fourteenth 
centm-y tho common belief was that down to the time of Edward I. the 
king could be sued like a private person, and a judge said that he had 
seen a writ beginning Praecipe Henrico Regi Anglice. If he had seen 
anything of tho kind, it was some joke, some forgery. . . .” Pollock and 
Maitland, History of English Law, i. 516 ; Hold.sworth, ix. 11 ; and cf. the 
curious note in Stubbs, Constitutional History (1875), ii. 238, 
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assure his Majesty that he would be misinformed “ if any man 
Should deliver that the kings of England have any absolute 
power in themselves, either to alter religion (which God defend 
should be in the power of ariy^mbrtal man whatsoever), or to 
make any laws concerning the same, otherwise than, as in 
temporal causes, by_ consent of parliament.’^ Touching their 
o^ desires“‘and ■pfoceedings~tEerein, there? had been not a 
little misconception and misinterpretation. “ We liave not 
come,” they said, “ in any puritan or Brownish (i) spirit to 
introduce their parity, or to work the subversion of the state 
ecclesiastical as now it standeth, things so far and so clearly 
from our meaning as that, with uniform consent, in the 
beginning of this parliament we committed to the Tower a 
man who out of that humour, in a petition exhibited to our 
House, had slandered the bishops ; but according to the 
tenor of your Majesty’s writ of summons directed to the counties 
from whence we came, and according to the ancient and long- 
continued use of parliaments, as by many records from time 
to time appeareth, we came with another spirit, even with the 
spirit of peace ; we disputed not of matte rs faith and 
d octrine , our desire was p eace only, an d our device of unity, 
how this lamentable and long-lasthlg dissension amongst t he 
ministers (from which both atneism, sects, and all ill-lite have 
rccerv’Sd^such encouragement and so dangerous increase) 
might at length, before help come too late, be extinguished. 
And for the ways of this peace we are not at all addicted to our 
own inventions, but ready to embrace any lit way that may 
be offered. I Neither desire we so much that any man, in regard 
of weakness ‘of conscience, may be exempted after parliament 
from obedience unto laws established, as that in this parliament 
such laws may be enacted as by relinquishment of some few 
ceremonies of small importance, or by any way better, a per- 
petual uniformity may be enjoyed and observedy They 
conclude by assuring the king that “ Our care is, and must be,j 
to confirm the love, and to tie the hearts of your subjects,! 
the commons, most firmly to your Majesty. . . . Let no! 
suspicion have access to their fearful thoughts that their! 
privileges, which they think by your Majesty should be pro- 
tected, should now by sinister information or counsel be 
violated or impaired, or that those which with dutiful respects 
to your Majesty speak freely for the right and good of their 
country shall be oppressed or disgraced. Let your Majesty 
be pleased to receive public information from your commons 


(6) The “ Brovmiets ” took their name from Robert Browne (1550 7 — 
1633), a kinsman of Lord Burleigh, who is regarded as the founder of 
Congregationalism. 
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in parliament, as to the civil estate and government. For 
private informations pass often by practice. The voice of the 
people, in the things of their knowledge, is said to be as the 
voice of God. And if your Majesty shall vouchsafe, at your 
best pleasure and leisure, to cuter into your gracious considera- 
tion of our petition for the ease of these burthens under which 
your whole people have of long time mourned, hoping for 
relief by your Majesty, then may you be assured to be possessed 
of their hearts, and if of their hearts, of all they can do and 
have ” (c). 

In this free and outspoken yet thoroughly conservative 
and monarchical address, the commons of England, at the 
commencement of their conflict for liberty with the House 
of Stuart, took up the positio n which the y resolutely ma in- 
tained during the eighty-four long and stormy years which 
ensued. “ To understand tJus Apology,” remark^ S. R. 
Gardiner, ** is tO understand the causes of the success of the 
English Revolution. They did not ask for anything which was 
not in accordance with justice. They did not demand a single 
privilege which was not necessary for the good of the nation 
as toU as for their own dignity ” (d). 

£X®uring the next two sessions of parliament (January 21 (e) 
to May 27, 1806 ; and WovemDer i», i®06, to July 4. 1607) 
constant bickerings occurred between the king and the 
conunons, but unmarked by anv very decisive ass ertion of 
prerogative on the one hand or of privilege on the othey.^ 
In the session of 1606, the rule that the same bill cannot be 
proposed twice in the same session was established, probably 
jbr the first time, by the action of the lords, who peremptorily 
rejected a bill respecting puiv'eyance which the commons sent 
up to them very shortly after they had thrown out a previous 
bill to the same effect^ 

[ In the session of 1607 the commons, at the king’s request, 
expelled and imprisoned one of their members, Sir Christopher 
Pigott (who had been chosen for Buckinghamshire on the 
resignation of Sir Francis Goodwin), for slanderous aspersions 
cast upon the national character of the Scots. But this was 
irather a confirmation of their jurisdiction over their own 
: members than any surrender of their privileges. Three days 
I after the speech had been uttered, the king sent them a message 
how much he did mislike and tax the neglect of the House, 
in that the speech was not interrupted at the instant and the 


(c) Pari. Hist., i. 1030 ; and State Papers, Dom. viii. 70 ; Prothero, 
Documents, 286-293 ; more fully in Tanner, James I., 217-230. 

(d) S. R. Gardiner, Hist. Eng., i. 1S6. 

(e) By adjournment ; the session began on November 6, the day of the 
Gunpowder Plot. , 
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party committed before it beeame public, and to his Highness’ 
ear.” It was evident that the king had just cause to complain, 
and, after resolving that Pigott, bemg a member of the Ho\isp, 
was not liable to be called in question elsewhere, the commons 
determined, in the exercise of their own discretion, to punish 
the intemperance of their own member (/). 

During both sessions the principal subject of discussion 
was James’s favourite, but premature, scheme for a perfect 
union between England and Scotland, so that all his subjects 
might enjoy the same rights and be amenable to the same 
laws. But the proposition was repugnant to both English 
and Scots, in whom the national prejudices and animosities 
of ages still warmly glowed, and the only result was the passing 
of an Act (4 Jac. I. c. l) by which all hostile laws between 
the two kingdoms, extending from the time of Henry V. to 
the reign of Elizabeth, were repealed^ 

The king was anxious to have a d^laratory Act pronouncing 
that the union of the croVns had effected a mutual naturalisa- 
tion of the post-nati (i.e., persons born after his accession to 
the throne of England), and also an enabling Act conferring 
the same right upon the ante-nati. The English House of 
Commons was averse to this proposal, and the king, knowing 
that the opinions of the judges were favourable to the post-nati, 
determined to get the point settled out of parliament by an 
English court of law. A piece of ground was accordingly 
bought in the name of Robert Calvin, an infant, born in Edin- 
burgh in 1605, and an action was then brought in his name 
against two persons who, by collusion, were supposed to have 
deprived him of his land. This raised the question as to 
whether Calvin was an alien, as, in that case, he would be 
disabled from holding land in England. In the course of 
voluminous arguments exarmTiiTig the natuie oi Tnonarchy, 
allegiance, conquest, settlement and many other points of 
public law, it was held by twelve judges out of fourteen, in the 
Exchequer Chamber, that the Scottish post-natus was a natural- 
born subject of the King of England (g). 

It may be added, to remind us of a fundamental principle 
of our constitutional law, that it was repeatedly laid down 
in this case that allegiance to the sovereign and protection by 
the sovereign are reciprocal. 

Cbffended at the commons’ bold assertion of their prii'ileges 
and constant complaints of grievances, James allowed an 

(/) Com. Journ., i. 336. 

Ig) Calvin's Case (1608), 7 Co. Kep, 1 ; 2 St. Tr. 569. See also Broom, 
Const. Law.(ed. Denman), pp. 4-26, and Tanner, Const. Conflicts, pp. 268- 
269. For a full discussion of important case, see Holdsworth, History 
of English Law, ix. 72-86, xi. 234. , 
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I interval of two years and a half to elapse without meeting 
ihis parliament. want of money, but unwilling to apply 
for a legislatives grant, he had recourse to the expedient of 
increasing the duty on imports by his own sole authorit;^^In 
1606 the king had directed the collectors of customs to demand 
a duty of 5s. per cwt. on all currants imported, in addition to 
^e 2s. 6d. granted by the statute of tonnage and poundage, 
i^ohn Bates, a merchant of the Levant Company, refused to 
jjpay the additional impost, alleging that it was illegal without 
*phe authority of parliament.y^ An information was exhibited 
against him in the Court of Exchequer, and a unanimous decision 
of the four barons w as soon given for the crown. But the 
language of Chief Baron Fleming and Baron Clarke (the only 
two whose judgments are reported) was even more subversive 
•of liberty than the actual decision itself. [On the basis of comm on 
law prmciples and the precedents, it Is probable that the 
crown was entitled to succeedjj but the court (as it frequently 
did in the period) found additional arguments in the nature 
of political theory, and that of a sort which very naturally 
produced great alarm. They maintained that the Jcing’s power 
is twofold, ordina ry and absolute. / His ordinary power is for 
the jrofit of p articu lar subjec ts, thp cvppntum of civil 
j ustice in the ordinary cour ts/ and is called by civilians jus 
privatum, with us common law ; it cannot be changed without 
parliament, (^e king’s absolute power, on the contrary, is 
applied not lor the benefit of particular persons, but 
^Jpr the general benefit of the peopW and is 'salus populi. 
^Jhis power is not directed by the rules of common law, but is 


properly termed policy or government, varying according to 
the wisdom of the king for the common good. The matter 
in question is material matter of state, and ought to be governed 
according to the rules of policy by the king’s extraordinary 
power. All customs {i.e. duties), be they old or new, are the 
effects of foreign commerce : but commerce and all affairs 
with foreigners, war and peace, and all treaties whatsoever, are 
made by the absolute power of the king ; he theref ore w hp has 
jiow er over the cause, has power also over She effe ct/^ No 
'^exportation of importation can be but at the king’s ports. 

' But the seaports are the ^ng’s gates which he may open or 
shut to whom he pleas e^ As to the statutes alleged on the 
part of .the defendant, limiting the king’s prerogative to impose 
dutie.s, Baron Clark maintained the monstrous proposition 
that Edward HI. in giving his assent to the Act of the 45l;h 
of his reign, c. 4 (forbidding any new impositions to be laid on 
wool or leather), “ did not bind his %iccessors ” {h}. 


(fc) Bates’s Case, (the “ Case of Impositions ”), 2 St. Tr. 371 ; Broom, 
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Even while the case was pending the merchants hastened 
to appeal to the House of Commons ; ' and in the Petition of 
Grievances presented by the House at the end of the session 
of 1606 a request was included that the impositions might 
cease to be levied, as no such duty could legally be demanded 
without the consent of parliament.^ When the commons 
reassembled in November, James informed them of the legal 
decision^ his favour, and for a time the matter was allow^ 
to dr^j^7?But the king soon determined to make a more exten- 
sive use of this power of taxation which the judges had declared 
to be vested in the crown. On July 29, 1608, a Book of Rates 
was published under the authority of the Great Seal, imposing 
heavy duties upon almost all mercantile commodities, “ to be 
for ever hereafter paid to the king and his successors, on pain 
of his displeasure.” j 

At length the financial difficulties of the king compelled 
him to recall parliament for a fourth session in February, j 
1610 (f). The lawyers in the Lower House had in the meantime 
been looking into the legal authorities, and were now prepared 
to dispute the decision of the judges on the question of imposi- 
tions. Notwithstanding a message Ifrom the king forbidding 
them to discuss the question, the commons were not to be 
deterred, ’during a four days* debate (k) the illegality of 
impositions vas argued from statutes and precedents, in the 
daborate and luminous speeches of Hakewill, Yelverton, and 
Whitelocke. The House was almost unanimous against the Bemon- 

They presented a strong remonstrance to the hingl^^“.jj^_ 
oii^OLttempt to prevent discussion, claiming as “ an ancient, Ipositiona. 
general, and undoubted right of parliament, to debate fi^eely j 
all matters which do properly concern the subject ; which-' 
freedom of debate being once foreclosed, the essence of the 
liberty of parliament is withal dissolved.” With regard to 
the impositions and judgment in the Exchequer, “ the reasons 
may be extended much farther, even to the utter ruin of the 


The Book 
of Bates. 
1608. 


Const. Law (ed. Denman), pp. 245-302 ; Prothoro, Documents, pp. 340- 
355 ; Tanner, James I., 338-345 ; Holdsworth, History of English Law, 
VI. 42-7 ; The Antiquary, vols. vi. and vii. 

(i) Special precautions were taken to obtain a majority favourable to 
the crown. “ During the long interval which had passed since the laat 
session several vacancies had occurred. To four, at least, of the con- 
stituencies which had seats at their disposal, the treasurer Salisbury, 
made applications in favour of nominees of his own. The answers which 
ho received throw some light upon the manner in which elections were at 
that time conducted.” — Gardiner, Hist. Eng., ii. 63 ; and see State 
Papers, Dom., xlviii. 109, 116; xlix. 10. 

(fc) Copious extracts in Prothero, 342-363, and in Tanner, James I., 
247-263. Hakewill's argument in full is in Broom, Constitutional Law 
( ed. Denman), 249-299, 
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ancient liberty of this kingdom, and of your subjects’ riglit of 
propriety of their lands and goods ” (/), they remind the king, 
in a subsequent jietition, that “ the policy and constitution of 
this your kingdom appropriates unto the kings of this realm, 
with the assent of the parliament, as well the sovereign power 
of making laws as that of taxing or imposing upon the subjects’ 
goods or merchandises wherein they have justly such a propriety 
as may not, without their consent, be altered or changed ” : 
that whenever former kings, “ occasioned cither by their wars, 
or their over-great bounty, have without consent of parliament 
set impositions either within the land or upon commodities 
exported or imported by the merchants,” the commons “ have 
in open parliament complained of it, in that it was done without 
their consents, and thereupon never failed to obtain a speedy 
and full redress without any claim made by the kings of any 
powers or prerogative in that point ” : that “ these famous 
kings for the better contentment and assurance of their loving 
subjects agreed that this old fundamental right should be further 
declared and established by Act of Parliament, wherein it is 
provided that no such charges should ever be laid upon the 
people, without their common consent, as may appear by sundry 
records of former times.” They proceed : “ We, therefore, 
your Majesty’s most humble commons assembled in parliament, 
following the example of this worthy care of our ancestors, 
and Out of a duty to those for whom we serve, finding that 
your Majesty, without advice or consent of parliament, hath 
lately, in time of peace, set both greater impositions, and far 
more in number than any your noble ancestors did in time of 
war, have with all humility presumed to present this most 
just and necessary petition unto your Majesty : That all 
impositions set without the assent of parliament may be quite 
abolished and taken away ; and that your Majesty, in imitation 
likewise of your noble progenitors, will be pleased that a law 
may be made during this session of parliament to declare that 
all impositions set, or to be set, upon your people, their goods 
or merchandises, save only by common assent in parliament, 
are and shall be void ” (m). ^ A bill was introduced and passed 
1 tiirough the commons enacting that no imposition, other than 
those already in existence, should thereafter be laid without 
I consent of parliament, but it was thrown out by the lords. 
The judgment in Bates’s Case continued therefore to afford 
the shelter of a legal decision for the arbitrary exactions of 
the crown. 


(Z) Prothero, 296-8 ; Tanner, James I., 246-7. 
(m) Petyt, Jus Pari., 322, 323 ; Prothero, 30k 
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Besides the question of impositions, the commons brought 
forward a number of othS" grievances. They specially com- 
plained of the High Commission Court ; of the abuse of 
proclamations, “ by reason whereof,” they said, “ there is 
a general fear conceived and spread amongst your Majesty’s 
people, that proclamations will by degrees grow up and increase 
to the strength and nature of laws ; whereby not only that 
ancient happiness — freedom — will be much blemished (if not 
quite taken away), which their ancestors have so long enjoyed ,* 
but the, same may also, in process of time, bring a new form 
of arbitrary government upon the realm, and this their Dear is 
the more increased by occasion of certain books lately published, 
which ascribe a greater power to proclamations than heretofore 
had been conceived to belong unto them ” (n). Dr. Cowell, 
regius professor of civil law at the University of Cambridge, 
had recently published, under the patronage of Archbishop 
Bancroft, a law dictionary called “ The Interpreter,” containing 
most extravagant assertions in support of the king’s absolute 
power. Under the title “ King ” was written ; “ He is above 
the law by his absolute power ; and though for the better 
and equal course in making laws he do admit the three estates 
unto council, yet this in divers learned men’s opinion is not of 
constraint, but of his own benignity or by reason of his promise 
made upon oath at the time of his coronation. And though at 
his coronation he take an oath not to alter the laws of the 
land, yet, this oath notwithstanding, he may alter or suspend 
any particular law that seemeth hurtful to the public estate. 
Thus much in short, because I have heard some to be of opinion 
that the laws are above the king.” Of the parliament it is 
asserted : “ Of these two, one must needs be true, that either 
the king is above the parliament, that is, the positive laws of 
his kingdom, or else that he is not an absolute king. . . . And, 
therefore, though it be a merciful policy, and also a politic 
mercy (not alterable without great peril) to make laws by 
the consent of the whole realm, because so no one part shall 
have cause to complain of a partiality, yet simply to bind a 
prince to or by those laws were repugnant to the nature and 
constitution of an absolute monarchy.” Farther on he “holds 
it incontrollable [incontrovertible] that the king of England 
is an absolute king ” (o). The commons were so incensed at 
these opinions, more especially as the king was reported to 
have spoken in praise of the book, that they requested a 
conference on the subject with the lords. But before any further 
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(n) Prothero, 302-7 ; Tanner, James L, 148-156. 

(o) Cowell’s “ Interpreter,” ed. 1607, articles ** King,” “ Parliament,” 
” Prerogative.” See also Extracts in Prothero, 409. 
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steps had been taken, James thought it expedient to express 
his displeasure at the imprudent language of this too zealous 
advocate of prerogative, and a proclamation was shortly 
afterwards issued prohibiting the purchase, uttering or reading 
of the book, and calling in all copies issued (p). 

Answer of the The remonstrance of the commons on the subject of pro- 

clamations was not unproducive of good. Sir Edward Coke, 
piocUma- Chief Justice of the King’s Bench, was sent for to attend the 
council, and was asked by Salisbury (1) whether the king 
could by proclamation prohibit the building of new houses in 
London (with the object of checking what was regarded as the 
overgrowth of the capital), and (2) whether he could in the 
same way forbid the manufacture of starch from wheat (so 
as to preserve the latter for consumption of food only). Coke 
replied that it was a matter of great importance, on which he 
would confer with the other judges. To thi^ the council 
reluctantly agreed, and Chief Justice Fleming, Chief Baron 
fanfield,- and Baron Altham were appointed to consider the 
natter in conjunction with him. Shortly afterwards the four 
ludges delivered their opinion in the presence of the Pri\'y 
Council. T he king, t hey said, co uld n ot c reate any new offence 

(p) Lord Salisbury reported to the House of Lords that the king had 
acimowledged that, although he derived his title from his ancestors, " yet 
the law did sot the crown upon his head,” “ and that he was a king by the 
common law of the land.” He “ had no power to make laws of himself, 
or to exact any subsidies dejure, without the consent of his three estates, 
^d, therefore, he was so far from approving the opinion, that he did hate 
-'‘those who believed it.” — Pari. Deb. in 1610 (Camden Society), p. 24, cited 
rroolamation by Gardiner, Hist. Eng., ii. 67. In the proclamation suppressing the 
llappreumg “Interpreter,” James took care to improve the occasion, by himseif 
Ir® " exalting the regal dignity to a level with the Deity : “ This later age 

biaier.” mul times of the world wherein we are fallen,” it begins, " is so much 

given to verbal profession, as well Of religion as of all commendable 
moral virtues, but wanting the actions and deeds agreeable to so specious 
a profession, as it hath bred such an unsatiable curiosity in many men’s 
spirits, and such an itching in the tongues and pens of most men,, as 
nothing is left unsearcbed to the bottom both in talking and writing. 
For from the very highest mysteries in the Godhead and the most inscrut- 
able counsels in the Trinity, to the very lowest pit of Hell, and the confused 
actions of the dovils there, there is nothing now unseomhed into by the 
curiosity of men’s brains. Mon not being contented with the knowledge 
of so much of the will of God as it hath pleased him to reveal, but they will 
needs sit with him in his most private closet and become privy of his most 
inscrutable counsels ; and therefore it is no wonder that men in these our 
days do not spare to wade in ell the deepest mysteries that belong to the 
persons or state of kings and princes, that are Gods upon earth : since wo 
see (as we have already said) that they spare not God himself. And this 
licence that every talker or writer now ossumeth to himself is come to this 
abuse, that many Phormios will give counsel to Hannibal, and many men 
that never' wont of the compass of cloysters or colleges will freely w^e by 
their writings in the deepest mysteries of monarchy and politick govern- 
ment ; whereupon it cannot otherwise fall out, but that when men go 
out of their element, and meddle with things about their capacity, them- 
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b y his Ttto clamatiQa ; -foj then he might -alter the law of the 
l and i n a high point.; for if he may create an offence where 
none is, upon that ensues fine and imprisonment. But the 
king might adnipnish his subjects to keep the existing laws, 
on pain''of punishment to be inflicted by the lawT* Further, 
the king could not hy proclamation make'^ an offence punishable 
in the Star Chamber, if fE were not already by law under the 
jurisdiction "of that court. They also formally declared that 
the king had no prerogative but what the law of the land 
allow ed h im.. By their firmness on this occasion the judges 
rendered an important service toTheir country'. A check, was 
given to the exercise”^ arbitrary power in this direction, and 
for some time no ^Splamati on imp osing fine and imprisonment 
was issueTf^ 

Another measure which occupied much of the attention of 2Aia“Gi)Mt 
the king and parliament during this and the following session 
was what was termed the “ Great Contract.” The commons 
were desirous of getting rid of the irksome incidents of tenure 
in chivalry and the right of purveyance. After a great deal of 
negotiation between the parties, it was at length agreed th^L 
the king should receive the sum of £200,000 yearly as compens^ 
tion for the abolition of both these feudal sources of revenue.l 
The matter was adjourned to the next session of parliament^! 
but in the meantime the commons had grown lukewarm. 

They were impressed with a sense of the insecurity of any 
contract made with the king in face of the doctrines maintained 
by himself and by the court lawyers, of a paramount royal 
prerogative uncontrollable by any statute, j Th ey were appre- 


selves shall not only go astray and stumble in darkness, but will mislead 
also divers others with themselves into many mistakings and errors ; the 
proof whereof wo have lately had by a book written by X)r. Cowell called 
the Interpreter ; for he being only a civilian by profession, and upon that 
large ground of a kind of dictionary (as it wore) following the alphabet, 
having all kind of purposes belonging to government and monarchy in his 
way by meddling in matters above his reach, he hath fallen in many things 
to mistake and deceive himself ; In some things disputing so nicely upon 
the mysteries of tliis our monarchy, that it may receive doubtful inteipreta- 
tions ; yea, in some points very derogatory to the supreme power of this 
crown ; in other cases mistaking the true state of the parliament of this 
kingdom and the fundamental constitutions and privileges thereof : and 
in some other points speaking unroverently of the common low of England 
and the works of some of the moat famous and ancient judges therein ; it 
being a thmg utterly unlawful to any subject, to speak or write against 
that law under which he liveth, and which we are sworn and ore resolved 
to maintain. Wherefore,” &o. See the proclamation in Preface to the 
1708 edit, of the ” Interpreter.” 

(g) 12 Reports, 74 ; Tanner, James I., 187-8 ; Gardiner, Hist, of Engl., 
vol. ii. 85, 104. For a modern judicial authority that the purpose of a] 
royal proclamation is to notify the existing law, and that it con neither; 
make nor abrogate law, see Ex parte Chavasae ; In re &razebrook (186S),| 
4 De G. J. & S. at p. 002. 

x.aH. 
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hensive that if the king’s wants were fully supplied by a » 
permanent grant, he might in future be tempted to govern 
without summoning parliaments ; they were especially dis- 
satisfied with his steady refusal to admit of any change, however 
slight, in the ceremonial of the national church, or'of any reform 
in the system of the ecclesiastical courts, \viiose jurisdiction 
the bishops were persistently attempting to emancipate from 
all control by the courts of common law.) James, too, on his 
part, appears to have become less eager to carry out the 
contract. It was represented to him that after all he would 
not gain much by the bargain ; that by a little more care in 
managing the crown lands by putting in force with the utmost 
rigour all the rights which he possessed against his subjects, 
he might obtain the required revenue without having recourse 
to parliament, and so retain his prerogative undiminished (r). 
It became evident that the scheme must fall through ; and 
Salisbury then pressed the commons for a supply for the king’s 
immediate necessities. But the commons were in no humour 
to grant a subsidy imless the whole of their just grievances 
were redressed. If the king would not give way they were 
determined to fall back upon their right to refuse supplies. 
Some sharp things were said of the king’s prodigality to his 
Scottish favourites ; impatient and angry, he adjourned the 
House ; and shortly afterwards the parliament was finally 
dissolved (December 6, 1610), after an existence of nearly seven 
years. 

For the next three years James endeavoured to rule without 
having recourse to parliament. His great difficulty was the 
financial one. His own extravagance, and the prodigality 
>with which he rewarded the worthless favourites of his court, 
had involved him in a heavy debt and raised the ordinary 
expenditure far above the crown revenues. A vigorous effort 
was made to raise fund$.' Loans on privy seals were demanded, 
often unsuccessfully, from such as were supposed most capable 
of bearing the burden ; the arrears of fines inflicted in the 
Star Chamber were rigorously exacted ; the king of France 
was induced to pay up an old debt of £65,000 ; the Dutch 
were successfully pressed to liquidate their debt, contracted 
with Elizabeth, by annual instalments of £40,000 ; several 
peerages were sold at £10,0 00 apiece; and a new order of 
hereditary knights, called baronets, was created , each of whom 
paid £1,000 for his patent. In addition, large srnns were raised 
by the sale of crown lan ds. But such resources were clearly 


(r) Gardiner, Hist. Eng., ii. 83, 106 ; Prothero, pp. Ixx., 296, 208-300 ; 
Tanner, James I., 345-7. For the financial side, as seen by Sir Julius 
Csesar, Chancellor of the Exchequer, see Tanner, op. cit., 348-364, 
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temporary and inadequate. At the beginning of 1614 the 
king’s liabilities amounted to £680,000 as contrasted with 
£300,000 at which they had stood at the opening of the session 
of 1610, whilst the actual expenditure exceeded the income by 
£ 200 , 000 . 

For some time it had been evident that parliament must 
be summoned ; a course which had always been consistently 
recommended to the king by Bacon and by Sir Henry Nevill, 
who, though an opposition member in the late parliament, 
had since been seeking the post of secretary of state. In a 
very statesmanlike mem orial Nevill assured the king that it 
was a mistake to suppose tliat the opposition in the late parlia- 
ment had arisen from factious motives. -<He had himself lived 
on familiar terms with the leaders of the opposition, and was 
able to affirm without fear of contradiction that they bore no 
ill-will towards the king. He was ready to undertake for the 
greater part of them that, if the king would act fairly by his 
people, he would find these men ready to exert themselves 
in support of the government. It would, of course, be necessary 
to grant certain things upon which those who would be called 
to pay the subsidies had set their hearts. Let the king -consider 
what had been demanded, and what had been promised in the 
last session, granting the most reasonable of the commons’ 
requests, in addition ‘to performing all his own promises. 
Let him avoid any speech likely to excite irritation, and appear 
confident of the parliament’s good affections, yielding what 
he meant to yield without waiting to be pressed. Let him 
communicate such proposals as he wished to lay before the 
commons, not through a member of the House of Lords, but 
either by his own mouth or by such of his ministers as were 
jmembers of the Lower House, and let him request the commons 
|to nominate a committee which might confer with him on all 
.points on which any difference should arise between them, 
•This last counsel shows Nevill’s acute appreciation of the 
jproblem of parliamentary government. ' At his accession 
James not unnaturally honoured Elizabeth’s old minister, 
Robert Cecil, by making him a baron, and later Earl of Salis- 
bury. This deprived James of Cecil’s great contribution to 
politics in explaining government policy to the House, answering 
objections, and generally maintaining liaison between king 
and commons. Time ha s shown the ca rdinal .imnortancc-of 
that function, and the lack o f. men w ith the r e quisite gi fts_aXter 
Cecil’s elevation had n se!io.u.s. .effect. Difficulties which could 
have been overcome by a minister with the confidence of both 
king and commons were allowed to remain as sources of 
increasing friction. James’s attempt to use selected peers as 


Sir JJenry 
Nevill on 
Parliament. 


25— a 



888 


JAMES I 


The “ Under- 
taken.” 


Second Far- 

liament, 

1614 . 


intermediaries was singularly unfortunate, since it touched 
upon the tender susceptibilities of the commons (s). 

Bacon also strongly advised the king to summon a parlia- 
mpnt, and he too saw that the root of the problem was the king’s 
,,^j4lations with the commons, but his advice was much less 
straightforward and moral than that of Sir Henry Nevill. He 
submitted that there were many expedients for judiciously 
managing a House of Commons ; that some of those who had 
been most forward in opposing were now won over, such as 
Nevill, Yelverton, Hyde, Crewe, Dudley Digges ; that much 
might be done through intimidation or flattery towards filling 
the House with well-affected persons, winning or blinding 
the lawyers — ^the “ liters vacates of the House ” — and drawing 
the country gentlemen, the merchants, and the courtiefs to 
act for the king’s advantage. His suggestion seems to resemble 
rather the “ influence ” and “ management ” which the 
eighteenth century politicians devised. The king might 
voluntarily tender such graces and modifications of his preroga- 
tive as might with smallest injury be conceded, in order to 
save the more important parts unimpaired (t). Besides Nevill, 
who had offered to undertake, on behalf of the future House 
of Commons, that, if the king would concede the chief points 
in dispute, the House would not be niggardly in granting 
supplies, there were some others who appear to have engaged, 
not only to facilitate the king’s dealings with the House, but 
to influence the elections. The project of these men, who, in 
the phraseology of the day, were termed the “ Undertakers," 
soon leaked out, and excited much indignation throughout the 
country. The belief that a general attempt was being made 
to pack the parliament caused the government candidates to 
be rejected on all sides. Of the members returned to West- 
minster, three hundred, or nearly two-thirds of the whole 
assembly, were elected for the first time, the constitueneies 
having evidently looked out for men who represented the 
determined spirit of the nation even more strongly than the 
members of the late parliament had done {u). 

James’s second parliament met on April 5, 1614. In the 
king’s speech certain concessions were offered, but of slight 
constitutional importance. 


(«) Soo the memorial in Gardiner, Hist. Eng., ii. 202 aeg., and ibid., 
i. 165. 

(<) Of. Gardiner, ii. 204 seq. 

(u) “ Amongst those who were thus elected were two men who were to 
set their mark upon the history of their country. Sir Thomas Wentworth, 
a young man of twenty-one, and heir to a princely estate in Yorkshire, 
represented the great county of the north ; and John Eliot, a Devonshire 
country gentleman, nine years older than Wentworth, was sent to the 
House of Commons by the little borough of St. Germans.” — Ibid. ii. 230. 
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The commons were not to be satisfied with these small/ 
instalments of justice. They went at once to the old grievancel 
of impositions (a:). A unanimous vote was passed against 
the king’s right of imposing taxes without the consent of 
parliament ; and a conference on the subject was demanded 
of the lords. The lords requested the advice of the judges on 
the leg al poin t ; but this was adroitly refused by the mouth 
of Chief Justice Coke, on the ground that the question might 
come before them judicialljw^ The lords, finally, declined the 
conference ; but in the course of their debate an incident 
occurred which caused much excitement in the Lower House. 
Neile . Bishop of Lichfield^'a sycophantic seeker after power 
and, place, indulged in very abusive language towards the 
commons. The Lower House immediately demanded satis- 
faction from the lords. The bishop, when called upon to 
explain his words, protested “with many tears J’. that he had 
been misconstrued and never meant to speak any evil of the 
commons. The lords acquainted the Lower House with what 
had passed, but expressed ah opinion that in future no member 
of their House ought to be called in question on the ground of 
common fame alo ne. *^The king now sent a message that 
unless the commons proceeded forthwith to treat of supply, 
he should dissolve parliament. But it was too late for intimi da- 
tion. They declared that they would first proceed with thS 
business of i mpositions before- takinn supply into consideration.! 

few days later, on June 7, James dissolved the parliament, \ 
which, from the circumstance of its not having passed a single! 
bill, was nicknamed “ the Addled Parliament.” It had sat a 
little more than two months. 

The sudden dissolution of parliament was not sufficient to 
appease the exasperation of James. Four members who had 
distinguished themselves by^the warmth of their Janguage^ 
Wchtwort^ Hoskins, '^Christopher Nevill,'^and Sir Walter 
Chute, were sent to the Tower. Sir Edwin Sandys and four 
other members were ordered, at the same time, not to leave 
London without permission, while Sir John Savile, Sir Roger 
Owen, Sir Edward Phelips, and Nicholas Hyde were punished 
by dismissal from the Commission of the Peace (i/). This 
intemperate action of James committed him still more deeply 
to the conflict with the House of Commons. 

During the next six years James pursued a career of arbitrary 
government unchecked by the existence of parliament. To 
supply the wants of his treasury, recourse was again had to 


(x) Extracts in Tanner, James.!., 207-8. 
\y) Gardiner, Hist. Eng., ii. 249. 
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the old expedients of forced loans, monopolies, neavy lines, 
and the rigorous exactions of the old feudal payments. At the 
time of the dissolution some of the bishops offered the king a 
contribution to help him out of his difficulties. In a few 
days their example was followed by the principal nobility 
and officers of the court ; and a resolution was then taken to 
call upon all England for a general benevolence. Letters were 
written by the Council to the sheriffs and magistrates in each 
county and borough, callmg upon them to collect and send in 
contributions from all persons of ability. Although care was 
taken to represent these payments in the character of voluntary 
contributions, the coimcil in their letters did not hesitate to 
give very strong hints that it would not be well with those 
who refused to pay. It was significant that the judges of 
assize were specially charged with the task of recommending 
payment, a mischievous resuscitation of the blended judicial 
and fiscal functions of the ancient justices itinerant. But 
despite all the exertions of the court only a very small sum 
was with much difficulty and pressure obtained. The bishops, 
courtiers, and the City of London had contributed £28,500 
previously to the general appeal. Prom the general appeal 
itself, extending over nearly three years, the total sum obtained 
was no more than £42,600. In several counties the sheriffs and 
magistrates sent up united protests against the demand, 
appealing to the Act of 1 Richard III. c. 2 against benevolences 
I and expressing their unwillingness to injure their posterity by 
'establishing a bad precedent (z). 

Sir. Oliver St. Jolm, on being applied to by the Mayor of 
Marlborough for a contribution, replied in a letter in which he 
maintained that all such contributions were contrary to 
Magna Carta and other statutes, ineluding the well-known Act 
of Richard III., and that it was improper for private individuals 
to oppose their judgment to that of the commons in parliament 
who had refused to grant any supply. He concluded, somewhat 
intemperately, by charging the king with breaking tlie corona- 
tion oath, and declaring his belief that all who paid the benevo- 
lence were supporting their sovereign in perjury. This letter 
having come to the knowledge of the council, St. John was 
sent for to London, committed to the Tower, and sentenced 
by the Star Chamber to pay a fine of £5,000, and to be impri- 
soned during the king’s pleasure. The fine was afterwards 
remitted, but he was not set at liberty for someAime. 

At this time the king and council were^lso engaged in 
investigating another affair, which was probably clothed 


(z) Gardiner, Hist. Eng., ii. 266, 266. 
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with an importance which it did not possess in consequence 
of the excited feelings roused by the levy of the benevolence, 
t Edmund Peacham, rector of Hinton St. George, Somersetshire 
\ (one of the counties which had taken the lead in remonstrating 
against the benevolence), had recently been prosecuted in the 
High Commission Court for a libel on his bishop and on the 
Consistory Court, and was sentenced to be deprived of his 
orders. While the prosecution was pending, his house was 
i searched, apparently for papers connected with the alleged 
j libel, and the officials happened to alight upon a manuscript 
treatise in the form of a sermon, together with some loose 
sheets, containing in very offensive language, such an attack 
upon the personal conduct of the king and the actions of his 
ministers, as woxild imdoubtedly, if published, have amounted 
to a seditious libel. These writings were submitted to the 
council, who, there is little doubt (though there is no direct 
evidence on the point), jumped to the conclusion that Peacham’s 
sermon, instead of being an isolated piece of puritanic in- 
temperance, had been prepared in connection with an organised 
conspiracy of the Somersetshire gentry (a). The government 
in fact felt sure that the phenomenon which we should now 
call an “ opposition ” was in fact a seditious conspiracy, and 
it was on that grormd that the four members .were lodged in 
the Tower in 1614. For a long while to come there was a very 
real difficulty in drawing the line between a “ conspiracy ” and 
a “ party.” Peacham was put to the rack and examined, as it 
is expressed by Secretary Winwood, “ before torture, in torture, 
between torture, and after torture,” in the vain expectation 
that he would reveal a plot which had never existed. No 
conspiracy or shadow of a conspiracy having been detected, 
the king and his council determined to proceed directly against 
the prisoner, not for a seditious libel, but for treason, under the 
statute of Edward III., in compassing the king’s death. The 
only semblance of evidence of an overt act of treason was 
the manuscript sermon, never preached, nor necessarily 
intended to be preached. James directed the attorney-general. 
Bacon, to confer with the judges of the King’s Bench separately, 
in order to ascertain, and probably to influence, their opinion. 
Chief Justice Coke objected (so Bacon reported to the king), 
that “ such particular and auricular taking of opinions is not 


(o) In consequence of the resistance to the benevolence shown by the 
county of Somerset, three of its magistrates had recently been summoned 
before the council to receive a lecture on the impropriety of their conduct. 
Of these, one. Sir Maurice Berkeley, may have been known to have been 
in communication with Peacham at the time of the last parliament, and 
another, John Paulet, was his immediate neighbour, and had presented 
Peacham with the living of Hinton. — Gardiner, Hist. Eng., ii. 274. 
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according to the custom of this realm ” (6). The three puisne 
judges made no difficulty in giving an opinion favourable to 
the crown; and Coke, finding himself unsupported by his 
brethren in his resistance to separate and private consultation 
of the judges, at length consented to give a written opinion, 
which proved, however, by no means satisfactory. Of the 
two grounds for questioning the treasonable nature of 
Peacham’s writing, fet, that it had, never been published, 
secondly, that even if it had been published, it did not amount 
to treason. Coke appears to have passed over the first, but 
asserted boldly that no mere declaration of the king’s un- 
worthiness to govern, without words disabling his title, 
amounted to treason (c). Peaeham was brought to trial at 
the Taunton assizes, competed, and sentenced to death. He 
was not, however, executed, but died in goal about seven 
months afterwards. 

For some time there had been indications of an impending 
collision between the king and the Chief Justice .of the King’s 
Bench (d). Now that James was at open war with the repre- 
(jentatives of the nation, and was determined to govern as long 
S^Bpssible without the co-operation of a parliament, the only 
poi^^’in the state which he had to fear was the judieial power. 
It was impossible to prevent cases involving questions of the 
utmost constitutional importance from being submitted, as 
I they arose from time to time, to the decision of the judges of 
I the land. They were the authorised exponents of the existing 
law, and thus possessed the power, if so minded, effectually 
to check the encroachments of the royal prerogative. 

Prior to Coke’s accession to the bench, the judges had shown 
themselves, on the whole, sufficiently favourable to the preroga- 
tive. No reasons could be more satisfactory to the crown 
than those upon which the judges had founded their decisions 


(6) Bacon’s Works (ed. Spedding), v. 100 ; Tanner, James I., 188-192. 
Coke’s objection was not to the consultation of the judges by the king, 
Ibut to their being consulted separately and giving " opinion by fractions.” 
'At a later time he expressed himself against the propriety of the law- 
officers consulting the judges at all (3 tnst. 29), and quoted a conclusive 
precedent in his favour from the Year Books ; but this point was never 
raised on the present occasion. — Gardiner, Hist. Eng., ii. 277. 

(c) “ Innovations of Sir E, Coke,” Bacon’s Works (od. Spading), vi. 92. 
The report of the case (Cro. Car. 126) is too brief to be much use. Holds- 
worth, V. 313-15 suggests that it was Coke’s view that an unpublished 
writing which did not impugn the king’s title was not an overt act for the 
purposes of the Statute of Treasons. Algernon Sidneg’a Case (1683 ; 

nfra, p. 676) seemingly over-ruled that view. 

(d) 'There is an exceUent account of Coke’s public career in Eoldsworth, 
History of English Law, v. 423 -493. Eor a lively biography, see Hastings 
Lyon and Herman Block, Edward Coke (New York, 1929). The discussion 
of this period, with special reference to the history of public law, in 
Holdsworth, vi. 1-302 is of very great value and interest. For a shoit 
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in the celebrated cases of the Post-nati and of the Impositions («). 

But Coke early developed upon the bench a sturdy personal 
independence, and a determination to appeal on all occasions 
to the supremacy of the law, which frequently brought him 
into conflict with the king and the ecclesiastical and courtly 
supporters of the king’s absolute power (/). The claim, 
pertinaciously asserted by the king and his eouncil, to interfere 
with the opinions of the judges in every ease in which the 
rights of the crown were in the slightest degree involved, was 
met by Coke with as pertinacious a denial. 

Matters were brought to a crisis in 1616, by the proceedings T*>e Com of 
in what is known as the “ Case of Commendams ” (g). During d^uT'' 
the time that Bishop Neile held the see of Liehfield, he had 
received from the king the grant of a living to be held “in 
commendam," that is, along with his bishopric. Two persons 
named Colt and Glover brought an action against the bishop 
on the ground that the presentation was theirs, and not the 
king’s, and they further pleaded that, owing to certain legal 
objections, the king’s grant was invalid in itself. On aceount 
of its great importance, the case was adjourned into the 
Exchequer Chamber before all the twelve judges. The 
hearing that his prerogative was likely to be called in qu6mon, 
deputed Bishop Bilson to sit in court, in his name, whilst the 
case was being argued, and to report on the language employed. 

Bilson reported that the counsel for the plaintiffs, besides 
arguing the special points of the case, had disputed the king’s 
general prerogative to grant a commendam. Hereupon James 
directed the attorney-general Bacon to write to the chief justice, 
ordering him and the rest of the judges not to proceed to 
judgment until they had spoken with the king. Coke shortly 
replied that if it was wished that the other judges should 
receive the information just given to him. Bacon had better 
write to them himself. This was done ; but the next day, 
the judges, as if nothing had happened, proceeded with their 
arguments. On the day following, they despatched a letter 
to the king, signed by all the twelve, informing his Majesty 


account of the common lawyers’ position in the conflict, see Pluoknett, 
Concise History of the Common Law (1940), 171—8, 216—19. 

(e) Supra, pp. 379, 380. 

(/) The facts are concisely stated in Gardiner, Hist. Hng., iii. 7 aeq. 
See in particular the references there cited to the case of Broumlow v. 
MitcheU, and Bacon’s argument on the writ De Bege Inconsulto, and the 
case of OlanviUe and Gowrtmey, which gave rise to Coke’s quarrel with the 
Chancery. 

(g) Reported as CoU and Olover v. Bishop of Coventry, Hobart, 140. 
• The right of granting a commendam was one of those papal prerogatives 
which passed to the Crown at the Reformation. See generally, E. Gibson, 
Codex Juris Eoclesiastici (1761), ii. 912, 1528. 
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that, as they were unanimously of opinion that the attorney- 
general’s letter was contrary to law, they felt bound by their 
, oaths to pay no attention to it, and had accordingly proceeded 
■with the case on the appointed day. 

The king, who was then at Newmarket, returned answer 
that the present case was one which concerned not merely 
the interests of private persons, but in which he himself was 
to all intents aird purposes a jarty ; that delay was necessary 
in order that he might lay before them his own case, and that 
the oath not to delay justice was not meant to prejudice the 
king’s prerogative ; and concluded by commanding them, of 
his absolute power and authority royal, not to proceed further 
in the cause till they should hear his pleasure from his own 
mouth. On his return to London, the twelve judges were 
summoned before the king and his council. James personally 
expatiated upon their misdemeanours both in substance and 
in the form of their letter, certifying him merely what they had 
done, instead of submitting to his judgment what they should 
do. He told them it was their duty to check those advocates 
who presumed to argue against his prerogative ; that the 
popular lawyers were the men who, ever since his accession, 
had trodden on his prerogative in all parliaments (A) ; that 
his prerogative was double, the one ordinary, having relation 
to private interests, and which might be and was every day 
disputed in Westminster Hall ; the other of a higher nature, 
referring to his supreme and imperial power and sovereignty, 
which ought not to be disputed or handled in vulgar argument ; 
but that of late the courts of common law had grown so vast 
and transcendent, as both to meddle with the king’s prerogative 


(h) James was careful to do what he could to repress the independence of 
the bar. In 1607, Nicholas Fuller, a bencher of Gray’s Inn (who had sat in 
James's first parliament, and was returned for the City of London in 1 614), 
was employed by two puritans, Ladd and Maunsell, committed by the 
High Commission Court for refusing the oath ex officio, to move for their 
habeas corpus. This he did on the ground that the commissioners had no 
power to ^e or imprison under the statute of Elizabeth (1 Eliz. c. 1). 
Although this interpretation was not accepted by the judges at the time, 
the language of the statute was such as to admit of argument. On the 
ground that he had slandered the king’s authority by questioning the 
power of the commission, Fuller was himself summoned before the High 
Commission Court, fined £200, and committed to prison. In 1613, James 
Whitelocke, a barrister who had been brought into notice in James’s first 
parliament by his great speech on impositions, was summoned before the 
Star Chamber on the charge of having given a private opinion to his client 
that a commission issued by the king to inquire into the state of the 
navy was illegal, on account of certain directions contained in it, as to 
punishing offenders, which Whitelocke considered contrary to the well 
known clause of Magna Carta, He was committed to the Fleet, but, on 
making humble submission, was set at liberty .-I— Fuller’s Case, 12 Bep. 41 ; 
Whitelocko’s Libor Famelicus, 33-40, 113-118: Gardiner, Hist. Eng. 
ii. 36, 188. 
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and encroach upon all other courts of justice. As s^on as he 
had concluded, all the judges fell upon their knees and asked 
pardon for their error. But Coke, though he joined in demand- 
ing pardon, entered on a justification of their conduct, reiterat- 
ing his opinion that the postponement required by the king was 
in fact a real delay of justice, contrary to the law and their 
oaths. At the desire of James, the lord chancellor Jlllesmere 
and the attorney-general Bacon then delivered their opinions, 
which were directly opposed to that of the chief justice. The 
following question was then put to the judges, one by one : 

“ Whether, if at any time in a case depending before the 
judges which his Majesty conceived to concern him either in 
power or profit, and thereupon required to consult with them, 
and that they should stay proceedings in the meantime, they 
ought not to stay accordingly ? ” All, except Coke, fearful of 
offending the king, to whom they owed all their future prospects 
of professional advancement, promised to act in future according 
to the royal wishes. But from Coke no answer could be 
extracted than ffiat, whenever such a case should come before 
him, he would do what was fitting for a judge to do. The noble 
conduct of the chief justice on this occasion has deservedly 
obtained for him the admiration of posterity. Rather than 
prostitute the independence of the judicial bench to the 
arbitrary interference of the king, he showed himself ready 
to sacrifice, for conscience’ sake, the high position to which 
his own merits had raised him. Within a few weeks he was 
censured by the council and suspended from his office, and not 
long afterwards, in November 1616, received notice that he 
had ceased to be chief justice {i). 

“ By the deprivation of' Coke,” observes Mr. Gardiner, Ooko’a dis- 
“ James obtained at a blow all that he had been seeking by 
more devious courses. The common law judges iiow held landmark, 
their offices practically, as .well as theoretically, at the good 
pleasure of the sovereign, "^om henceforward the prerogative 
was safe from attack in the courts of law. From henceforth, 
however, it also stood on its own merits, and could ho longer 
expect to obtain that moral support which it had hitherto 
received from the decisions pronounced from the bench by 
judges who were, comparatively at least with the men who 
held office subsequently to Coke’s disgrace, independent of 
the favours and the anger of the crown ” (fc). 

The foreign, policy of James was scarcely, if at all, less Foreign poiioy 

— of James. 

(i) Hallam, Const/. Hist., i. 346-349 ; Gardiner, Hist. Hng., m, l seq. ; 

Maitland, Const. Hist., 268-271. Some of the documents in the case are 
in Tanner, James I., 192-198. 

(fc) Gardiner, Hist. Eng., iii. 27. 
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that, as they were unanimously of opmion that the attorney- 
general’s letter was contrary to law, they felt bound by their 
'l oaths to pay no attention to it, and had accordingly proceeded 
'• with the case on the appointed day. 

The king, who was then at Newmarket, returned answer 
that the present case was one which concerned not merely 
the interests of private persons, but in which he himself was 
to all intents and purposes a_party ; that delay was necessary 
in order that he might lay before them his own case, and that 
the oath not to delay justice was not meant to prejudice the 
king’s prerogative ; and concluded by commanding them, of 
his absolute power and authority royal, not to proceed further 
in the cause till they should hear his pleasure from his o^vn 
mouth. On his return to London, the twelve judges were 
summoned before the king and his council. James personally 
expatiated upon their misdemeanours both in substance and 
in the form of their letter, certifying him merely what they had 
done, instead of submitting to his judgment what they should 
do. He told them it was their duty to check those advocates 
who presumed to argue against his prerogative ; that the 
popular lawyers were the men who, ever sinee his aecession, 
had trodden on his prerogative in all parliaments (h) ; that 
his prerogative was double, the one ordinary, having relation 
to private interests, and which might be and was every day 
disputed in Westminster Hall ; the other of a higher nature, 
referring to his supreme and imperial power and sovereignty, 
which ought not to be disputed or handled in vulgar argument ; 
but that of late the courts of common law had grown so vast 
and transcendent, as both to meddle with the king’s prerogative 


(h) James iras careful to do what he could to repress the independence of 
the bar. In 1607, Nicholas Fuller, a bencher of dray’s Inn (who had sat in 
James’s first parliament, and was returned for the City of London in 1614), 
was employed by two puritans, Ladd and Maunsell, committed by the 
High Commission Court for refusing the oath ex offieio, to move for their 
habeas corpus. This he did on the ground that the commiBsioners had no 
power to fine or imprison under the statute of Blizabeth (1 Bliz. c. 1). 
Although this interpretation was not accepted by the judges at the time, 
the language of the statute was such as to admit of argument. On the 
ground that he had slandered the king’s authority by questioning the 
power of the commission. Fuller was himself summoned jiefore the High 
Commission Court, fined £200, and committed to prison. In 1613, James 
Whitelooke, a barrister who had been brought into notice in James’s first 
parliament by his great speech on impositions, was summoned before the 
Star Chamber on the charge of having given a private opinion to his client 
that a commission issued by the king to inquire into the state of the 
navy was illegal, on account of certain directions contained in it, as to 
punishing offenders, which Whitelocke considered contrary to the well 
known clause of Magna Carta. He was committed to the Fleet, but, on 
making humble submission, was set at liberty Case, 12 Rep. 41 ; 
Whitelooke’s Liber Famelicus, 33-40, 113-118; Gordiner, Hist. Eng. 
ii. 36, 188. 
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and encroach upon all other courts of justice. As soon as he 
had concluded, all the judges fell upon their knees and asked 
pardon for their error. But Coke, though he joined in demand- 
ing pardon, entered on a justification of their conduct, reiterat- 
ing his opinion that the postponement required by the king was 
in fact a real delay of justice, contrary to the law and their 
oatlis. At the desire of James, the lord chancellor Ellesmere 
and the attorney-general Bacon then delivered their opinions, 
which were directly opposed to that of the chief justice. The 
following question was then put to the judges, one by one : 

“ Whether, if at any time in a case depending before the 
judges which his Majesty conceived to concern him either in 
power or profit, and thereupon required to consult with them, 
and that they should stay proceedings in the meantime, they 
ought not to stay accordingly ? ” All, except Coke, fearful of 
offending the king, to whom they owed all their future prospects 
of professional advancement, promised to act in future according 
to the royal wishes. But from Coke no answer could be 
extracted than that, whenever such a case should come before 
him, he would do what was fitting for a judge to do. The noble 
conduct of the chief justice on this occasion has deservedly 
obtained for him the admiration of posterity. Rather than 
prostitute the independence of the judicial bench to the 
arbitrary interference of the king, he showed himself ready 
to sacrifice, for conscience' sake, the high position to which 
his own merits had raised him. Within a few weeks he was 
censured by the council and suspended from his office, and not 
long afterwards, in November 1618 , received notice that he 
had ceased to be chief justice (i). 

“ By the deprivation of Coke,” observes Mr. Gardiner, Coko’e dis- 
“ James obtained at a blow all that he had been seeking by 
more devious courses. The common law judges now held landmark, 
their offices practically, as .well as theoretically, at the good 
pleasure of the sovereign. ' From henceforward the prerogative 
was safe from attack in the courts of law. Prom henceforth, 
however, it also stood on its own merits, and could no longer 
expect to obtain that moral support which it had hitherto 
received from the decisions pronoxmeed from the bench by 
judges who were, comparatively at least with the men who 
held office subsequently to Coke’s disgrace, independent of 
the favours and the anger of the crown ” {k). 

The foreign, policy of James was scarcely, if at all, less Foreign poii<^ 

... of James. 

(i) Hallam, Const. Hist., i. 346-349 ; Gardiner, Hist. Eng., iii. 1 seq . ; 

Maitland, Const. Hist., 268-271. Some of the documents in the case are 
in Tanner, James I., 192-198. 

[k) Gardiner, Hist. £ng., iii. 27. 
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irritating to his people than his domestic misgovernment. 
lOn coming to the tlxrone he immediately declared for peace 
[with Spain, regardless of the wishes of the great body of 
lEnglislunen, who, looking with twofold indignation on the 
Spanish power as the great supporter of popery and 
tyranny, and feeling boimd in honour jiot to desert their old 
allies the Dutch in their gallant and now at length hopeful 
,Siruggle for independence, were eager to carry on the war. 
James, however, was not only by nature averse from all war, 
but his notions of the divine right of kings caused him to 
regard the Dutch war in particular as a contest of rebels 
against their lawful sovereign, and therefore undeserving of 
any assistance from him. ' There were indeed many circum- 

t stances in the condition of England at the death of Elizabeth 
which rendered an honourable peace with Spain highly 
desirable ; but not content with peace, James must needs run 
counter to the whole current of national feeling and prejudice, 
by setting his heart upon a marriage between his son and the 
infanta. The execution of Sir Walter Raleigh (Oct. 29, 1618), 
imder a sentence of treason passed fifteen years previously, 
on evidence which was generally considered to be inconclusive, 
was regarded by the nation as a mean truckling to the revengeful 
demands of the court of Madrid ; and the policy of alliance 
with Spain became still more odious after the outbreak of 
the war in Germany, in which the king’s son-in-law, Frederick, 
Elector Palatine, was driven out of his hereditary dominions 
by the emjjeror. Despite his pacific temx>er, James was roused 
to attempt the restoration of his son-in-law, but while he was 
anxious to effect his object through the friendly mediation of 
Spain, the nation was clamouring to support the protestant 
interest in Germany by force of arms. In this state of affairs 
the ministers advised the king to take advantage of the war 
enthusiasm to summon a parliament, and James reluctantly 
gave his consent. 

James’s third parliament met on January 80, 1621, and 
was opened with a conciliatory speech from the throne. The 
commons made some complaints of the imprisonment of four 
of their members, at the close of the parliament of 1614, for 
words spoken in the House ; but the matter was allowed to 
drop on certain explanations being given by Mr. Secretary 
Calvert, and an assurance from the king that he would faith- 
fully maintain the privilege of freedom of speech demanded 
by the House. Two subsidies were then voted. 

On the motion of the ex-chief justice. Sir Edward Coke, 
a committee of inquiry into grievances had been early appointed. 
The first abuse to which their attention was directed was that 
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of monopolies, and this led to th^ revival of the aneient right 
of parliamentary impeachment — ^the solemn accusation of an 
.individual by the commons at the bar of the lords — ^which had 
lain dormant since the impeachment of the Duke of Suffolk in 
1450 ( 1 ). 

r Under the Tudors impeachments had fallen into disuse, 
partly through the subservience of the commons, and partly 
through the preference of those sovereigns for bills of attainder, 
or of pains and penalties (m). Moreover, the power wielded 
by the crown through the Star Chamber enabled it to inflict 
punishment for many state offences without resorting to the 
assistance of parliament. "With the revival of the spirit of 
liberty in the reign of James L, and the great outburst of 
historical research into the as yet unprinted records of the 
' mediseval parliaments, the practice of impeachment revived 
also, and was energetically used by the commons in the interest 
alike of public justice and of popular power ; nor were they 
deterred by the obscurity of the precedents, and the fact that 
even the main outlines of the procedure still remained to be 
settled. In the session of 1621, the commons impeached Sir 
Giles Mompesson and Sir Francis Mitchell, who, as patentees 
for the exclusive manufacture of gold and silver thread, for 
the licensing of ale-houses, and for the inspection of inns and 
hostelries, had been guilty of gross fraud, violence, and oppres- 
sion. The lords passed judgment on both, condemning them 
to be imprisoned, fined, and degraded from the honour of 
knighthood (n). 

The impeachments of Mompesson and Mitchell were followed 
up by others against Sir John Bennett, judge of the Prerogative 
Court of Canterbury, for corruption in his office ; and Field, 
Bishop of Llandaff, for brocage and Judicial bribery. , As yet 
the commons had only attacked private persons ; a much 
more important step was the impeachment of Lord Chancellor 
Bacon, which revived the right of impeaching the king’s 


(Z) For the beginnings of impeachment, see supra, 184, 190-3, 216-6 ; c/. 
injra, pp. 690 S. For the reasons for its revival. Tanner, James I., 321-2. 

(m) In 1534 the commons had complained to the lords of the conduct of 
Stokesley, Bishop of London, and called upon him to make answer. But 
the lor^ declared that it was unbecoming of any lord of parliament to 
make answer in that place j and the proceeding has not generally been 
regarded as a case of impeachment. — Iiords’ Journals, i. 71 ; Hallam, 
Const. Hist., i. 367, n. The proceedings against Wolsey in 1529 have 
sometimes been termed an “ impeachment,” but inaccurately. Articles 
against him were first presented to the Upper House and then sent down 
to the commons, who rejected them, chiefly through the eloquent defence 
cf his patron mode by Thomas Cromwell. Cf. Lingard, vi. 211. 

(n) Mompesson had escaped beyond sea, but Mitchell suffered his 
punishment. The outlines of the procedure can be seen in the extracts in 
Taimer, James I., 322-4. 
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ministers. He was found guilty by the lords of receiving bribes 
fi-oin the suitors of his court, and condemned to pay a fine of 
£40,000, to be imprisoned in the Tower diuing the king’s 
pleasure, to be for ever incapable of any office, place, or employ- 
ment, and never again to sit in pailiament (o). The constitu- 
tional right, revived by the proceedings against Bacon, was 
subsequently confirmed and completely re-established by the 
impeachment, in 1624, of Lionel Cranfield, Earl of Middlesex, 
Lord Treasurer of England, for bribery and other misde- 
meanours. On his trial he maintained his innocence with much 
spirit, and bitterly complained of the law which denied to him 
the benefit of counsel’s assistance. He was unanimously 
convicted, committed to prison, fined, and disabled from holding 
office or sitting in parliament, but' his remonstrance on the 
harshness of the law induced the lords to make an order that 
in future cases of impeachment the accused should be furnished 
with copies of the depositions for and against him, and that 
on deiiuind he shoidd be aUowed the aid of counsel (p). 

Not content with reasserting their ancient right of impeach- 
ment, the commons, in the session of 1621, were hurried by 
their zeal against poperj' and their enthusiasm for the protestant 
Elector Palatine, into an act which was at once an invasion of 
the judicial rights of the lords and a piece of gross and cruel 
injustice. ■''It came to the knowledge of the House that Edward 
Floj'd, a Roman catholic barrister, then a prisoner in the Fleet, 
had expressed his satisfaction that “goodman Palsgrave and 
goodwife Palsgrave ” (the Palatine and his consort) had been 
driven from the city of Prague. ''The commons, who suspected 
James of being very lukewarm in his son-in-law’s cause, appear 
to have been lashed^to a sudden paroxysm of rage by this 
flippant expression. Floyd was “ impeached before the com- 
mons ” — ^an unheard-of proceeding — and condemned by the 
House to pay a fine of £1,000, to stand in the pillory in three 
different places for two hours each time, and to be carried 
from place to place on horseback, without a saddle, with his 
face to the horse’s tail, and the tail in his hand. The jurisdiction 


(o) Prothero, 334 ; more fully. Tanner, James I., 324-334. It is to the 
credit of James that, recognising the transcendent genius of the great 
philosopher, he mercifully released him from the Tower after a short 
confinement, remitting the fine and the other parts of the sentence, and 
conferred upon him a pension of £1,800. For the career and position of 
Bacon, see Holdsworth, Hist, of Eng. Law, v. 238-254. Bacon’s Case, 
and Middlesex’s case are the first examples of a particular person being 
disabled from sitting in parliament. 

(p) Lords’ Journal, iii. 307-383, 418. The proceedings against Middlesex 
were apparently promoted by Buckingham, who was at variance with him 
and determined on his ruin. See Montague, Pol. Hist., ed. Hunt and 
Poole, vol. vi. p. 118 ; Gardiner, Hist. Eng., v. 229-230. 
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of the commons in the matter rested on their assertion — ^made 
earlier in the reign {q) that they were a “ court of record.” 
That assertion, in its turn, rested on the fact that the House 
had at various times imposed fine and imprisonment (r). f The 
lords, considering this proceeding to be an infringement of 
their privileges, and denying that the commons were entitled 
to that jurisdiction save over their own members, or over non- 
members who had infringed the privileges of the commons, 
requested a conference with the commons .y As early as the first 
year of Hem*y IV., an entry on the rolls of parliament had 
declared that the judicial power of parliament did not belong 
to the commons (s), and in this very session they had come to 
a vote, prior to impeaching Sir Francis Mitchell (whom they had 
at first condemned out of hand at their own bar), that they had 
no.. jurisdiction over cases which did not concern the privileges 
of their House. Without now formally confessing themselves 
in the wrong, they agreed that the prisoner should be arraigned 
before the lords, and entered a declaration in their journals 
that the proceedings in the Lower House should not be “ drawn 
or used as a precedent to the enlarging or diminishing of the 
lawful rights or privileges of either House ” (t). The lords then 
proceeded to impose an even more fantastic sentengp^ Their 
right to do so was almost as dubious as that of the commons, 
Floyd had not attacked the lords, nor was he a peer charged 
with felony. The later suggestion that Floyd was impeached (w) 
by the commons before the lords is not warranted by the 
journals of either house. 

The parliament had now sat four months busily engaged 
in impeaclunents, inquiries into grievances, and the preparation 
of bills of reform, but without paying any attention to the 
king’s request for a further supply in addition to the two 


(3) Supra, p. 376. 

(r) It has been suggested that Coke was responsible for this seemingly 
oblique definition, and that political tactics dictated it : S. £. Thome, 
Courts of Becord and Sir Edward Coke, University of Toronto Law 
Journal, ii. 24-49, and Notes on Courts of Becord, West Viiginia Law 
Quarterly, xl. 347-369. 

(a) Supra, p. 215 ; Bot. Farl., iii. 427. 

(t) Frothero, pp. 337-339. By the lords, Floyd was adjudged, in 
addition to the punishment of the pillory, to pay a fine of £5,000, to be 
degraded from the estate of a gentleman and held infamous, to be whipped 
at the cart’s tail from the Fleet to Westminster Hall, and to be imprisoned 
for life at Newgate. On the following day, the whipping was remitted on a 
motion of Prince Charles. — Lords’ Joum., 148. At the end of the session 
the king remitted the fine and gave Floyd his liberty. “ Never,” says 
Montague, op. eit., p. 101, *' did ho [the Idng] appear to more advantage 
in comparison with the houses than m his mercy to Floyd.” 

(«) The conjecture of Lord Halo, Jurisdiction of the Lords’ House, 
101—2 (c/. Francis Hargrave’s cautious comment in his introduction, xix). 
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subhidies already granted. Impatient at the delay and tired 
of listening to grievances, the king, much to the chagrin of the 
commons, prorogued parliament till November. 

When the conunons re-assembled in November they were 
anything but a complacent frame of mind. During the 
recess Sir Edwin Sandys, a prominent parliamentary orator, 
had been arrested, together with the eminent legal historian, 
John Selden, his legal adviser, examined before the council, 
on some secret charge, and kept in confinement for a month. 
The commons took up the cause of their member with great 
warmth. Sandys was absent through illness, but although 
Mr. Secretary Calvert declared that his arrest had no connection 
with his speeches in the House, two members were appointed 
to visit him and solicit a disclosure of the truth (®). 

Wliile expressing themselves willing to grant a moderate 
subsidy, the commons resolved first of all to enter upon the 
question of grievances. On the proposition of Sir Edward 
Coke, a petition was drawn up against the growth of popery. 
It asserted that both the pope and the king of Spain were 
aspiring to universal dominion^ the one spiritual, the other 
temporal ; that to these two powers the English papists looked 
for support ; and that their hopes had been recently raised 
by the report of an intended marriage between the Mnce of 
Wales and the infanta of Spain ; the House therefore prayed 
that the king would marry Ids son to a protestant princess, and 
would order an e xpedition to be s ent' against that powr 
(meaning Spain) which first maintained tl\e war in the Pala- 
tinate {y). The king having furt ively obtained a conv o f this 
petitipn, before its p resentatio n, wrote a peremptory letter to 
the Speaker, forbid^ng the House to meddle generally with 
mysteries of state, and in particular’ not to speak of his son’s 
match with the daughter of Spain, or touch the honour o^any 
prince his friend or ally. ( Sandys’ commitment, he told them, 
was not for anything’ in his public conduct ; adding, however : 
“ We think ourself very free and able to punish any man’s 
misdemeanours in parliament, as well during their sitting as 
after ; which we mean not to spare hereafter, upon any occasion 
of any man’s insolent behaviour tlierc that shall be ministered 
unto us ” (z). Undismayed by the king’s menacing language, 
the commons presented to him a strong but respectful justifica- 
tion of their conduct, in which■ ^advR^ting to t hat part of tlie 
king’s message which threatened them for freedom of speech, 
they claiined the privilege as their “ ancient and undoubted 


(x) Com. Joum., i. 043, 644, 662 ; Gardiner, Hist. Eng., iv. 133, 233. 

(y) Prothero, 307 ; Tanner, James I., 276-9. 

(z) Prothero, 310 ; Tanner, James I., 279. 
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I right, and an inheritance received from their ancestors ” (a). 
In a long, laboured, and sarcastic reply, James dwelt at length 
on their unfitness for meddling with matters of government 
far above their reach, commended to them the maxim “ne 
sutor ultra crepidam,” and concluded by remarking, “ although 
we cannot allow of the style, calling it your ancient and 
undoubted right and inheritance, but could rather have wished 
that ye had said that your privileges were derived from the 
grace and permission of our ancestors and us (for most of 
them grow from precedents, which shows rather a toleration 
than inheritance), yet we are pleased to give you our royal 
assurance, that as long as you contaiii yourself within the 
limits of your duty, we will be as careful to maintain and 
preserve your lawful liberties and privileges as ever any of 
our predecessors were, nay, as to preserve our own royal 
prerogative ; so as your house shall only have need to beware 
to trench upon the prerogative of the Crown, which would 
enforce us, or any just king, to retrench them of their privi- 
leges ” (b). 

It was impossible for the conunons to leave unanswered 
- this explicit attack upon the essential privileges which they 
claimed as their birthrigh t. On the eve of the Christmas recess 
they jdrew up and recorded in their journal their memorable 
ppertestation of December 18, 1621, in these words : — 

" “ The commons now assembled in parliament, being justly 
occasioned thereimto, concerning simdry, liberties, franchises, 
and privileges of parliament, ^ongst others here mentioned, 
do mjike this protestation following 

“ That the" liberties, franchises, privileges, and jurisdictions^ 
of parliament, a^e the ancienF and undoubted birthright and 
inheritance of the subjects of England : 

“ And that the -arduous and, urgent affairs concerning the 
king, state, and defence of the realm, and of the Church of 
England, and the maintenance and making of laws, and redress 
of mischiefs and grievances, which daily happen within this 
realm, are proper subjects and matter of counsel and debate in 
Parliament ; 

“And that in the handling and proceeding of those busi- 
nesses, every member of the House of Parliament hath, and of 
right ought to have, freedom o f speech to propound, trea t, 
reason, and bring to concfusion, the same : 

“ And that the commons in parliament have like liberty 
and freedom to treat of these matters, in such order as in their 
judgments shall seem liltesl : 

(а) Prothero, 311 , Tanner, James I., 280-3. 

(б) Prothero, 312 ; Tanner, James I., 283-7. 
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“ And that every member of the said House hath like freedom 
from all impeachment, imprisonment and molestation (other 
than by censure of the House itself), for or concerning any 
speaking, reasoning, or declaring of any nmtter or matters, 
touching the parliament, or parliament business : 

“ And that if any of the said members be complained of 
and questioned for anything done or said in parliam ent, the 
sa me is to be showed to the kin g by the advice and assent 
of all the commons assembled in parliament, before .the king 
give cr edence to any private in formation ” (c). 

Sending for the journals of the commons, James, in the 
presence of his coimcil, tore up the obnoxious protestation 
with his own hand. He dissolved parliament by a lengthy 
proclamation setting forth his view of its proceedings (d ) ; and 
revenged himself on the “ ill-tempered spirits ” by committing 
Sir Edward Coke'^d Sir Robert PhelipS^ the Tower, and 
Selden, Pym, and Mallory to other prisons : while Sir Dudley 
Digges, Sir Thomas Crewe, Sir Nathaniel Rich, and Sir James 
Perrot were sent in a sort of honourable banishment, to act as 
Royal Commissioners in Ireland (e). “ It is worthy of observa- 
tion,” re marks Hallam, “ that in t his ses sion a portion of the 
Upper House liad united m opposing the couH, Their opposi- 
tion must be reckoned an evident sign of the^hange that was 
at work in the spirit of the nation, and by which no r ank could 
be wholly unaffected .” This minority in the lords included 
Oxfop^ Southamptoij^ Essev Warwjck, Saye, and Spencer. 
The fiarls of Oxford and Southampton were summoned before 
the council, and the former, on pretence of having spoken 
words against the king, was co mmitted to the Tow er ( /). 

James’s fourth and last parliament met on February 19 , 
1624 . From December 18 , 1621 , for over two years, James 
had again contrived to manage without a parliament. The 
bishops, judges, county and civic magistrates had been directed 
to collect a benevolence (g). The abandomnent of the projected 
marriage between the Prince of Wales and the Infanta of 
Spain, in which the king was reluctantly induced to acquiesce 
through the interested influence of the favourite Buckingham, 
rendfered the commons unexpectedly complaisant. James on 
his part exhibited a condescension equally unusual. H^ 
.submitted for their consideration and advice Thelnatrimonial 
negotiations with Spain, and the desirability of entering in^ 


(c) Com. Journ., i. 668 ; Bushworth, i. 53 ; Frothero, 313. 

(d) Tanner, James I., 289-296 ; Frothero, 314-317. 

(e) Bushworth, i. 66. 

( f ) Hallam, Const. Hist., i. 368. 

(p) The doouments are in Tanner, James I., 370-3 ; Frothero, 369-361. 
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a war for the recovery of the Palatinate, and even promised, 
that if they would grant the money for the war, it should be 
paid iirto the 'hands o.f. treasur ers app o inted by the comm ons, 
and that he wou ld not trea t of peace witho u t pre vio usly t aking 
their advice. The commons voted three subsidies and three- 
hfteenths (about £300,000) ; and eight citizens were appointed 
treasurers, and ten other selected persons a. eonneil of w ar 
all of whom were to he accountable for their conduct to the 
com mons in parliament (ft). 

Besides confirming their right to impeach the ministers of 
the crown, by their proceedings agaimst the Earl of Middlesex, 
to which reference has been already made, the commons, in 
this session, procured the passing of several salutary statutes, 
of which the most important was a declaratory “ Act concerning 
monopolies, and dispensations with penal laws and the for- 
feiture thereof.* All monopolies ; all licences' to do, use, or, 
exercise anything against the tenor or purport of any law or 
statute, or to agree or compound with others for any penalty 
or forfeiture limited by any statute ; all 'grants or promises of 
the benefit of any torteirure or penalty due on any statute, 
made before judgment thereupon had and all proclamations, 
inhibitions, and other pro ceedings any way tending to the 
furthering o r countenancing of the same or any of them — ^were 
declared to be contrary to the laws of the realm aird utterly 
void (t). 

On May 29, 1624, James parted with his last parliament, in institutional 
which, for the first time throughout his reign, hardly any jame?s°roi»n. 
difference had arisen between the c r own and the compions. 

He died on March 27, 1625. The constitutional results of his 
reign are thus concisely summed up by Hallam : “ The commons 
had now been engaged for more than twenty years in a struggle 
to restore and to fortify their own and their fellow subjects’ 
liberties. They bad nhtgmofi in <-Mc pp piod but one legislative 
measure of importance, the late donlaratnrv Aei- -ngainot 
monopblies. < But they had rescued from disuse their ancient 
right 'of impeachment. They had placed on record a protesta- 


Aot against 
monopolies. 

A> 


(A) 21 & 22 Jao. I. co. 33-43 ; Prothero, 278-280; Tanner, James I., 

374r-381. 

(t) 21 & 22 Jao. I. 0 . 3 ; Prothero, 275. It is under an exception Patents for 
contained in this Act that the crown has since exercised the right of inventions, 
granting letters-patent for new inventions, which would otherwise have 
been included in the general declaration against monopolies. It is provided 
that the Act “ shall not extend to letters-patents and grants of privilege 
for the term of fourteen years or under, hereafter to be made, of the sole 
working or making of any manner of new manufactures within this realm 
to the true and first inventor or inventors of such manufactures, which 
others, at the time of making such letters-patents and grants, shall 
not use.” 
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tion of their claim to debate all matters of public concern. 
They had remonstrated against the usurped prerogatives of 
binding the subject by proclamation, and of levying customs 
at the out-ports. They had secured beyond controversy theii- 
exclusive^rivilege of determining contested elections of their 
memberst.'^lOf these advantages, some were evidently incom- 
plete, and it would require the mc^t vigor ous exertions o f future 
parliamen ts to r ealise th e m ” (k). ' 
iThe^aitling change in the temper of parliament is nowhere 
betfer seen than in the earl y proceedings of James ’s first 
parliament, when the commons denied to the crown aU initiative 
and setthemselves up as, in effect, the government^^j ^uch a 
claim would have been impossible had not the iSng’s own 
officers sadly defaulted in their duty — at the beginning of that 
same parliament, when members \rere expecting a statement 
from the privy councillors of the business to be brought before 
them on the ting’s fcehalf, there was complete silence from the 
official benche^ (m ). It is not surprising that after this awkward 
pause the house should proceed on its own account to the 
disc ussio n of “ grievances.” 

The crown evidently did not appreciate the need for skilful 
leadership by m inisters arid privy councillors in the house of 
commons, in spite of the very able memorial by Sir Henry 
Nevill which has already been mentioned (n), and its attempts 
to maintain contact with the house by other means produced 
irritation rather than loyal co-operation. /.James himself sent 
frequent messages, attempting thereby to carry out what 
should have been the councillors’ function of guiding the house ; 
in fact, the result was to diminish the authority of the^ crown. 
Elizabeth’s messages were rare b ut decis ive ; James’s were 
extremely frequent, and were couched in 'extravagant terms 
which almost compelled the commons to put in controversial 
^answers, the whole prbceeding' thus degenerating into an 
unseemly wrangle (o). Another of James’s expedients was . 
equally ill-advised ; this was his attempt to persuade the 
comtrions indirMtly through conferences between the commons 
and the lords. ^It is true that the lords selected for this purpose 
■ ministers and privy councillors from among their number, but 
in the nature of things, a conference occurred so late in the 
proceedings that success was unlikely when parties had already 
taken up positions from which they could not easily withdraw — 


(k) Hallam, Const. Hist., i. 373. 

(l) Supra, p. 372. 

(m) Wallace Notestein, The Winning of the Initiative, 66, n. 1. 

(n) Supra, p. 387. 

(o) Notestein, op. cit., 41. 
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to which must be added the unwillingness of the commons to 
accept guidance from the upper house, and the fact that James 
had earned the ill-will of many of the peers. A third possibility 
was to use th e Spea ker, whose historical position gave him the 
opportunity of serving as a link between the crown and the 
house. The necessity of pleasing two masters made the 
speaker’s office very difficult; for the most part, he was a 
royal^epresentative in the hous^ooking to the crown for the 
furtherance of a career in law or administration of which the 
speakership was the first considerable step. Nevertheless, at 
the express command of the house he might have to use language 
which differed widely from his own sentiments. In a moment 
of crisis he might have to choose between his masters, and on 
one momentous ^occasion of which we shall speak, he chose the 
house, even in the presence of th e king himself (p) ; on another, 
he had to be held in the chair while the house took action of 
which the Speaker’s other master disapproved (g). The result 
of so ambiguous a position was that neither the king nor the 
house could feel complete confidence in the Speaker. , The 
distrust felt by the house is well illustrated by the rapid growth 
of the practice of the whole house going into committee ; the 
result was that the Speaker left the chair, and quite possibly 
that circumstance contains the reason for the procedure (r). 
At the same time, the influence of the privy councillo rs was less 
easily exerted in the larger body, while even on select com- 
mittees the proportion of councillors declined. James’s growing 
reliance upon favourites such as Carr and Villiers also contri- 
buted to the decline of the cou ncillors’ prest ige as it came to be 
realised that thw were not completely ^dnuttedTo the king’s 
confidence (s).%/Left to rely upon its own resources, therefore, 
it is not surprising that the house should have sought in its 
lawyer-publicists that leadership which it had failed to find in 
the administrators and politicians of the council. The lawyers 
were a predominant element in the house, understood the 
growing complexities of parliamentary procedure, had a fairly 
clear idea of constitutional principles, and in several cases were 
good speakers and debaters. Finally, the house and its pro- 
ceedings aroused steadily increasing interest as the reign grew 
longer, and for the parliament of 1621 this is abundantly 
illustrated by the number and quality of the notes and diaries 
compiled by members for their own use (t). 

(p) Infra, p. 460. 

(g) Infra, pp. 421-2. 

(r) Notostein, op. cU., pp. 41, 47. 

(s) Ibid., 46, n. 1. 

(t) Now printed as Commons’ Debates. 1621 (ed. W. Notoatein, F. H. 
Keif and H. Simpson, 7 vols., 1936). 
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CHARLES I 

FROM HIS ACCESSIOK TO THE MEETING OF THE LONG 
PARLIAMENT 

( Charles i succeeded to the ^one on the death of his father, 
at the age of twenty-four.^/Nurtured from his infancy in the 
doetrine of the dhTne right and absolute power of kings, which 
James I had so industriously promulgated, and which the 
church, the court, and th e judicial bench had openly espous ed 
as the true principles of religion and policy, Charles ‘>came a 
party man to the throne, and continued an invasion on the 
people’s rights while he imagined himself only concerned in the 
defence of his ownjf^). Distrust of his own judgment and 
too great a deference for the opinions of others, whose Ul advice 
[he followed, are the greatest faults admitted by his zealous 
[partisan Lord Clarendon. Unhappy in the choice of his 
' councillors — in Buckuigham, Str^ord, and Laud, more 
especiaUy — he certainly was, but it was his own insincerity 
and innate p ropensity to intrigue which contributed m ore than 
anj-thing else' to embitter the struggle between him and his 
people, and which in the end effectually closed the door against 
reconciliation. “ Faithlessness,” observes Macaulay, “ was 
the chief cause of his disasters, and is the chief stain on his 
memory. He was, in truth, impelled by an incurable propen- 
sity to dark and crooked ways. It may seem strange that his 
conscience, ■which, on occasions of little moment, was sufficiently 
sensitive, should never have reproached him with this great 
vice. But there is reason to believe that he was peEfidiOttSTnol 
only from constitution and from habit, but also on principle. 
He seems to have learned from the theologians whom he most 
esteemed, that between him and his subjects there could be 
nothing of the nature of mutual contract ; that he could not 
even if he would, d'vest himself of his despotic authority ; and 
that in every promise which he made, there was an imphe d 
resers'ation that such promise might be broken in case of 
necessity, and that of the necessity he was the sole judge” (b). 
fThe first fifteen months of Charles’s reign saw two parliaments 
successively’ summoned and abruptly' dissolved. Guided by the 
pernicious coimsels of Buckingham, his heart was set upon a 


(а) Bolingbroke (ed. Mallet, 1754), i. 516. 

(б) Macaulay, Hist. £ng., i. 72. 
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war with Spain, a war which, though approved by the last 
parliament of his father, had not yet been declared, and might 
easily have been avoided.^ Before commencing hostilities 
funds were absolutely necessary, and Charles expected from the 
commons a large and unconditional grant. But the members 
of the Lower House were much more impressed with the neces- 
sity of securing the redress of grievances and placing the enjoy- 
ment of civil liberty upon a secure basis, than eager for the 
prosecution of the war whi^ their predecessors and the public 
had so loudly demanded;) (They accordingly doled out supplies 
very sparingly, granting in the first parliament but two subsidies 
(about £140,000). They further proposed to grant the customs 
duties of tonnage and poundage for one year only, instead of for 
the king’s life as had for two centuries been the practice. The 
lords rejected this, with the result that Charles collected th^ 
tonnage and poundage without parliamentary authority (c). 
CThey had no intention of refusing a further supply, but were 
resolved to avail themselves of their constitutional right to make 
it d ependen t iipnn-rpf?rAs<i of grievances — conspicuous among 
them being the fear of a Roman Catholic revival, augmented by 
the new tendencies in Anglicanism itself associated with Laud 
and the “ Arminians,’jJ Professing themselves “ ready in a con- 
venient time, and in a parliamentary way, to afford all necessary 
supply to his Majesty upon his present and all other his just 
occasions, ’)^they were eqxially determined “ freely and dutifully 
to do their utmost endeavours to discover and reform the abuses 
and grievances of the realm and state ’y(d). Indignant that 
they should thus dare to prescribe to him, the king hastily 
dissolved his first parliament, and endeavoured to raise money 
upon privy seals (e) ; f but within six months he again found iy 
necessary to seek parliamentary aid. •> -- 
One of the chief causes of the late tlissolution had been the I 
desire of Charles to screen his favourite Buckingham from I 
anticipated impeachment by the commons. One of the mosfr* 
learned and moderate members. Sir Robert Cotton, in notes for 
a speech which was never actually delivered, alluded to “ the 
young and simple counsel ” by which the king was led. “ We 
only,” he said, “ in loyal duty offer up our humble desires, that 
since his Majesty hath, with advised judgment, elected so wise, 
religious, and worthy servants to attend him in that high 
employment, he will be pleased to advise with them together a 
way of remedy for these disasters in state, brought on by long 


(c) Hallam, i. 376 ; Gcirdiner, Hist. Eng., v. 364. 

Id) Rushworth, i. 194 ; Gardiner, Documents, 2. 

(e) Rushworth, i. 196; the parliament had adjourned to Oxford as the 
pla^e was raging in London, 
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security and happy peace ; and not be led with young and 
simple comisel ” (/)• 

/Care had been taken to prevent several of the most popular 
otators of the last parliament from sitting in the new assembly 
by appointing them sherifis (g) for the year ; but this manoeuvre 
{Tailed in its effects. Irritated more than ever against the 
favoimite, the new parliament determined to proceed to his 
Wpeaehment. Whilst the commons were preparing materials 
for the charge, the king sent them word : “ I wotild not have the 
■ house to question my servants, much less one that is so near me. 
lAnd therefore I hope to find justice at your hands to punish such 
as shall offend in that kind.” Buckingham, he assured them, 
had done nothing without his own special direction ; “ certain 
it is that I did command him to do what he hath done.” At the 
same time he requested an inunediate supply (h). » 

The commons resolved That three subsidies and three 
fifteenths should be granted to the king ; but with a proviso 
.that the bill of supply should only be brought in after they 
had presented their grievances and received the king’s answer. 
Addressing the king, they declared “ that it hath been the 
ancient, constant and undoubted right and usage of parliaments 
I to questi on and complain o f aU persons of what degree soever, 
j found pievous to the commonwealth, in abusing the power and 
! trust committed to them by their sovereign.” And as t o the 
supply, that “ though it hath been the long custom of parlia- 
ments to handle the matter of supply with the last of their 
businesses ; yet, at this time, out of extraordinary respect to 
your person and care of your affairs, we have taken the same 
into more speedy consideration,” and have agreed to a resolution 
for a present supply (i). 

j Buckingham wa s now formally impeach ed. Two of the 
jmanagers on the part of the commons, Si^^John Eliot and 
Sir Du^ey Digges, were committed to the Tower by the king 
'for alleged insolence of speech. The commons, incensed, 
declared that they would do no more business until their 
members were set at liberty. ' Sir Dudley Carleton, vice- 
chamberlain of the household, endeavour ed to frighten the 
I House into submission by insinuating that the king might very 
likely be tempted to govern without a pa rliament, like the 


( / ) Forster, Sir John Eliot, i. 249 ; c/. Gardiner, Hist. Eng., v. 425, n. 
{g) Among them were Sir Edward Coke, Sir Bobert Fhelips, Sir Thomas 
Wentworth (who had not yet gone over to the court party), and Sir Francis 
Seymour. Coke discovered the act {supra, p. 187) in 1621 ; Holdsworth, 
V. 449 ; H. Hulme, the SheriEf in the House of Commons from Elizabeth 
to Cromwell, Journal of Modern History, i. 361-377 ; Anson, i. 84. 

{h) Gardiner, Documents, 3. 
ji) Bushworth, i. 249. 
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princes on the continent. But the commons compelled him to 
apologise, and a large number of peers having assured the_yng 
t hat Sir D udley Digges had not spoken the words imputed to 
him, tne t wo prisoners were shortly afterwards release d (fe). 

Not contented with attacking the privileges of the commonsH AttBoks on the 
Charles was imprudent enough wantonly to provoke a quarrel 
with the House of Lords. For permitting his son, without the I i82fl. 
king’s licence (as head of the house of Stuart), to marry Elizabethr 
Stuart, daughter of the Duke of Lennox, the Earl of Arundel 
(an enemy of Buckingham) was committed to the Tower during 
the session of parliament. The lords, resenting this attack upon Freedom of 
their privileges, resolved, “ that no lord of parliament, the OTrest!"”" 
parliament sitting, or within the usual times of privileges of 
parliament, is to be imprisoned or restrained without sentence 
or decree of the House, unless it be for treason or felony, or 
refusing to give surety for the peace ” (1). After a contest of ^ 
three months between the king and the lords, Arundel was at 
length set at liberty. 

Another enemy whom Buckingham specially feared was the The right t.i n 
Earl of Bristol (John Digby), who having been ambassador to ^ammoiu. 
Spain at~the time of Prince Charles’s visit, had it in his power 
to make most damaging disclosures concerning the duke’s 
conduct there. Charles refused him a writ of summons to 


parliament. Bristol complained to the peers of this violation 
of their common privilege ; and the peers insisting, the king 
sent the writ, but with a letter forbidding the earl to avail 
himself of it on pain of the royal displeasure {m). This letter he 
laid before the House of Lords, and the next day the attorney- 
general, by the king’s order, charged him with high treason at 
the bar of the House in the hope that the Earl would be silenced 
in consequence. Bristol retaliated by accusing the Duke of 
Buckingham, who thus became the object of two concurrent 
prosecutions, respectively instituted by the House of Commons 
aTid_h y a former c nlleagiie in the late king’s service.^/ 
jfTo protect his favourite, and at the same time to thwart’ 
the pret ension of parliam ent, involved in this attack upon 
Buckingham, to control the appointment of the ministers of 
the crown, Charles determined to dissolve parliament. The 
peers petitioned against this design, but the king angrily replied, 
“ No, not a minute,” and the diss olution w as immediately 
declared («). ^ 


(k) Bushwortb, i. 360-367. 

(i) Ibid., i. 369 ; Gardiner, Documents, 44, 46. 

(m) Gardiner, DooumentB. 44-46. 

(n) For the impeachment of Buckingham, see Gardiner, Hist. Dng., vi. 
ch. Iviii., and Documents, pp. 3-46. 
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[By this hasty and ill-advised dissoluti on before the liberal 
su^i^es conditionally promised had been granted, the king 
found himself without funds to carry on the war with Spain,/ 

E le again had recourse to the old illegal methods of raising 
loney (o). Tonnage and poundage were arbitrarily exacted ; 
ommissions Uvere issued to compound with recusants for 
dispensing with the penal laws ; privy seals and benevolences 
were demanded from the rich ; and the seaport towns wer^ 
ordered to furnish vessels armed and equipped — the first! 
■attempt at ship-money. But that which excited the greatest 
indignation was the levpng and exa cting of a general loan from 
ev ery subje ct, ^according tc/the rate at which he had been 
assessed to the last subsidj^ The common people who refused 
to contribute were punish^ by impressment into the army or 
the navy ; many of the gentry were committed to prison ; 
[Several regiments of soldiers were sent into different counties and 
Iquartered upon tl^ inhabitants ; and in some places martial 
law was enforced^ Ch ief Justice Cre we, who refused to admit 
! the legality of the loan7 was punished by dismissal from his 
office. 

Of the many persons imprisoned throughout England for 
refusing the loan, five only. Sir Thomas Darnel, Sir John Corbet, 
Sir Walter Earl, Sir John Heveningham and Sir Edmund 
Hampden (cousin of John Hampden, afterwards so celebrated), 
sued out their writs of habeas corpus in the King’s Bench, to 
which the Warden of the Fleet returned that they were detained 
under a warrant from the Privy Council “ by special command 
of the king.” This gave rise to a most important discussion as 
to the sufficiency of such a return as a legal cause detention, 
there being no charge made against the prison^rs^^oy, Selden, 
and other eminent counsel for the prisoners, ai^ed with much 
ability and learning in favour of the eharrered immunity of 
English subjects from arbitrary detention, against the attorney- 
general, Sir Robprt Heat h, .who upheld the absolute prerogative 
of the crown/" The judges displayed great moderation and 
apparent impartiality while the question was being argued ; 
j but in the end Sir Nicholas Hyde, chief justice, gave the decision 
' of the court in favour of the crown, and the prisoners were 
remanded to custody — a custody which, by this judgment, 
might be indefinitely prolonged, without any specific charge 
being brought against the prisoners, y«r any .trial with its con- 
sequent condemnation or acquittaj^^p). The judgment rested 


(o) See the materials in Gardiner, Documents, 46-67. 

(j>) Darnel’s case, 3 St. Tr. 1 ; Gardiner, Documents, 67-64 ; Hist. Eng., 
vi. 213-217 ; Broom’s Const. Law (ed. Denman), 16^204; Holdsworth, 
vi. 34-7. 
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principally upon the “ resolution in Anderson ” (j) which was 
quoted by the Attorney-General from a manuscript, and 
accepted bj>' the court as decisive, temporary triumph of 
the king was dearly bought at the price of the indignation which * 
it spread among the people, who saw their right of personal 
liberty practically annihilated by this decision^ 

^Undeterred by the difficulties which he had encountered in 
providing for the war with Spain, Charles rashly entered, at the 
instigation of Buckingham, upon a fresh war with France.) 
After the disastrous and humiliating failure of the expedition of 
the favourite to th e Isle of Rh^ (July 10 — Oct. 30, 1627), the 
absolute necessity of a large supply for carrying on the w^ 
forced the king to summon a third parliament. /Previously to I Third 
its assembling, it \yas deemed advisable to release the^ persons/ 
impri soned for re fusing the loan. Seventy -six were thus set a» 
liberty ; of whom twenty-seven (Sir Thomas Wentworth, after- 
wards Earl of Strafford, being of the number) were immediate!^ 
returned to the new parliamept. 'Charles opened the sess ionj 
with a proud and threatening speech. “ There is none here,” 
he said, “ but knows that common danger is the cause of this 
parliament, and that supply, at this time, is the chief end of it. 

. . . Every man now must do according to his conscience ; 
wherefore, if you (which God forbid) should not do your duties 
in contributing what the state at this time needs, I must, in 
discharge of my conscience, use those other means, which God 
hath put into ray hands, to save that which the follies of 
particular men may otherwise hazard to lose. Take not this as a 
threatening (for I scorn to threaten any but my equals), but 
an admonition from him that, both out of nature and duty, 
hath most care of your preservations and prosperities.” The 
lord keeper added : “ This way (of supply), as his Majesty hath 
told you, he hath chosen, not as the only way, but as the fittest ; 
not as destitute of others, but as most agreeable to the goodness 
of his own most gracious disposition, and to the desire and weal 
of his people. If this be deferred, necessity and the sword of 
the enemy make way to the others. Remember his Majesty’s 
admonition ; I say remember it ” (r). The commons were not 
at all disturbed by this menacing language. They had come 
together, said Wentworth, who was so soon to desert the 
popular cause, firmly determined on vindicating the “ ancient 
vital liberties, by reinforcing the ancient laws made by our 
ancestors ; by setting forth such a character of them as no 
licentious spirit shall dare to enter upon them ” (s). They at 

(g) Svpra, p. 347. 

(r) Rushworth, i. 4S0-484. 

(s) Ibid., 1 . 496. 
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once resolved themselves into a committee of grievances to 
consider “ the liberty of the subject in his person and in his 
goods.” The principal matters discussed were : (1) illegal 
exactions under the name of loans ; (2) the arbitrary commit- 
ment of those .who refused compliance, and especially the recent 
decision of the King’s Bench remanding Sir Thomas Darnel and 
others upon a habeas corpus ; (3) the billeting of soldiers on 
private persons ; and (4) the infliction of punishment by martial 
law. The Commons passed resolutions “/That no freeman ought 
to be detained or kept in prison or otherwise restrained by the 
command of the king or the Privy Council, or any other, unless 
some cause of his commitment, detainer or restraint be expressed 
for which by law he ought to be committed, detained or re- 
strained ” ; and “Tthat it is the ancient and undoubted right of 
every freeman that he hath a full and absolute property in his 
goods and estate ; that no tax, tallage, loan, benevolence, or 
other like charge, ought to be commanded or levied by the king 
or any of his ministers, without common consent by act of 
parliament." Then for two months the attention of both 
Houses, either in conference or in separate debate, was almost 
exclusively devoted to the subject of a petition to the king for 
a declaratorj' confirmation of these liberties. The question was 
exhaustively argued by Selden, Coke, Littleton, Digges, Noy, 
and other eminent law 5 ’crs on the part of the commons, and by 
the attorney-general Heath, Serjeant Ashley, and others, as 
counsel for the crown. In the meantime the commons, anxious 
not to give the king any just cause of offence, unanimously 
voted the > nusually large amount of five subsidies (£350,000), 
but deferred the passing of a regular money bill until their 
grievances should be redressed. The king tried hard to satisfy 
the commons by offering his royal word not to arrest any one 
without just cause, or a simple confirmation of the Great 
Charter and the other ancient statutes in favour of liberty. 
But Sir Edward Coke warned the House to proceed by bill. 
“ Was it ever known,” he said, “ that general words were a 
sufficient satisfaction to particular grievances ? The king’s 
answer is very gracious ; but what is the law of the realm ? that 
is the question. I put no diffidence in his Majesty ; the king 
must speak by a record, and in particulars, and not in general. 
Let us put up a Petition of Right ; not that I distrust the king, 
but that we cannot take his trust but in a parliamentary 
way ” (<), 


(!) Rushworth, i. 564. Cf. H. Hulme, Opinion in the House of Commons 
on the proposal for a Petition of Bight, Ei^lish Historical Review, 1. 302 ; 
and for the procedural aspect, E. R. Adair, The Petition of Right, History, 
V. 99. 



CHAKLES I 


413 


Petition of Right was then drawn il|> by the commons. 
The lords vainly proposed as an amendment : “ We present 
jJ.this our humble petition to your Majesty with the care not only 
of preserving our own liberties, but with due regard to leave 
entire that sovereign power wherewith your Majesty is trusted 
for the protection, safety, and happiness of the people (m). 
This insidiou5.saving clause was firmly rejected by the commons. 
“ Let us look into the records,” said Alford, a member, “ and sec 
what they are : what is ‘ sovereign power ’ ? Bodin saith that 
it is free from any condition. By this we shall acknowledge a 
regal as well as a legal power. Let us give t hat to the king that 
the_ law gives him , and n<^more.’’^T am not able,” smST Pym, 
“ to spea£ fo fhis question ; I know not what it is. All our 
petition is for the laws of England ; and this power seems to be 
another distinct power fromjhe power of the law. I know how 
to add ‘ sovereign ’ to his [the king’s] person, but not to his 
power ; also we cannot leave to him sovereign power ; we never 
were possessed of it.” Sir Edward Coke said : “ This is magnum 
in parvo. This is propounded to be a conclusion of our petition. 
It is a matter of great weight ; and, to speak plainly, it will over- 
throw all our petition ; it trenches to all parts of it ; it flies at 
loans, and at the oath, and at imprisonment, and billeting of 
soldiers ; this turns all about again. Look into all the petitions 
of former times ; they never petitioned wherein there was a 
saving of the king’s sovereignty. I know that prerogative is 
part of the law, but soverei gn power i s no parliamentary word. 
In my opinion it weakens Magna Carta, and all our statutes ; 
for they are absolute, without any saving of sovereign power ; 
and shall we now add it, we shall weaken the foundation of law, 
and then the building must needs fall. Take we heed what we 
yield unto : Magna Carta is such a fellow that he will have no 
sovereign. I wonder this sovereign was not in Magna Carta, 
or in the confirmations of it. If we grant this, by implication 
we give a sovereign power above all these laws. Power, in law 
is taken for a power with force ; the sheriff shall take the power 
of the county ; what it means here, God only knows. It is 
repugnant to our petition ; th^ is, a Petition of Right, grounded 
on Acts of Parliament ” (rj.V^n a further conference with the 
lords. Sir Henry Martyn dwelt. with much force \^)on the 
I moderation displayed by the commons ^ a reason for supporting 
the petition in its integritys/” This moderation will the belter 
appear,” he said, “ if i t be not forgotten how our ancestors and 
sors carried themselves in parliaments, when upon 


(u) Bushworth, i. 507. 
(x) Bushworth, U 568. 
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lighter provocations less would not serve their turns, but new 
severe conunissions to hear and determine offences against 
their liberties, public ecclesiastical curses, or excommunications 
against the authors or actors of such violations, accusations, 
condemnations, executions, banishments. But what have we 
said all this parliament ? We only look forward, not backward ; 
we desire amendment hereafter, no man’s punishment for aught 
done heretofore ; nothing written by us in blood, nay, not one 
word spoken against any man’s person in displeasure The 
conclusion of our petition is, that we may be better intreated in 
time to come : and doth not this moderate petition deserve your 
lordships’ cheerful conjunction ex congruo et condigno ? If a 
worm, being trodden upon, could speak, a worm would say, 

‘ tread upon me no more I pray you ’ ; higher we rise not, lower 
we cannot descend, and thus much we think in modesty may 
well be spoken in our own commendation, thence to move your 
lordships to vouchsafe us your noble company in this petition 
.without surcharging it with this addition ” (y). 
riie ■ At length the lords passed the petition without any material 

SdgM. j alte ration, and it awaited only the royal assent to acquire the 
,^orce of law. _ln the meantipae Charles sent for the two chief 
justices, Hyde and Bichardson, and submitted to them certain 
questions to be answered by themselves and the other judges. 
One was, “ Whether, if the king grant the commons’ petition, 
he doth not thereby exclude himself from committing or 
restraining a subject, for any time or cause whatsoever, without 
showing a cause ? ” To this the judges replied, “ Every law 
after it is made, hath its exposition, and so this petition and 
answer must have an exposition, as the case in the nature 
thereof shall require to stand with justice ; which is to be 
left to the courts of justice to determine, which cannot parti- 
cularly be discovered until such case shall happen. And 
although the petition be granted, there is no fea r of co nclusiop i-- 
as is intimated in the qu^tion ” (z). This indirect promise of 
compliance on the part of the judges was apparently unsatis- 
factory to the king, who had no intention of really parting with 
te king’s the prerogative of arbitrary commitment. On June 2, 1628,'^ 
ist answer. attended in the House of Lords to give his answer to the bill, 

before the peers and commons iq parliament#^ To the surprise V 
of all men, instead of the usual concise and clear form of words i 
by which a bill receives the royal assent, Charles returned a i 
long and equivocal an sw er that “ the king willeth that right be ' 
done according to the laws and customs of the realm, and that > 


{y) Bushworth, i. 590. 

(*) Hargrave MSS. xxxii. 97, cited by Hallam, Const. Hist., i. 391. 
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the statutes be put in due execution, that his subjects may have 
no cause to complain of any wrong or oppressions contrary to 
their just rights and liberties ; to the preservation whereof he" 
holds himself in conscience as well obliged, as of his preroga- 
tive ” (a). Highly incensed at this evasive reply, which was 
tantamount to a refusal to pass the bill, the commons gave vent 
to their iU-humom by impeaching Dr. Mainwaring {b), and were 
proceeding to censure the favourite Buckingham, when on the 
joint application of the lords and commons, the king at length 
signified the royal assent in th e customary form — “ Soit droit Th® 
fait comme est d^sir^ ” — ^whieh gave to this second great yf iGM. 
fundamental compact between th e crown and the nation the 
ISIroHon of an Act of Parliament. ~ ~ ' = 


THE PETITION OF RIGHT. 

3 Car. I. c. 1. (7 June. 1628.) 

The Petition exhibited to his Majesty by the Loi-ds Spiritual and 
Temporal and Commons, in this present Parliament assembled, 
concerning divers Bights and Liberties of the Subjects ; with the 
King’s Majesty’s royal aiiswer theretmto in full Parliament. 

To the King’s most Excellent Majesty. 

I. Humbly show unto our Sovereign Lord the King, the Lords jUegal 
Spiritual and Temporal, and Commons in Parliament assembled, emctions. 
that whereas it is declared and enacted by a statute made in the 

time of the reign of King Edward the First, commonly called 
Statutum de Tdllagio non concedendo (c) that no tallage or aid shall 
be laid or levied by the king or his hciis in this realm, without 
the good will and assent of the archbishops, bishops, earls, barons, 
knights, burgesses, and other the freemen of the commonalty of this 
realm ; and by authority of Pailiament holden in the five-and- 
t wentieth ye ar of the reign of King Edward the Third (d), it is 
declared and enacted, that from thenceforth no person shall be com- 
pelled to make any loans to the king against his wi4, because sucli 
loans were' against reason and the franchis e of the land ; and by other 
laws of this realm, it is provided, that none should be charged by 
my charge or imposition called a benevolence, or by such like 
charge (e) ; by which the statutes before mentioned, and other the 
good laws and statutes of this realm, your subjects have inherited 
this freedom that they should not be compelled to contribute to any 
tax, tallage, aid, or other like charge, not set by common consent in 
Parliament. 

II. Yet nevertheless of late divers commissions directed to sundry 
commissioners in several counties, with instructions, have issued. 


(a) Bushworth, L 698. 

(b) Infra, p. 691. 

(c) Supra, p. 167. 

(d) See Bot. Pari., ii. 238. 

(e) 1 Bic. m, c. 2. 
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by means whereof your people have been in divers places assembled, 
and required to lend certain sums of money unto your Majesty, 
and many of them upon their refusal so to do, have had an oath 
administered unto them not wairon table by the laws or statutes of 
this realm, and have been constrained to become bound to make 
appearance and give attendance before your Privy Council, and in 
other placds, and others of them have been therefore imprisoned, 
co nfined, an d sundry other ways molested and disquieted ; and divers 
^ther charges have been laid and levied upon your people in seveial 
counties by lords lieutenants, deputy lieutenants, commissioners for 
musters, justices of peace and others, by command or direction from 
yoiUL-Majesty, or your Privy Coimcil, agains t the laws ar^ free 
cujtsans. oLthis realm.^' “ ' ' 

III. And where also by the statute called “ The Great Charter 
of the Liberties of England,’' it is declared and enacted, that no 
freeman may be taken or imprisoned or be disseised of his freeholds 
or liberties, or hie free customs, or be outlawed or exiled, or in any 
maimer destroyed, but by t&e lawful judgment of his peers, or fiy the 
law of the land ( / ). 

IV. And in the eight-and-twentieth year of the reign of King 
Edward the Third, -it was declare^^nd enacted by authority of 
Parliament that no man, of what estate or condition that he be, 
should bo put out of his lands or tenements, nor taken, nor impri- 
soned, nor disherited, nor put to death, without being brought to 
answer by due process of law (g). 

V. Nevertheless, agamst the tenor of the said statutes, and other 
the good laws and statutes of your realm to that end provided {h), 
divei's of your subjects have of late been imprisoned without any 
cause showed j and when for their deliverance they were brought 
before your justices by your Majesty’s writs of habeas corpus, there 
to undergo and receive as the court should order, and their keepers 
commanded to certify the causes of their detainer, no cause was 
certified, but that they were detained by your Majesty’s special com- 
mand, signified by the lords of your Privy Coimcil, and yet were 
returned back to soveral prisons, without being charged with any- 
thing to which they might make answer according to the law. 

VI. And whereas of late great compaqies of soldiers and mariners 
have been dispersed into divers counties of the realm, and the inhabi- 
Unts against their wills have been'compelled to receive, them into 

/their houses, and there to suffer thorn to sojourn against the laws and 
customs of this realm, and to the great grievance and vexation of 
the people (i). 

VII. And whereas also by authority of Parliament, in the five- 
and-twontioth year of the reign of King Edward the Third, it is 
declared and enacted that no man shall be forejudged of life or limb 


( / ) 9 Hen. III. o. 29 ; supra, pp. 90-1. 

(g) 28 Edw. IH. c. 3. 

(ft) See 37 Edw. HI. o. 18 ; 38 Edw. IH. o. 9 ; 42 Edw. HI. o. 3 ; 17 
Hie. II. c. 6. 

(i) By stat. 31 Car. H. c. 1 it is enacted that no officer, military or civil, 
or other persons, shall quarter or billet any soldier upon any inhabitant of 
this realm without his consent, and that every such inhabitant may refuse 
to quarter any soldier, notwithstanding any order whatsoever. The 
provisions of the Petition of Bight and of this statute of Charles II. against 
billeting are annually suspended by the Mutiny Act, which expressly gives 
permission to billet soldiers in inns and victualling houses. 
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against the form of the Great Charter and the law of the land ; 
and by the said Groat Charter and otJior the laws and statutes of 
this your realm, no man ought to be adjudged to death, but by tlio 
laws established in this your realm, cither by the customs of the 
same realm or by Acts of Parliament ; and whereas no offonder, of 
what kind soever, is exempted from the proceedings to be used, and 
punishments to be inflicted by the laws and statutes of this your 
realm : nevertheless of late time divers commissions under your 
Majesty’s 6lTeat"8eal have issued forth, by which certain persons have * 

.been assigned and appointed commissioners with power and authority 
to proceed within the land, according to the justice of martial law, ' 
against such soldiers and marincrs,'^r other dissolute persons joining 
with them, as should commit any murder, robbery,' felony, mutiny, 
or other outrage or misdemeanour whatsoever, and by such summary 
course and order as is agreeable to martial law, and as is used in 
armies in time of war, to proceed to the trial and condemnation of 
such offenders, and them to cause to be executed and put to death 
according to the law martial. 

By pretext whereof some of yoin Majesty’s subjects have been by 
some of the said commissioners 2 mt to death, when and where, if by 
the laws and statutes of the land they had deserved death, by the 
samo laws and statutes also they might, and by no other ought to 
have been, adjudged and executed. 

And also sundry grievous offenders, by colour thereof claiming an 
exemption, have escaped the punishments due to them by the laws 
and statutes of this your realm, by reason that divers of your officers 
and ministers of justice have im justly refused or forborne to proceed 
against such offenders according to the same laws and statutes, 
upon pretence that the said officers wore punishable only by martial 
law, and by authority of such commissions as aforesaid ; which 
commissions, and all other of like nature, are wholly and rliroctly 
oontraiy to the said laws and statutes of this your realm. 

VIII. They do therefore humbly pray your most excellent Majesty Ratudia 
that no man hereafter be compelled to make or yield any gift, loan, prayed for ; 
b enevolence, tax , or such like charge, without common consent by 
Act of Parliament ; and that none be called to make answer or take 
such oath, or to give attendance, or be confined, or otherwise molested ' 
or disquieted concerning the same or for refusal thereof ; and that 
no freeman, in any such maimer as is before mentioned, be imprisoned 
or detained ; and that your Majesty will be pleased to remove the 
said soldiers and mariners, and that your people may not be so 
burdened in time to como ; and that the foresaid commissions, for 
proceeding by martial law, may be revoked and aimulled : and that 
hereafter no commissions of like natvue may issue forth to any 
person or persons whatsoever to be executed as aforesaid, lest by 
colour of them any of your Majesty’s subjects be destroyed or put 
to death oontraiy to the laws and franchiw of the land. 

All which they most humbly pray of your most excellent Majesty „ 
as their rights and liberties, according to the laws and statutes of andhberties 
this realm ; and that your Majesty would also vouchsafe to declare, 
that the awards, doings, and proceedings, to the prejudice of your “ 

people in any of the promises, shall uot be drawn hereafter into 
consequence or example j anrl that your Majesty would be also 
graciously pleased, for the further comfort and safety of your people, 
to declare your royal will and iilcasure, that in the things aforesaid 
all your officers and ministers shall serve you according to tho laws 
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and statutes of this realm, as they tender the honour of your Maje5>t3' 
and the prosperity of this kingdom. 

Qua qiiidem petitlone lecta et phnivs intellecta per dictum 
dominum regem taliter est responaum in plena parltamenio, videlicet, 
Soit droit fait cotntne est desire (Ic). 


Sabsidiea The commons Tvere triumphant, and grateful amidst their 

granted. rejoicings. They immediately passed a bill granting the five 
^nnrt^L" subsidies already' promised; and were preparing another 
giving the king tonnage and poundage for life, but delayed its 
passing in order to remonstrate against the continued illegal 
levying of thos e duties without the s anction of parlia ment (Z), 
and to p ray for the removal from ottice of Buckingham, to 
whose evil influence they attributed all the misfortunes of the 
1 kingd om both at h ome and abroad. To prevent the delivery 
■jbrthis remonstrance , the king suddenly ^une 26) prorogued 

jparliamentXwih ~ — . ^ '' 

Thiid puii%Jp On January 20, 1629, the two Houses reassembled. During 
m^^condT ^jje assassination of Buckingham by Felton (August 

J»nu»ry-MaicV 23) had removed one great cause of contention between Charles 
and his people ; but the king had continued to raise the customs 
duties as before, and several merchants, on refusal to pay, had 
been punished by distraint of their goods and imprisonment. 
On appealing to the courts of law, they were informed by the 
,^dges that the kixig's right w as-conclusively esta blished by the 
decisio n in Ba tes’s case {n),y^ 

Obi>iw of ^ — The naturaPimtalion 'of the commons was increased on 

hearing that the speech in which Charles, at the close of the 
tetedvith last session, had claimed tonnage and poundage as his due, 

, had been entered on the parliament roll together with the 
Petition of Right, and that he had caused 1,500 copies of the 
great cohstitutional compact between the crown and the people 
to be circulated throughout the country with his first and 
repudiated answer annexed, in addition to the final answer ' 
which alone formed part of the statute (o). S^d.en at once 
complained to the House of the breach (as he~ alleged) of the 
Petition of Right in the case of the mercha nts who se goods 


(fr) 3 Car. I. c. 1. Statutes of the Realm, v. 23, 24. 

(/) Rushworth, i. 628 ; Gardiner, Documents, 70-72 ; they argued that 
the collection of these duties, however dubious before, was clearly illegal 
after the Petition of Right. 

(m) In his speech (Gardiner. Documents, 73) ho nevertheless replied to 
the argument in the undelivered remonstrance. 

(n) The customs duties were not mentioned by name in the Petition of 
Right. Nevertheless, in the remonstrance which the commons were 
prevented from delivering by the prorogation, they had declared that the 
le\’ying of tonna^ and poundage without consent was illegal by the Petition 
of Right — Gardiner. Documents. 70 ; Hist. Eng., vi. 326 stq. 

(o) Gardiner, Hist. Eng., vii. 30. 
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had been seized, and also of the cutting oft of a man’s ears by 
an arbitrary judgment of the Star Chamber, “ Next,” he said, 
“ they will take away our arms, and then our legs, and so our 
lives ; let us all see we are sensible of this. Customs creep on 
us ; let us make a just representation hereof unto his Majesty.” 
The dispute as to tonnage and poundage was embittered and 
complicated by the fact that John Rolle, one of the merchants 
whose goods had been seized, was a member of the House. At 
this period, privilege of parliament was held to protect not 
only the persons but the goods of members from arrest (p) ; and 
although, owing to the time (the middle of the parliamentary 
recess) when the seizure in Rollers case had been effected, it 
could only be brought^^Jaehnically within the privilege by 
means of a legal hctjfMi^'we commons were disposed to resent 
the matter as an attack on their liberties ; and while one 
member, Phelips, moved for a eommittee on the whole question 
of the levy of tonnage and poupdfige, another, Littleton, desired 
that “ the parties be sent for that violated the liberties ” (g). 
The king.<i(aw thought it prudent to attempt to allay the rising 
storm. Sending for the two Houses to Whitehall, he explicitly 
renounced all claim to levy tonnage and poundage as of right. 
“ It ever was, and still is my meaning,” he told them, “ by the 
gift of my people to enjoy it, and my intention in my speech at 
the end of the last session was not to challenge tonnage and 
poundage of right, but for expedience de bene esse, shewing you 
the necessity, not the right, by which I was to take it until you 
had granted it unto me ; assuring myself, according to your 
general profession, that you wanted time and not good will ta 
give it me ” (r). This politic speech made a most favourable 
impression, and two days afterwards a proposal was made by 
Sir John Coke(s) to bring in a bill granting tonnage and 
poundage to the king ; but there still remained a grievance 
winch the commons had even more at heart than illegal taxation, 
and the latter question wsts postponed until ’ the recent 
innovations in religion had been discussed. 

. The positio n tak en up by the commons alike in politics and 
religion a conse rvative one. politics, they sought to 
preserve thejree English constitution as it had existed prior 
to the despotic practices of the Tudors and the despotic theories, 
as well as practices, of the Stuarts. In religion they adhered 
to the narrow calvinistic theology which had become increas- 

(p) mupra, p. 219. 

(g) Gardiner, Hist. Eng., vii. 32. For the sequel, see infra, p. 421. 

(r) Ibid., vii. 33. 

(«) An industrious official, trained by Burleigh, who became Secretary 
of State in 1625, and the government’s principal, though ineffective, 
spokesman in the Commons. 
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ingly prominent in the national church from the reformation 
to the beginning of the seventeenth century. This they regarded 
as the orthodox doctrine, and considered it to be supported by 
the Prayer Book, the Catechism, the Homilies, the writings of 
Bishop Jewel, the Lambeth Articles of 1595, the Resolutions of 
the Synod of Dort in 1618, the uniform consent of writers whose 
works had been published by authority, and by the submission 
enjoined by the two universities upon the opponents of tlie 
Lambeth Articles. They complained of the spread of popery 
and arminianism ; the removal of communion-tables to be set 
up as altars at the eastern end of churches ; the placing of 
candlesticks on them ; and the obeisance made towards them ; 
the ordering that congregations should stand up at the singing 
of the Gloria Patri, and that women coming to be churched 
should wear veils ; the setting up of pictures and lights and 
images in churches, praying towards the east, crossing and other 
devout but to them objectionable gestures (f). 

In November, 1628, at Laud’s suggestion, the king had 
endeavotired to silence all religious controversy by issuing a 
new edition of the Articles of Religion, prefaced by a declaration 
(which is still printed in the Book of Common Prayer) directing 
that thereafter no man should either in writing or preaching put 
his own sense or comment as the meaning of the Articles, but 
should take them in their literal and grammatical sense (u). 
He at the same time inferentialiy repudiated tjie right of jiarlia- 
ment to deal with religious questions, by declaring that to the 
king, as supreme governor of the church, and to the Convoca- 
tion, acting by his leave and with his approval, such matters 
exclusively belonged. But while professing to act impartially 
the king’s sympathies were unmistakably shown not only by 
his close alliance with Laud, but his ostentatious bestowal of 
promotiem upon those of the clergy who had rendered them- 
selves notorious, and incurred the animosity of the House of 
’Commons, by their simultaneous advocacy of anti-calvinistic J 
doctrines in the church, and of the divine right of kings in thej 
state. Dr. Montague, whose Appello Caesarem in 1625 had 
been condemned by the commons as containing matters contrary 
to the Thirty-nine Articles, and who in 1627 had been foremost 
in inculcating the duty of paying the forced loan, was promoted 
by the king to a bishopric shortly after the prorogation of parlia- 
ment in 1628 ; and at the same time Dr. Mainwaring, who had 
but recently been impeached by the commons and condemned 


(t) Qardiner, Documenta, 77, end Hist. Eag., vii. 65. For a recent short 
survey of the religious situation at the moment, see Godfrey Davies, The 
Early Stuarts, 66-78. 

(u) Also printed in Gardiner, Documents, 75. 
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_^.by the lords for his advocacy, in the pulpit and the press, of 
the right of the king to tax his subjects without the consent of 
parliament (x), was rewarded with a rich living, and ultimately 
advanced to the bishopric of St. David’s. The idea of toleration ' 
and religious liberty was as yet unthought of by either king or 
parliament, and the commons, having declared their interpreta- 
tion of the Articles of Religion to be the only true one (j/), 
proceeded to summon the authors of the ceremonial innovations 
to answer at the bar of the House. 

In the meantime the question of tonnage and poundage was 
again talcen up, and, contrary to the advice of Pym, who 
wished the matter to be dealt with on the broad national basis 
of the illegality of taxation without consent, the commons 
resolved to giv e prominence to the breach of privilege in RoUe’ s 
casfi (z), and accordingly summoned the custom-house officers 
who had seized that member’s goods to appear and answer for 
their contempt. The king refused to allow his officers to be 
questioned.for obedience to his orders, aqd directed the House 
to adjourn for a few days until March 2 (aK^dJuring the short 
recess attempts were made to come to some ^ivate arrangement 
with the leaders of the commons, but these failing, the Hous‘d 
at its reassembling on March 2, was informed by the Speaker, 
Sir John Finch, that the king again required them to adjourn, 
this time to the 10th. The right of the king to order an adjourn- 
ment, which had always been admitted by the lords in reference 
to their own House, had never been acquiesced in by the 
commons, who, while complying with the king’s wishes, had 
always been careful to make their adjournment their own 
formal act. When the question of adjourmnent was now put 
by the Speaker a chorus of “ Noes ” resounded from every side. 
Sir John Eliot, who, anticipating the adjournment and speedy 
dissolution of parliament by the kingj^had prepared a protesta- 
tion on the subjects of religion and taxation, which, if only 
passed by ti g House before its adjournment, would go forth to 
the country as an appeal .against the king’s arbitrary proceed- 
ings, rose to speak. He was intetmpted by the Speaker, who, 
saying he hadTthe absolute command of the king to leave the 
chair if any one should attempt to address the House, rose also, 
but was at oncE~’tiirust"1Sacl£~into his' seat by Holies and 
Valentine. The whole House was now in an uproar. Some of 
the privy councillors present rushed to the assistance of the 
Speaker, who broke away for a moment, but only to be again 

(x) Infra, p. 691. 

\y) See the Kesolution of the Commons of January, 1029, Gardmor, 
Hist. Eng., vii. 41. 

(z) Supra, p. 419. 

[ft) Gardiner, Hist. Eng., vii. 66, 06. 


Toleration 
unthought of. 


Tonnage and 
poundage ; 
BoUe’s case 
leaumcd. 


The oommona 
refuse to 
adjourn. 


The Speaker 
hold in the 
Cliair, March 2^ 
1629. 



422 


CHARLES^ I 


The three 
resolotions. 


Ohsdea L 
goTems irith> 
onta 

padiament, 

1620-1640. 


seized and forced into the chair. “ God's wounds” exclaimed 
Holies, “ you shall sit till we please to rise.”. At the order of 
the House the door was locked by Sir Miles Hobart, 'who placed 
the key in his pocket. Eliot proposed that three resolutions, 
the substance of which he explained, should be formally put to 
the vote. Both the Speaker and the clerk refused. A confused 
and stormy debate ensued, and Eliot, despairing of getting the 
resolutions passed, had thrown them into the fire, when, just 
as the king’s guard was approaching the House to effect a 
forcible entry. Holies who had hastily rewritten the resolutions 
from memory, read them to the House. T hey were carried by 
acclamation, and, the House having voted its own adjournment, 
the door was thrown open (6). 

The three resolutions declared : (1) that the introducers of 
innovation in religion, or of popery, or arminianism, or other 
opinions disagreeing from the true and orthodox church ; and 
(2) all who should counsel or advise the taking and levying of 
the subsidies of tonnage and poundage, not being granted by 
Parliament, or should be actors or instruments therein, should 
be reputed capital enemies to the kingdom and commonwealth ; 
and (3) that all merchants or others who should voluntarily pay 
the said subsidies, should be reputed betrayers of the liberties 
of England, and enemies to the same. The commons thu^ 
made religion the primary issue, relating their other grievances 
to it/' “ Once the religious issue had been definitely raised, 
there was no longer any possi bifi^ of a compromise. The 
commons were claiming the right to determine' the religion of 
England ” (c). The divergences wlrich-had cauied anxiety in 
Elizabeth’s later years, seemed now irreconcilable, and Charles 
became still more associated with the Laudian school of 
churchmen. ^ 

, The House at its rising had adjourned to March 10.' On 
that day the king dissolved parliament in person, subsequently 
stating his reasons in the course of a long and detailed criticism 
of the commons’ behaviour (d), while a little later in a procla- 
mation he referred angrily to the “ disobedient and seditious 


carriage of those ill-affected persons of the House of Commons,” 
and a threat that “ those vipers ” amongst them “ must look 
for their reward of punishment.” 

‘ the dissolution of his third parliament, Charles I appears 
have come to a settled determination to overthrow the old 


(6) Nicholas’ Notes of the Session of 1629 ; State Papers, Dom. 1623- 
1629, p. 486, cxxxviii. 6, 6, 7 ; Gardiner, Hist. Eng., vii. 67-76. 

(c) Godfrey Davies, The Early Stuarts, 42 ; the text of the resolutions 

is in Gardiner, Documents, 82-83. - ^ 

(d) Gardiner, Documents, 83-99 — “ an able statement Of the king’s case 
against the House of Commons ” : Gardiner, Hist, Eng., vii. 78. 
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parliamentary constitution of England by governing, for the 
future, without the intervention of the national council.3 In 
an arrogant proclamation, referring to certain false rumours 
that he was about again to call a parliament, he announced 
“ the late abuse having for the present driven us unwillingly out 
of that course, we shall account it presumption for any to 
prescribe any time unto us for parliaments, the calling, con- 
tinuing, and dissolving of which is always in our own power. 
We shall be more inclinable to meet in parliament again when 
our people shall see more clearly into our intents and actions ; 
when such as have bred this interruption shall have received 
their condign punishment ” (c). 

Even before the actual dissolution, the king had hastened to 
take vengeance on the opposition “ vipers.” Sir John Eliot, 
Seld en. Holies, Long, Valentine, Strode, and th^ee other 
members of the commons, were summoned before the council, 
interrogated as to their part in the scene of March 2 in the 
House, and committed to prison. Heath, the Attorney- 
General, who had the task of preparing a case against them in 
the Star Chamber, consulted all the judges, who reluctantly 
answered his inquiries. Legal difficulties still remained, and 
the king personally questioned all the judges sopie weeks 
later. Against Eliot, Holies, and Valentine an information 
was finally filed in the King’s Bench. The charges were 
that the prisoners, in the week preceding March 2, had 
formed a conspiracy to resist the king’s lawful command 
that the House adjourn, to calumniate his ministers and to 
create discord between king and people, and further, had 
assaulted the Speaker. On being required to plead to the 
information, they demurred to the jurisdiction of the court on 
the ground that as their alleged offences had been committed 
in parliament, they were not punishable in any other place (/). 
Very lengthy arguments ranging over a wide field of law and 
political theory toojfc' place. Among other points, the prisoners 
referred to the Act 4 Hen. VIII. c. 8, which terminated Strode’ s 
case (g) ; but the judges took the view that it was a private 
act for the relief of Strode personally, and not a general recogni- 
tion by statute of parliamentary free speech. This demurrer, 
which raised the great question of parliamentary privilege, was 


(e) Byiner, xix. 62 ; Bushworth, ii. 3. 

(/) 3 St. Tr. 294. As recently as 1621 (Sandys' cose) th^ commons 
hod declared “ that every member hath freedom from all impgachment. 
imprisonment or molestation (other than by censure of the l^use itself) 
for or concerning any speahing, reasoning or declaring of any matter or 
matters touching the xtarliament or parliamentary business ” ; Prothero, 
Dociunents, 314. Supra, p. 402. 

(g) iSvpro, pp. 278-9. 
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overruled ; and as the defendants persisted in their refusal toj 
plead further, judgment was given that they should be impri-l 
soned during the Mng’s pleasure, and not released until each! 
had given surety for good behaviour and had made submission. 
In addition, Eliot, as the ringleader, was fined £2,000,- Holies 
1,000 marks, and Valentine £600 (A). Other distinguished 
leaders of the opposition had been brought over to the king’s 
side by the gift of office. Sir Dudley Digges was made master of 
the rolls ; Noy, attorney-general ; and Littleton, soheitor- 
gcneral ; Wentworth, created first a baron, then a viscount, 
and subsequently Earl of Strafford, was made president of the 
Council of the North, and afterwards lord deputy of Ireland. 

Surrounded by these new counsellOTS, and guided chiefly by 
the advice of Laud and Wentworth^^arles now entered upon 
a career of despotism which he maintained for eleven years. 
This period of personal government, during which the king 
governed without parliament, was, eonstitutionally speaking, 

' as much a revolutionary period as that during which, later on, 
parliament governed without the kin^^ It should always be 
borne in mind that it was the aggression of Char^ which 
provoked the counter-aggression of the parliamentj/ji 
E^To raise a revenue, Charles had recourse to varidus exactions, 

I many of which were clearly illegal, and nearly aU odious and 
I vexatiouy “ Obsolete laws,” says Clarendon, “ were revived 
and rigorously executed,” and “ projects of all kinds, many 
ridiculous, many scandalous, all very grievous, were set on 
foot.j^ Tonnage and poimdage and other duties were rigorously 
enforoed by the royal authority alone. Monopolies, abolished by 
Act of Parliament in the last reign, were re-established and 


(h) Eliot died in prison some years afterwards (Nov. 27, 1632) ; Holies 
gave security for good behaviour and was shortly afterwards released ; 
Valentine remained in prison till the meeting of the Short Parliament in 
1640. In 1641, the House of Commons declared all these proceedings in 
the King’s Bench to be against the law and privilege of parliament ; and 
in 1667, after the Bestoration, they passed another resolution : “ That 
the Act of Parliament in fourth Henry VIH. commonly entitled ' an Act 
concerning Bichard Strode ’ is a general law, extending to indemnify all 
and every the members of both Houses of Parliament, in all Parliaments, 
for and touch&ig any bills, speaking, reasoning, or declaring of any matter 
, or matters in and concerning the Parlioment to be communed and treated 
t of ; and is declaratory law of the ancient and necessary ri^ts and privileges 
of Parliament.” They subsequently resolved “ that the judgment given, 
6 Car. [1], against Sir John Eliot, Denzil Holies, and Benjamin Valentine, 
in the King’s Bench, was an illegal judgment, and against the freedom and 
privilege of Parliament.” On a conference, both these resolutions were 
agreed to by the lords ; and finally, on a writ of error, the -judgment of the 
court of King’s Bencih was reversed by the House of Lords, on April 15, 
1668. (Lords’ Journal, xii. 223 ; May, Pari. Prac. (ed. 1924), 107). The 
'privilego was confirmed, for the last time, by the Bill of Bights, the ninth 
article of which declared, “ That the freedom of ^cech^ and debates or 
proceedings in Parliament, ought not to bo impeached or questioned in 
'any court or place out of Parliament ” (supra, p. 278 j infra, p. 605). 
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applied to almost every artiele of ordinary consumption, under 
cover of the remarkably iU-drawn section of the Act, which 
seemed to permit them in favour of corporations (-ij? The 
ancient prerogative of compelling tenants in chivalrjTfo receive 
the ordet-o lknighthood o r pay a fine was revived, and extended 
to all men of full age seised of lands or rents (by whatever 
tenure) of the annual value of £40 or morg^ By this expedient 
“ the king,” says Clarendon, “ received a vast sum of money 
from all persons of quality, or indeed of any reasonable condi- 
tion, throughout the kingdom ” (&). Commissioners were 
appointed to search out and compoimd for defects in titles to 
estates ; and an attempt was even made to revive the ancient 
and odious forest law^ Under cover of the rule of law that no 
length of prescription could be pleaded in bar of the king’s title, 
the boundaries of the royal forests were so extended that the 
forest of Rockingham alone was increased from six to sixty 
miles in circuit at the expense of the neighbouring landowners, 
who, at the same time, were mulcted in enormous fines for 
alleged encroachments, some of which were from three to four 
hundred years’ standing (1), “ which biirden,” says Clarendon, 
“ lighted most upon people of quality and honour, who thought 
themselves above ordinary oppression, and therefore like to 
remember it with more sharpness ” (m). 

In lieu of Acts of Parliament, royal proclamations, more'' 
numerous and oppressive than those which had excited so 
much opposition under James L, were issued from time to 
time and declared to have the force of laws. The common 
law judges, with a few honourable exceptions, upheld by their 
decisions the acts of the king ; whilst the courts of Star Chamber 
and High Commission, by extending their authority and 
exercising a vigilant and severe coercive jurisdiction hvheneVer 
the slightest opposition was manifested against xhe civil 
tyranny of the king or the ecclesiastical tyranny of Laud, 
maintained for some years what may not unfairly be designated 
as a reign of terror. a 

Of the barbarous' and tyrannical punishments inflicted byl 
the court of Star Chamber it will be sufficient to refer to a: 
few only of the more celebrated instances. (1) John Williams, I 


(t) 21 & 22 Jao. I., c. 3, B. 9 ; Tanner, Janfies I., 271-2. 

(k) Hist. Rebellion, ed. Hacray, i, 84, 85. Svpra, p. 110. 

(2) On this ground Lord Salisbury was fined £20,000 ; Lord Westmore- 
land, £19,000 ; Sir Christopher Hatton, £12,000 ; Sir Lewis Watson, £4.000 ; 
and many other persons in smaller amounts. — Strafford’s Letters, li. 117. 
Cobbett’s Pari. Hist., ii, 042. In fact, those fines were never paid, and the 
exchequer actually received only £23,000 from all the forests in England : 
Gardiner, Hist. Eng., viii. 282. 

(m) Clarendon, Hist., i. 86. 
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Bishop of Lincoln, who, as a favourer of the puritans, had 
excited the enmity of Laud, had received certain letters from 
Dr. Osbaldiston, the master of Westminster School, wherein 
some contemptuous nickname was applied to the archbishop. 
For concealing (not pubhshing) this libellous letter, Williams 
was condemned, in 1637, to pay £5,000 to the king, and £3,000 
to Laud, and to be imprisoned during pleasure. A few days 
afterwards he was suspended from his office by the High 
Commission Court, Osbaldiston was adjudged to pay a still 
heavier fine, to be deprived of his benefices, and to be imprisoned 
until he should make submission. In addition he was to stand 
in the pillory with his ears nailed to it, in fpont of his school 
in Dean’s Yard (n). (2) Alexander Lcightoft^ a Scottish divine 

(whose son afterwards became Archbishop of Glasgow), was 
sentenced in 1630, for writing an able but scurrilous book 
entitled “ An appeal to parliament, or Sion’s plea against 
prelacy,” to pay a fine of £10,000, to be degraded from his 
orders, to be whipped at Westminster and set in the pillory, to 
have one ear cut off, one side of his nose slit, and one check 
branded with S.S. (for “ sower of sedition ”), to have the whole 
of this repeated the next w^k at Cheapside, and to suffer 
limprisonment for life (o). (8) (tn for refusing to swear to 
'interrogatories while under a charge of distributing pamphlets 
against the bishops, Joh n Lilburn e, a London apprentice (who 

I aftenvards fought wdth great bravery in the parliamentary 
army, and attained the rank of lieutenant-colonel), was severely 
whipped from the Fleet to Westminster, set in the pillory, and 
kept in prison until released three years afterwards by the Long 
Parliament (p). (4) But the case which excited the greatest 

I ' ” “ " 

I 

' (n) Bashworth,ii. 803-817. Osbaldiston managed to keep out of the way, 

but the bishop was imprisoned until released with other political prisoners, 
in 1040. There were other more serious charges against Williams : 
Gardiner, Hist. Eng., viii. 251-5. 

(o) State Tr., iii. 383. “ Sion’s Plea ” had been elaborated by Leighton 

out of a petition drawn up by him after the prorogation in 1628, for presen- 
tation to parliament at its next meeting, and to which he obtained five 
hundred signatures, including those of several members of the House of 
Commons. It assailed the bishops in unmeasured terms. They had 
promised the late king “ absolute liberty to do what he list,” if he would 
only Bupi>ort their authority. This was not so very far from the truth. 
But Leighton weakened his case against them os supporters of a regal 
autocracy by laying to their charge almost every evil which existed in the 
world ; denouncing them as “ men of blood,” persecuting the saints, 
“ knobs and wens of bunchy popish flosh,” the “ trumpery of Antichrist.” 
The ‘‘ Plea ” was something more, however, than a mere attack upon the 
bishops. It was an appeal to political presbytorianism, more especially 
as represented in Parliament, to remove the evil counsellors of the king, 
and to resist a dissolution ; “ the invitation to Parliament to constitute 
itself into a permanent body was naturally regarded by the governnionl 
as an invitation to revolution.” — Gardiner, Hist. Eng., vii. 144. 

(p) Gardiner, Hist. Eng., viii. 248-250. 
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popular indignation was that of Prynne, Burton, and Bastwickj Oases of Prynno 
who were together brought before the Star Chamber in 16371 
William Prynne, a barrister of Lincoln’s Inn, of great learning! 
but a bigoted puritan, had already suffered, in 1633, for publish 
ing a ponderous tome of 1,000 pages, entitled “ Histriomastix'^ 
condemning stage-plays, may-games, and similar divers ions j 
Unfortunately for Prynne, the queen, about ten weeks aftefTKe 
printing of this book had been completed, took part in a masqim 
at court. A passage reflecting in the strongest terms on female' 
actors was now, unfairly as he contended, alleged to be an 
intentional insult to her Majesty (q) ; and Prynne was con- 
demned to stand twice in the pillory, to lose both ears, to pa;^ 
a fine of £5,000, to be degraded from the bar and at his university 
(Oxford), and to be imprisoned until he should make entire 
submission. While in prison he managed to elude the prohibi- 
tion of pen, ink, and paper, and published some fresh works in 
drfence of his principles, one, a pamphlet entitled “ News from 
^sivich,” containing charges of Romish innovations against 
W ren, Bishop of Norwich, which causqd him to be now again 
brought before the Star Chamber4s.The offence of_Henry. 


B urton, a Londo n rector, was the publication of two sermons, 
under the title “ For God and the King,” in which he implied 
that the innovations were the work of the bishops, and that their 
office should be abolished 
Colchester, and formerly of 
already, like Prynne, undergoing punishment for a former 
offence. Some years previously he had published a Latin 
work, called “ Elenchus Papismi et Flagellum Episcoporum,” 


, John, Bastwick. a physician of 
Emmanuel College, Cambridge, was 


in answer to a book written by one Short, a pa pist, in support 
of his religion. For this he was sentenced by the Ifi^Uomniis- 
sion Court to a fine of £1,000, to be debarred his practice of 
physic, to be excommunicated, and imprisoned until he should 
make recantation. While in gaol he published a defence of 
himself and an acrimonious attack upon the Church (“ as full of 
ceremonies as a dog is full of fleas ”), together with a Litany 
(“ From bishops, priests and deacons. Good Lord, deliver us ”) ; 
and for this publication he was summoned, at the same time 
as Prynne and Burton, before the Star Chamber. /It was at 
first intended to proceed against the three for high treason, 
but the judges, on being consulted, had the courage to declare 


( 9 ) Prynne denied any reference to the queen, and argued that she could 
not have been aimed at in a publication the laat proof-sheets of which had 
been corrected ten weeks before she acted in the court masque. But it 
appears by the newsletters of Salvetti, the Florentine agent, that the inten- 
tion of the queen to act was known about the time Prynne was completing 
his proof, and the offending passage appears on the last page of the book 
then under revision. See Gardiner, Hist. Fng., vii, 329. 
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'.{that their libels against the bishops did not amount to treason.. 
The accused were all fined £5,000 each, condemned to the pillory, 
to lose their ears, to be branded on both cheeks, and to be 
imprisoned for life, without access to kindred or friends, and 
without books or writing materials. The sentence was executed 
in the most savage manner; the stumps of Prynne’s ears, 
which had been mercifully spared by the hangman on the former 
occasion, being now pared off so closely as to endanger his life. 

■ So great was the sympathy expressed for them in London, and 
even in some country districts, that the council deemed it 
prudent to send Prynne to Jersey, Burton to Guernsey, and 
Bastwick to Scilly, where they remained in close confinement 
until released by order of the Long Parliament (r). 

Shortly before these proceedings against Prynne, a decision 
had been pronounced by the Exchequer Chamber, in the famous 
J 2 ase of ship-money. The idea of ship-money originated in the 
“ venal diligence and prostituted learning ” of Sir William Noy, 
the attorney-general (s). Alternatively, the commons’ appeal 
to the medieval view of parliament tempted the king to appeal 
to the medieval view of the prerogative, y^he strictest technical 
legality was now the government’s policy,’^upder the guidance 
of Wentworth. Among the records in the Tower were found 
ancient writs compelling the seaports and even maritime 
counties to provide ships for the use of the king (<) ; and upon 
these precedents Noy devised a plan by which a large fleet might 

( be procured without any additional charge upon the revenue. 
In October, 1634, writs were issued to the magistrates of 
London and other ports ordering them to provide a certain 
number of ships of war of a specified tonnage and equipage, to 
be ready at Portsmouth on March 1, and empowering them to 
assess all the inhabitants, according to their substance, for the 
sum requisite for the fitting out and maintenance of the ships 
^and their crews for the period of six months (m). 

Notwithstanding the remonstrances of London, and some 
other towns, obedience to these “ new %vrits of an old edition ” 
was enforced by the imprisonment of such persons as refused 


(r) Gardiner, Hist. Eng., viii. 226 ; Brodie, Hist. Brit. Empire, ii. 342. 
Several other instances of the merciless punishments inflicted by the Star 
Chamber are enumerated in the 4th chapter of Brodie’s 2nd vol. It must 
be remembered that neither side had a monopoly of cruelty or illegality 
in that age of fierce political passions ; cf. the sentences of the Commons 
and Lords in Floyd’s Case, supra, pp. 398-9. 

Is) Hallam, ii. 12. 

r (t) Ship-money had in fact been levied os r ecent l y as 1626 — hu t at that 
moment the cou ntry was at wa r with^pain : Gamiher, Hist. Eng., vii. 
366-7. Material on the history of the crown’s right is collected by D. L. 
Keir, The Case of Ship-Money, Law Quarterly Review, lii. 646 £f. 

(u) Bushworth, ii, 257 ; Gardiner, Documents, 106. 
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to pay their share of the assessment, and the experiment 
proved a great temporary success. “ In this w&y,” wrote the 
Venetian ambassador to his government, “ did this most 
important affair begin and end. If it does not altogether 
violate the laws of the realm, as some think it does, it is certainly 
repugnant to usage and to the forms hitherto observed ” (x). 

In effect, the levying of ship-money was the imposition of a 
“ tax ” ; for the ships specified in the writs were of such a size 
as to render it impossible for any port in the kingdom (ei^pept 
London) to furnish them in kind as formerly, and the dem and 
resolved itself into a demand for so much mdjpey. It waO 
therefore, in its essence, a distinct violation of the Petition ol | 

Right, notwithstanding the show of precedent in its favoun '' 

We now know that the fleet was being prepared in furtheranM 
of a secret treaty which Charles had been negotiating, the 
ultimate object of which was the overthrow of the Dutch 
Republic and the division of its soil between Spain and 
England {y). But there was also a real foundation for the 
pretext for arming with which the king endeavoured to hood- 
wink the nation, and even his own council, in the evident 
necessity at the time fop'a powerful fleet to repress as well the 
depredations of the Algerian pirates, who had become bold 
enough to infest the coasts both of England and Ireland, as the 
boldness of the Dutch, who had taken advantage of the naval 
weakness of England to dispute the ancient claim of the English 
crown to the dominion of the narrow seas (z). 

Noy died soon after suggesting the expedient of ship-money, Seoond writ 
but the Lord Keeper, Coventry, improved upon the original An^4|”i83&' 
scheme by advising an extension of the writs from the seaports 
to the whole kingdom. Clarendon admits that this tax was 
intended not merely for the support of the navy, but “for a 
spring and magazine that should have no bottom, and for an 
everlasting supply of all occasions ” (a). Writs were accord- 
ingly sent to the sheriff of every county in England and Wales 


(x) Cited Gardiner, Biat, Eng., vii. 376. 

ly) Clarendon, State Papers, i, 109, 112, 125 ; Gardiner, Hist. Eng., 
vii. 367—369. 

(z) It was to uphold these claims of the Dutch that Grotius wrote his 
celebrated “Mare Liberum ” (1609), and his views were repeated in his 
more famous work on international law, “ De Jure belli et pacis ” (1625). 
These contentions were answered by Selden in the “ Mare Clausum ” 
(1635), proving that sovereignty over the narrow seas had been exercised by 
England from the earliest times. The controversy was ended by Bynker- 
shoek, in his defence of the complete freedom of the soas, “ De dominio 
maris ” (1702), who, however, ac^owledged, on the other hand, that the 
sovereignty of maritime states extended only to the so-called coast waters, 
the range of cannon-shot — “ quousque toimenta exploduntur ’’ ; “ terrss 
dominium finitur, ubi flnitur ormorum via.” 

(a) Hist,, i. 86. 
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ordering him to provide a ship of war of a prescribed tonnage, 
armed and equipped for the king’s service ; but as it was never 
intended that an actual ship shoidd be provided, instructions 
were sent with each writ commanding the sheriff, instead of a 
ship, to lew upon his county a specified sum of money, and 
return the same to the ta^asurer of the navy for his Majesty’s 
use, with directions to enforce payment by compulsory process. 
The collection of the money met with a good deal of resistance 
in the country. The cluef-constables of the hundred of Blox- 
ham, Oxfordshire, replied to the warrant from the sheriff of the 
county directing the assessment, that they had “ no authority 
to assess or tax any man,” and that they did not conceive the 
warrant gave them any power to do so. Ultimately, the sheriff 
^was obliged to make the assessment himself. Similar difficulties 
occurred also in Essex and Devonshire. In some places the 
incumbents, churchwardens and overseers utterly refused to 
pro duce the ir b(^s. When cattle were distrained in default 
of payment no purchasers could be found, and the council found 
it necessary to direct them to be sent to London for sale by the 
king’s officers (6). 

Bichard Chambers, a London merchant, who had already 
suffered for his resistance to the imposition of tonnage and 
poundage, brought an action in the King’s Bench against 
^he Lord Mayor for imprisoning him on refusal to pay the 
assessment.,^ The defendant pleaded the king’s writ as a 
special justification, and the judges refused even to allow the 
^question of right to be argued, Berk eley, one of their number, 
I declaring that “ there was a rule of law and a rule of govern- 
ment, and that many things which might not be done W the 
rule of law might be done by the rule of go vernment 

The issuing of a third writ of ship-money, affecting like its 
immediate predecessor, the whole of England, made it but too 
clear that ship-money was no longer a device to meet a sudden 
emergency in the national defence, and that it was the king’s 
intention to retain this innovation as a permanent tax, to be 
levied at his pleasure without the consent of the nation. The 
op position to the Avr its. hitheijo restric ted to particul ar locali- 
ties, now assumed aT general "aspect, anS was taken up by men 
W the highest rank and of undoubted loyalty. The Earl of 
■toanby (Henry Danvers), an old servant of the crown, wrote to 
'the king, warning him of the universal discontent of his subjects. 
The new levies of money, he said, were repugnant to “ the 
fundamental laws of England ” (d), and to the privileges which 


(6) Gardiner, Hist. Eng., viii. 93, 94, 102, 103. 

(r) Runhworth, ii. 323. 

(d) This phraso came into popular use in 1636, and according to the 
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their ancestors and they themselves had till the present time 
enjoyed. It was of the manner in which the money was raised, 
not of the amount, that they complained. The only way for 
the king to give satisfaction to his subjects was by summoning 
parliament (e). The Earl of Warwick (Robert Rich) addressed 
him in much plainer language, and several peers drew up a 
protestation to the king, which, however, does not appear to 
have been actually presented (/). But Charles had no inten- 
tion either of calling a parliament or of desisting from the ' 
exaction of the obnoxious tax. which produced an annual 
revenue of over £200,000. The people murmured, but were 
obliged to yield to the overbearing power of the crown. Several 
attempts were made to raise the question of the legality of 
the levy in the courts of law, but the crown always found means 
to elude the discussion. 

The government did neft overlook the legal problem, however, E:^.j“dioiai 
and submitted to the judges the following questions ; (1) thejodgra! 

“ When the good and safety of the kingdom in general is 
concerned and the whole kingdom in danger ; whether may not 
the king, by writ under the Great Seal of England, command 
all the subjects of our kingdom, at their charge, to provide and 
furnish such a number of ships, with men, victuals, and muni- 
tion, and for such time as we shall think fit, for the defence 
and safeguard of the kingdom from such danger and peril ; 
and by law compel the doing thereof in case of refusal or 
refractoriness ? (2) And whether, in such a case, is not the 
king the sole judge, both of the danger, and when and how the 
same is to be prevented and avoided ? ” The judges (with the 
exception of Croke and Hutton, who, however, subscribed their 
names on the principle that the judgment of the majority was 
that of the whole body) answered both questions in favour of 
^the prerogative, and this extra-judicial opinion was by the 
king’s order publicly read in the Star Chamber, and enrolled 
in all the courts at Westminster (g). 


oonjeotuio of Gardiner, Hist. Eng., viii. 84-5, originated in the Queen’s 
household, James I. had in fact used the phrase (Mcllwain, High Court 
of Parliament, 79) as early as 1508. It was a technical tenn in French 
constitutional law in the sixteenth century, and it seems quite likely that 
we got it from France. 

(e) Gardiner, Hist. Eng., viii. 201. 

(/) Ibid. 203. 

(g) Rushworth, ii. 355 ; Gardiner, Documents, 108 ; Hist. Eng., viii. 
206-0. On this opinion Strafford wrote : “ The opinion delivered by the 
judges, declaring the lawfulness of the assignment for the shipping, is the 
greatest service that profession hath done the Crown in my time. But 
unless his Majesty hath tho like power declared to raise a lan4 army upon 
the some exigent of state, tho Crown seems to me to stand but upon one 
leg at home, to be considerable but by halves to foreign princes abroad. 
Yet sure this methinks, convinces a power for the sovereign to raise 
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Charles’ covering letter which accompanied the questions to 
the judges made the interesting suggestion that the publication 
of the judges’ opinion would give immediate and authoritative 
guidance to the public, who would be spared the cost and delay 
of testing the validity of ship-money by means of private 
litigation. Such a view is certainly plausil^Ie under the riigime 
of administrative and conciliar government which Charles had 
established ;• but there were others who clung to their common-i 
law right of testing government action in court whenever thcy\ 
saw fit, and of themselves producing arguments which the law 
officers would be compelled to meet in public debate. The 
contest could not be long avoided, and, in 1637, John Hampden, 
a gentleman of ancient family and good estate in Buckingham- 
shue, succeeded in obtaining a judicial decision upon the point 
of law. paving refused to pay the sum of 20s. assessed upon 
a portion of his estate (h), proceedings were instituted against 
him in the Exchequer, to which he appeared and demurred to 
the writ as insufficient in law/ Till this time “ he was rather of 
reputation in his own country,” says Clarendon, “ than of 
public discourse or fame in the kingdom : but then he grew the 
argument of all tongues, every man inijuiring who and what 
he was that durst, at his own charge, support the liberty and 
property of the kingdom ” (i). CThe king awaited the decision 
of the judges with confidencqi 

During the twelve days the great case was argued in the 
Exchequer Chamber, by the celebrated Oliver St. John and 
Robert Holborne as counsel for Hampden, by the attorney- 
general Bankes and the solicitor-general Littleton on behalf of 
the crowiy^ On the part of Hampden it was maintained : 

(1) That the law and constitution of England had provided 


payments for land forces, and consequently submits to his wisdom and 
ordinance the transporting of the money or men into foreign states, so to 
carry by way of prevention the fire from ourselves into the dwellings of our 
enemies . . . and if by degrees Scotland and Ireland be drawn to contri- 
bute their proportions to these levies for the public, omne tuiit punctum ." — 
Letters and Despatches of the Earl of Strf^ord (ed. Knowler, 1739), ii. 
61. The judges had previously given similar answers to like questions 
in Nov., 1636 ; Gardiner, Hist. Eng., viii. 94. 

(h) The sum of 20s. was assessed on lands in Great Missenden, and 
another sum of 31s. 6d. on his lands in Great Kimble. 

(i) Hist., iii. p. 62. Hampden, who was a cousin of Oliver Cromwell, 
had sat in Charles’s first three parliaments. For leflising to contribute to 
the general loan in 1626, on the ground that “ he feared to draw upon 
himself that curse in Magna Carta which should be read twice a year 
against those that do infringe it,” he was oommitted to prison, but regained 
his freedom in time to be re-elected to the parliament of 1628. In the 
Long Parliament he sat for Buckinghamshire, and on the breaking out of 
the Civil War, took a colonel's commission in the parliamentary army. He 
died June 24, 1643, of wounds received in the slUrmish at Chalgrove, near 
Oxford, six days previously. 
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certain known and undoubted means for the defence of the 
realm whether by sea or land, (a) The military tenures of 
land bound a large part of the kingdom to a stipulated service 
at the charge of the holders. The Cinque Ports also, and some 
other towns held by an analogous tenure, were bound to furnish 
a quota of ships or men in return for the special privileges which 
they enjoyed, (b) In addition to these services in kind for 
defence by land and sea, things coming to the king by preroga- 
tive, as the profits arising from the feudal tenures, and various 
other emoluments received in right of the crown, were applicable 
so far as they could extend to the public use. (c) The king, 
moreover, had been specially provided with pai1;icular supplies 
of money for defence of the sea in time of danger, as the customs 
on wool and leather, tonnage and poundage. With regard to 
the legality of the modern impositions, far in excess of the 
ancient use, St. John said he did not intend to speak : “ for in 
case his Majesty may impose upon merchandise what himself 
pleaseth, there will be less cause to tax the inland counties ; and 
in case he cannot so do, it will be strongly presumed that he 
can much less tax them.” 

(2) When these ordinary revenue proved insufficient, the 
constitution had provided other sufficient and lawful means — 
viz., aids and subsidies granted in parliament. To these the 
kings of England had at all times habitually had recourse. 
The fact that our kings also obtained supplies of money by 
loans on promise of repayment, or by benevolences which were 
in the nature of alms from their subjects, afforded additional 
probf that they possessed no prerogative of general taxation. 
It is rare in a subject, and more so in a prince, to ask and take 
that as a gift which he may and ought to have of right. 

(8) But the most conclusive and irrefutable argument was 
founded on the long series of statutes, concluding with the 
recently granted Petition of Right, by which, in most emphatic 
language, it was provided that no tax should be levied on the 
subject without the consent of parliament. 

(4) As to the precedents alleged on the crown side, it was 
answered that most or all of them applied to sea-towns and 
havens ; and that it appeared that the inland counties had 
not so much as de facto been usually charged for ships. But 
even if precedents could be adduced, they could not be upheld 
in the teeth of so many statutes. The question was not what 
had been done de facto, for many things had been done which 
were never allowed, but what had been done, and might be done 
de jure. “ Judicandum est legibus non exemplis.” 

(5) Lastly, admitting that in a case of overruling necessity 
as of actual invasion, or its immediate prospect, not only the 

■.O.H. 28 
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sovereign, but each man in respect of his neighbour, might do 
many things absolutely illegal at other seasons, yet in the 
present case there was no overwhelming danger ; tlje nation 
was at peace with all the world ; and it would be absurd to 
, reckon the piracies of a few Turkish corsairs among those instant 
perils for which a parliament would provide too late. 

The twelve judges took some time for deliberation and 
delivered their judgments during the three next terms, four 
in each term. C Seven proimunced in favour of the crown, and 
five in favour of Hampdep); so that the majority against him 
was theleast poSSlbler"^ffhe five who decided for Hampden, 
however, three based their judgments upon merely technical 
groimds peculiar to his particular case without dealing with the 
general questionj but the^hertwo, CfESce and Hutton, boldly 
denied the right claimed by the crow n, without the smallest 
qualification. The elaborate and learned judgmeiiT" of Sir 
George Croke was grounded upon the following reasons : First, 
^ that t he comman d by the king’s writ to have ships at the 
charge of the inhabitants of thecoxmty was illegal and contrary 
to the common law, not being by authority of parliament. 
''Secondly, that if at the common law it had been lawful, yet this 
writ was illegal, being expressly contrary to divers statutes 
prohibiting a general charge to be laid upon the co mmems-with- 
ovft their consent in parliamentir Thirdly, that it was not to be 
maintained by any prerogative, nor allegation of necessity or 
danger, '('’^'ourthly, admitting it were legal to lay such a charge 
upon maritime ports, yet to charge any inland county, as the 
county of Bucks, for making ships, and furnishing them with 
mariners, &c., was illegal and not warranted by any precederjtr 
On the other hand, those who argued for the crown insisted 
that there was no question of t^stto, buFwily rf the fulfilment 
of a service due to the crovra, and that if the writs demanded 
money, that was merely a convenient way of distributing the 
burden ; several of the judges who pronounced*for the crowns 
finding it almost impossible to elude the force of the numerousj 
prohibitory statutes, rested their decision upon the intrinsic 
absolute authority of the king, and the inability of parliament 
to limit the high prerogative of the crown^ As so often during 
the Stuart period, law abdicated in mvour of the current 
■political science. Thus Mr. Justice Crawley said : “ This 
imposition without parliament appertains to the king originally, 
and to the successor ipso facto, if he be a sovereign in right of 
his sovereignty from the crown. You cannot have a king 
without these royal rights.’* Others fastened on the popular 
phrase “ fundamental law ” and neatly turned it against its 
authors by maintaining that the prerogative was “ funda- . 
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mental.” “ Where Mr. Holborne,” said Mr. Justice Berkeley . 
“ supposed a fundamental policy in the creation of the frame 
of this kingdom, that, in case the monarch of England should 
be inclined to exact from his subjects at his pleasure, he should 
be restrained, for that he could have nothing from them, but 
upon a common consent in parliament ; he is utterly mistaken 
therein. . . . The law knows no such king-yoking policy. The 
law is of itself an old and trusty servant of the king’s ; it is his 
instrument or means which he useth to govern his people by : 
I never read nor heard that lex was rex ; but it is common and 
most true that rex is lex." “ The king, pro bono publico," said 
VCTnon, another judge; “ may charge his subjects, for the 
safety and defence of the kingdom, notwithstanding any act of 
parliament, and a statute derogatory from the prerogative doth 
not bind the king ; and the king may dispense with any law in 
cases of necessity.” Sir John Finch, Chief Justice of the 
Common Pleas, followed in the same strain : “ No act of par • 
liament,” he said, “ can bar a king of his regality, as that no land 5 
should hold of him, or bar him of the allegiance of his subjects 
or the relative on his part, as trust and power to defend his 
people ; therefore a cts of parliament to take awny his royal 
power in the of h i n Ir i n yta m arr- vnid ; are VOid 

acts of parliament to bind the king not to command the subjects, 
their persons, and goods, and I say their money too ; for no acts 
of parliament make any difference ” {k). 

Charles had little cause for rejoicing at the legal decision 
in his favour. Its only effect was to make Hampden the 
most popular man in England and to strengthen and widely, 
extend the public indignatiojg “ It is notoriously known,” says 
Lord Clarendon, “ that pressure [ship-money] was borne with 
much more cheerfulness before the judgment for the king than 
ever it was after ; men before pleasing themselves with doing 
somewhat for the king’s service, as a testimony of their affection, 
whiclnhey were'iioFbbund' to do, many really believing the 
necessity, and — therefore H;hinking the burden reasonable ; 
others observing that the access to the king was of importance, 
when the damage to them was not considerable, and all assuring 
themselves that when they should be weary or unwilling to 
continue the payment, they might resort to the law for relief, 
and find it. But when they heard this demanded in a court 


(k) 3 St. I'r., 826 ; Broom, Const. Law (ed. Denman), pp. 303-367 ; 
Hallam, Const. Hist., ii. 21, 22 ; Holdsworth, History of English Law, vi. 
40 ff. ; selections from the speeches of Oliver St. John and of Sir Bobert 
Berkeley are given in Gardiner, Documents, 109 seq. A thorough examina- 
tion of the legal arguments is given by D. L. Keir, The Cose of Ship Money, 
Larw Quarterly Beview, lii. 646-674. 
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of law as a right, and found it, by sworn judges of the law, 
adjudged so, upon such grounds and reaso7is ns every stander-by 
was able to swear was not law, and so had lost the pleasure and 
delight of being kind and dutiful to the king, and instead of 
giving were required to pay, and by a logic that left no man 
anything which he might call his own ; they no more looked 
‘ upon it as the case of one man, but the case of the kingdom, 
nor as an imposition laid upon them by the king, but by the 
judges, which they thought themselves bound in conscience to 
the public justice not to submit to.y It was an observation long 
ago by Thucydides, that ‘ men are more passionate for injustice 
than for violence, because,’ says he, ‘ the one coming as from 
an equal seems rapine, when the other, proceeding from one 
stronger, is but the effect of necessity.’ So, when ship-money 
was transacted at the Council Board, they looked upon it as a 
work of that power they were all obliged to trust, and an effect 
of that foresight they were naturally to rely upon. Imminent 
necessity and public safety were convincing persuasions ; and it 
might not seem of apparent ill-consequence to them, that upon 
an emergent occasion the regal power should fill up an Jjiatns, 
or supply an impotency in the law. But when they saw in a 
court of law (that law that gave them title and possession of all 
that they had) apophthegms of state urged as elements of law ; 
judges as sharp-sighted as secretaries of state, and in the 
mysteries of state ; judgment of law grounded upon matter of 
fact, of which there was neither inquiry nor proof, and no reason 
given for the payment of the thirty shillings in question, but 
what concluded the estates of all the standers-by ; they had no 
reason to hope that that doctrine, or the preachers of it, would 
be contained within any bounds, and it was no wonder that they, 
who had so little reason to be pleased with their own condition, 
were not less solicitous for, or apprehensive of, the inconve- 
niences that might attend any alteration. 

“ And here the damage and mischief cannot be expressed 
that the crown and state sustained, by the deserved reproach 
and infamy that attended the judges, by being made use of in 
this and the like acts of power ; there being no possibility to 
preserve the dignity, reverence, and estimation of the laws 
themselves but by the integrity and innocency of the judges. 
And no question, as the exorbitancy of the House of Conunons, 
✓ this parliament, hath proceeded principally from their contempt 
of the laws, and that contempt from the scandal of that judg- 
ment ; so the concurrence of the House of Peers in that fury, 
can be imputed to no one thing more than to the irreverence 
and scorn the judges were justly in, who had been always 
before looked upon there as the oracles of the law, and the 
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best guides and directors of their opinions and actions. And 
they now thought themselves excused for swerving from the > 
rules and customs of their predecessors (who, in altering and 
making of laws, in judging of things and persons, had always 
observed the advice and judgment of those sages), in not asking 
questions of those whom they knew nobody would believe : 
and thinking it a just reproach upon them (who, out of their 
gentilesses, had submitted the difficulties and mysteries of the 
law to be measured by the standard of general reason, and 
explained by the wisdom of state) to see those men make use 
of the licence they had taught, and determine that to be law 
which they thought reasonable, or found to be convenient. 

If these men had preserved the simplicity of their ancestors in 
severely and strictly defending the laws, other men had observed 
the modesty of theirs in humbly and dutifully obeying them ” (1^^ 

It was not long after the condemnation of Hampden that 
Charles entered upon his rash and unwi§e^tteaipt to change 
the eccl^iastical position ifFScotiand, and to force upon the 
people oftEatTungdonTa liturgywhich the great body of them 
regarded with fana tical abhorrence. The Scots, having drawn 
up tina' signed their celebrated Covenant (February 27, 

1638 (m) ), at length took up arms in defence of their religious 
freedom. By the ignominious pacification of Berwick (June 18, 

1689), the contest was only adjourned, and both sides almost 
immediately began to prepare for a renewal of the war. ^n 
this emergency, the real impotence of the king’s arbitrary 
system of government became apparent. The illegal methods ix' 
of supply so long practised proved utterly inadequate for the 
support of an army, and the king, after eleven years of despotic 
rule, most reluctantly yielded to the advice of his council, and 
issu ed writs for a parliament, which met on April 13, 1640^’’ 

' It is remarkable that the House of Conunons“wBich met Fourth ((4« 

after so long a period of arbitrary misgovernment was admitted 

on all sides to be one of the most moderate and loyal assemblies 1640. April 1 : 

; which had been known for many yeax^^ “ The House 

generally,” says Clarendon, “ was exceedingly disposed to 

please the king and do him service. It could never be hoped,” 

he remarks elsewhere, “ that more sober and dispassioned men 

would ever meet together in that place, or fewer who brought 

ill purposes with them ” (n). Charles pressed for an ample and 

immediate supply, and pledged his word that if the commons Charles do- 

would gratify him with the despatch of this matter, he would tomato 

; supply. 

({) Hist. Bebell., i. 86. 

(m) Gardiner, Doouments, 124. It was an amplification of previous 
covenants dating from 1581. 

(n) Bist., i. 183. 
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, tiK’ni tinu- enough aftor«-anIs to represent mn grievances 

£ But the commons, led by Pym mid Hampden, and 

mindful liow shamefully the royal norcl iiad been already 
{.olitcd showed a thorough determination to have their 
accuniulated grievances redressed before voting supplies. They 
declared that the conduet of the Speaker on the last day of 
the former parliament, in refusing, at the alleged command 
of the king, to put the question ; and the prosecution and 
imprisonment of Eliot, Holies and Valentine, for their behaviour 
in parliament, were breaches of privilege. The proceedings 
against Hampden in the case of ship-money were inquired into 
bv a committee and reported matter of grievance ; and the 
various other illegal proceedings during the long discontinuance 
of parliament were discussed in detail. “ Let us not stand too 
nicely upon circu mstance s.” said Edmund Waller ; “ let us do 
vhaFpossibly may be done with reason and honesty on our 
part to comply wit h his Maiestj^s desires . Let us give new 
force to the old laws for the maintaining of our rights and 
privileges, and endeavour td restore this nation to the funda- 
mental and vital liberties — ^to propriety of our goods, and the 
freedom of our persons. . . . The kings of this nation have 
always governed by parliament ; . . . but his Majesty shall 
now hear the truth from us and we shall make appear the errors 
of divines who would persuade us that a monarch must be 
absolute, and that he may do all things ad libitum. . . . Since 
they are so ready to let loose the conscience of their kings, we 
are the more carefully to provide for our protection against this 
pulpit-law — by declaring and re-enforcing the municipal laws 
of this kingdom ” (o). 

With this object, a committee was appointed to confer with 
the peers on a long list of grievances divided, by the advice of 
Pym, into the three heads of innovations in religion,*^nvasions'' 
of privat e property, and breaches of th e privi leges ^ parliament. ' 
Impatient at the delay, Charles had recourse to the interposition 
of the lords. They voted that in their opinion “ the supply 
should have precedency, and be resolved upon before any other 
matter whatsoever,” and in a conference communicated this 
resolution to the commons. The latter at once voted this a 
. high breach of their privileges, which the lords answered by a 
; disclaimer of any intention to interfere with the undoubted 
' right of the commons, admitting that “ the bill of subsidies 
ought to have its inception in your House ; and that when it 
comes up to their lordships, and is by them agreed to, it must he 
returned back to you, and be, by your Speaker, presented ’’ (p). 


(o) Bushworth, li. 1140-1142. 

(j>) Gardiner, Hist. Hng., ix. 110 ; Lords’ Journals, iv. 76. 
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In the meantime the king sent a message to the commons 
offering, if they would grant him twelve subsidies (about 
£850,000), payable in three years, to give up the prerogative of/ Charles ofien 
ship-money. But the commons were by no means inclined to| ghip-mSey 
purchase that which they justly claimed as their right. “ Many for tweiTO 
observed ‘ that they were to purchase a release of an imposition ‘ 

very unjustly laid upon the kingdom, and by purchasing it, The oommons 
they should upon the matter confess it had been just ; which no 
man in his heart acknowledged ’ ; and therefore wished that the 
judgment might be first examined, and being once declared iUegai 
void, what they should present the king with would appear a imposition, 
gift and not a recompense ” (q)/ The message was, however, 
taken into favourable consideraxion, and the commons were on 
the point of deciding that a supply should be granted to the 
king, leaving the amount and the manner for subsequent 
consideration, when Sir Henry Vane, Secretary of State, told 
them that if the supply were not voted in the amount and 
manner proposed in the king’s message, it would not be accepted. Pwliaiumt 
y This caused an adjournment of the debate, and the next day 
the king angrily dissolved parliament, which had sat only three 
weeks^ “ There could not a greater damp,” says Clarendon, 

^have seized upon the spirits of the whole nation than this 
■ dissolution caused ; and men had much of the misery in view 
which shortly after fell out. . . . Nor could any man imagine E^t of tho 
what offence they [the commons] had given, which put the king '***"*"‘m“- 
to that resolution. But it was observed that in the countenance 
of those who had most opposed all that was desired by his 
Majesty, there was a marvellous serenity; nor could they 
conceal the joy of their hearts : for they knew enough of what 
was to come, to conclude that the king would be shortly com- 
pelled to call another parliament, and they were as sure that so 
many grave andoinbiased men would never be elected again ’ ’ (r).^ 

Charles now returned to his old despotic courses. Several The king 
members of the late House of Commons were committed to 
prison. Forced loaii s were exacte d; fre sh mon opolies w ere eg iyges. 
created. Ship-money was enforced with even greater rigoiur 
than^ before, and fKe Xbrd Mayor and sheriffs of London were 
iSummohecTbefofe the C<^icil for neglecting to raise a loan 
demanded by the king. new imposition was laid upon the 
.counties, under the name of ‘<,£oat and conduct money,” for 
jclothing and defraying the traveUing expenses or' the recruits 
Iw'hom the king had pressed into his services against the Scots. 

In order to obtain a grant of six subsidies from the clergy, ConTooation 

oontinued. 


(g) Claieadan, Hist., i. 178. 
(r) Claren4«ii, Hist., i. 183. 
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Convocation was unconstitutionally continued after the dissolu- 
tion of parliament, under a fresh commission authorising its 
sittings “ during pleasure,” and empowering it to alter and 
amend the laws of the church. It accordingly framed and 
promulgated a set of canons which greatly irritated both the 
political and religious feelings of a great part of the nation. In 
addition to inculcating the divine right of kings, and denouncing 
the damnable sin of resistance to authority, a new oath declaring 
approval of the established doctrine and government was 
appointed to be taken by all clergymen, and all graduates in 
the universities, and schoolmasters (s). 

In his military operations against the Scots, Charles failed 
utterly and ignominiously. After the defeat at the ford of 
Newburn-on-Tyne, the English army, disheartened, undisci- 
plined, and disaffected, had retreated to York, leaving the 
counties of Nc^humberland and Durham to be possessed by 
the victors, s/* The game of tyranny ,” observes Macaulay, 
“ w'as now up. Charles had risked and lost his last stake. . . . 
His army was mutinous, his treasury was empty ; his people 
clamoured for a parliament ; addresses and petitions against 
the government were presented. Strafford w'as for shooting 
the petitioners by martial law ; but the king could not trust 
the soldiers, A great council of peers was called at York, but 
the king could not trust even the peers, (jle struggled, evaded, 
hesitated, tried every shift, rather than again face the repre- 
sentatives of his injured people. At length no shift was left. 
He made a truce with the Scots and summoned a par- 
liament ” (tj^ 

( b ) Bushwoith, ij. 1186 ; Gardiner, Hist. Eng., ix, 146. The formula 
came to be known as the “ et cetera oath ’’ since the unskilful draftsman 
had used that lame compendium in enumerating the hierarchy which tho 
subject swore to maintain. What he meant by etcetera has not been 
ascertained, 

(() Macaulay, Essay on H^pden. 
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CHAPTER XIV 

FBOM THE LONG PABLIAMENT TO THE BESTOEATION 

,VbN November 8, 1640, met that renowned parliament “ destined 
’ to every extreme of fortune, to empire and to servitude, to 
glory and to contempt at one time the sovereign of its 
sovereign, at another time the servant of its servants ; but 
which, “ in spite of many errors and disasters, is justly entitled 
to the reverence and gratitude of all who, in any part of the 
world, enjoy the blessings of constitutional governmen^Xp 'a). 

. The elections had proceeded with' the utmost excitement 
j throughout England. The court candidates were rejected on 
allBides. The exertions of the leaders of the popular party — of 
Hampden in particular, who rode from shire to shire exhorting 
the electors to return worthy members — secured an over- 
whelming majority on the side of the opposition. “ There was 
observed,” says Clarendon, “ a marvellous elated countenance 
in most of the members before they met together in the House ; 
the same men who six months before were observed to be of 
very moderate tempers, and to wish that gentle remedies might 
be applied without opening the wound too wide and exposing 
it to the air, and rather to cure what was amiss than too strictly 
to make inquisition into the causes and origin of the malady, 
talked now in another dialect both of things and persons, , . , 
and said that they must now be of another temper than they 
were the last parliament ; . . . that they had now an opportu- 
nity to make their country happy by removing all grievances 
and pulling up the causes of them by the roots, if all men would 
do their duties ” (6). 

The first day on which the House met for business, Pym 
delivered a long and eloquent speech on the miserable state and 
condition of the kingdom, denouncing the many arbitrary 
proceedings of the government as “ done and contrived mali- 
ciously, and upon deliberation, to change the whole frame, and 
to deprive the nation of all the liberty and property which was 
their birthright by the laws of the land, which were now no 
more considered but subjected to the arbitrary power of the 
Privy Council, which governed the kingdom according to their 
will and pleasure.” Of the persons who had contributed their 
joint endeavours to bring this misery upon the nation he named 

(а) Macaulay, BAmpden (Essays, i. S66), and Hist., i. 87. 

(б) Clarendon, Hist., i. 222 ; B. H. Kershaw, The elections for the Long 
Farliament, 1640, English Historical Beview, xxxviii. 506, and The 
Beoniiting of the Long Farliament, 1646-7, in History, viii. 169. 
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the Earl of Strafford, as “ one more signal in that administra- 
tion than the rest, bcingfe man of great parts and contrivance, 
and of great industry to bring what he designed to pass ; a man 
who in the memory of many present, had sat in that House an 
earnest vindicator of the laws, and a most zealous asserter and 
champion for the liberties of the people ; but that it was long 
since he turned apostate from those good affections, and, 
according to the custom and nature of apostates, was become 
the greatest enemy to the liberties of his country, and the 
greatest promoter of tyranny that any age had produced.” V 
Both sides were looking for support outside England. It 
h ad jus t been r eveal ed that Strafford had. atJcast contemplated 
t he pos sibility of bringing.over an army fr<m Ireland, The 
parhamentarians were, on the other hand, in communication 
with the Scottish forces who were actually occupying the 
northern counties ; Strafford was on the point of accusing Pym 
of treason (c) when parliament forestalled him. It was resolved, 
with “ an universal approbation and consent from the whole 
House,” to impeach Strafford of high treason. Pym imme- 
diately carried up the message to the bar of the lords, who, with 
•very little debate, committed the earl to the custody of the 
Usher of the Black Rod, there to remain until the commons 
should bring in a particular charge against him (d). That 
Strafford had been technically guilty of the crime of high 
treason was a matter of grave doubt, and his execution (May 12, 
1641), under a bill of attainder, brought in after a lengthy trial 
had failed to secure the probability of a legal conviction, and 
passed, amidst popular tumults, by the small majority of seven 
in a House of Peers which could muster only forty-five votes, 
has procured for him that sympathy which violence invariably 
assures to its victims. But there can be no doubt that from 
the time when he devoted his consummate abilities to the 
establishment of that despotic system of government which he 
emphatically termed “ Thorough,” he became and continued a 
most formidable enemy to his country’s freedom. However 
unsatisfactory in a purely legal point of view, the hesitating 
opinion of the judges may be taken as truly expressing at least 
his moral guilt, when they declared that he “ deserved to 
undergo the pains and forfeitures of high treason by law ” (e). 


(c) “ According to the letter of tho law it was treason to bring in a 
foreign army against the king, whilst it was not treason to bring in a foreign 
army to support the king. Scotland, too, was a foreign country in a 
sense in which Ireland was not.” — Gardiner, Hist. Eng., ix, 232. For a 
review of tho scanty evidence on the affair of the Iri^ army, see ibid., 
318-21. 

(d) Clarendon, Hist., i. 222 seq., 225 eeg. 

(e) The text of the Act of Attainder is in Gardiner, Documents, 166. 
See infra, p, 692. 
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J^he impeachment of Strafford was followed up by that of 
Archbishop Laud ; of the lord-keeper Finch^; of Windebank, 
Secretary of State, The two latter, however, saved themselves 
by flight beyond the sea ; thi rteen bishops were impeached for 
having taken part in enacting canons, and six of tlje judges 
were impeached for their conduct in relation to ship-money ; 
and the king agreed that for the future judges should be 
appointed for life quamdiu se bene gesserint (/), 

The condemnation of Prynne, Biui;on, Bastwick, Leighton, 
and Lilburne, those victims of the tyranny of the Star Chamber, 
was declared illegal, and their liberation ordered. The return 
•journey of the three former from their island prisons in Jersey, 
Guernsey, and Scilly, formed a triumphal procession, “ great 
herds of people meeting them at their entrance into all towns, 
and waiting upon them out with wonderful acclamations of 
joy.” Near London they were met by “ above ten thousand 
persons, with boughs and flowers in their hands, the common 
people strewing flowers and- herbs in the ways as they passed, 
making great noise and expressions of joy for their deliverance 
and return ; and in those acclamations mingling loud and 
- virulent exclamations against the bishops ‘ who had so cruelly 
prosecuted such godly men ’ ” (g). 

In the meantime, the presence of the Scottish army in the 
northern counties rendered the king powerless to resist the will 
of his parliament. Instead of aiding him “ to chastising out 
of the rebels,” as he had asked them to do in his opening speech, 
the copimons agreed to grant the Scots “a brotherly assistance ” 
Vards fixed at £300,000 (h). 

aster of the situation, the parliament used its power with 
energy, tact, and moderation. During the first session of ten 
months a number of salutary Acts were passed, which,(.while 
sweeping away most of the accumulated abuses of recent times, 
left the ancient constitutipn intact, and the just prerogatives 
of t^ king undiminishe<J^ 

'(i) The first of these statutes' regulated the intermission 
and duration of parliament. By the “ Act for the preventing 
of inconveniences happening by the long intermission of 
parliaments,’^ it was provided that if parliament was not duly 
sununoned and assembled before the tenth day of September 
in the third year after the conclusion of the present (or any 
succeeding) parliament, it should, nevertheless, assemble on 
the second Monday in the ensuing Novemberj^/lFor this purpose, 
the lord chancellor, or keeper of the great seal, should be sworn 
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( / ) Bu^worth, ii, 1366. For tho details of Laud’s impeachment, soe 
infra, p. 593. (ff) Clarendon, Hist., i. 269. 

(A) 2^ntague, Political Hist., 232. 
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to issue the writs for a new parliament in due time, under pain 
of disability to hold his offiee, and further punishments ; in 
ease of his default, the peers were enabled and directed to meet 
at Westminster, and any twelve or more of them to issue the 
writs j failing the peers, the sheriffs, mayors, and bailiffs 
should eause elections to be made ; and lastly, in their default, 
the electors themselves were to meet and proceed to choose 
their representatives, in the same manner as if writs had been 
regularly issued from the crown. No future parliament was to 
be dissolved, prorogued, or adjourned within fifty days after ' 
the time anointed for its meeting, except with its own 
consent {iy ' 

In the reign of Edward III. it had been provided by statute 
that parliament should be holden at least once in every year (/c), 
but as no provision was then made in case of the failure of the 
king to issu^he necessary writs, the law had been disobeyed 
at pleasure. &he known resolution of Charles to govern without 
a parliament made it absolutely necessary that the defect in 
the machinery of the constitution should be remedied. Care- 
fully adhering to the old lines, the Triennial Act left untouched 
the king’s prerogative of ealling parliament, and even extended 
the legal period of intermission from o ge year to thre e. It was 
only in the event of the king failing to exercise his prerogative 
within the prescribed time that another mode was provided for 
enuring the supremacy of the law.j 

Tonnage and ^ 'v^An Act was passed putting an end to the long-contested 
' prerogative of levying customs on merchandise. By this Act 
two months.! (which granted to the king tonnage and poundage for less than 
' two months), after reciting that these duties, not having been 
granted by parliament, had been collected against the laws of 
the realm, and that the farmers and collectors had deserved 
condign punishment, it was provided that in future any officer 
presuming to levy these customs, except during the time 
specified in the Act, should incur the penalties of praemunire, 
and be disabled during life to sue in any coijri^ It was further, 
in general terms, “ declared and enacted that it is, and hath 
been, the ancient right of the subjects of this realm, that no 
subsidy, custom, impost, or other charge whatsoever, ought 
or may be laid or imposed upon any merchandise exported or 
imported by subjects, denkens, or aliens, without common 
consent in parliament ” (fy 

(i) 16 Car. I. c. 1 ; Gardiner, Documents, 144 ; repealed in 166 1, by 
16 Car. II. c. 1, which re-declared the principle, but made no provision of 
machinery to enforce it. (it) Supra, p. 177. 

(1) 17 Car. I. o. 8 j Gardiner, Documents, 1S9. The grant was continued 
by six subsequent Acte (oo. 12, 22, 26, 29, 31, 36) for short periods down to 
July 2, 1642. 
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t An “ Act for the declaring unlawful and void the late pro-! sup-money 
ceedings loiiching ship-money, and for the vacating of all 
records and process concerning the same,” was passed, declaring 
that charge illegal, and annulling the judgment in the Exchequer, 

Chamber against Hampden as contrary to the laws and statutes 
of the realm, the right of property, the liberty of the subject, 
and the Petition of Right These two Acts closed the 
lengthy series of statutes which 'auring the course of centuries 
had been passed in restraint of arbitrary taxation by the croT^jj^ 

^^he next care of parliament was to sweep away all those, ^ 
conciliar- tribunals which had become the principal instrumentsl 
of despotic power. By an “ Act for the regulating the Privyf btar Chamber 
Council, and for taking away the court commonly called *‘*”*'®*^‘ 
Star Chamber,” after reciting Magna Carta, and its train ofi 
statutes for protecting the liberty and property of the subject,', 
the court of Star Chamber was abolished, and the old consti- 
tutional principle re-enunciated “ that neither his Majesty nor 
his Privy Council hath, or ought to have, any jurisdiction, 
power, or authority, by any arbitrary way whatsoever, to 
examine or draw into question, determine, or dispose of the 
lands or goods of any subjects of this kingdom, but that the 
same ought to be tried and determined in the ordinary courts 
of justice, and by the ordinary course of the law.” / Under this 
statute, although the jurisdiction of the Privy CoTIncil, as well as 
of the Star Cliamber, to try and determine any civil or criminal 
cause, was abrogated, the Council still retained the power of- 
examining and committing persons charged wRh offe nces . A 
But it was enacted'that'EVery person committed by the Coupcil, ConnoU’a 
or any member of it, or by the king ’s special command, should, 
on application to the judges of the King’s Bench or Common 
Pleas, have granted unto him, without delay on an y^ pretence 
whatever, a writ of habea s corpus ; that in the returiT to the 
writ the gaoler should Mi^fy the true cause of commitment, and 
that the court wh^(^ the writ had issued should, within three 
days, examine, and determine whether the cause were just and 
legal or not, and thereupon do what to justice should appertain, 
either by delivering, bailing, or remanding the prisoner (n). 




17 Cor. I. 0 . 14 ; QardineT, Dooumeats, 189. Five of the judges who 
had pronoimoed in favom’ of ship-money (Berkeley, Crawley, Bavenport, 
Trevor, and ^eston) were imprisoned for their judgment. 

(n) 17 Car. "I. o. 10; .Gardinei', Documents, 179. This act expressly 
over-rode the Act Pro Camera Stellata (1487) and also 21 Hen. VIII. c. 20. 
The Petition of Bight only dealt with committals “ by special command 
of the King ” ; this Act deals with committals by the Council as a whole 
or by individual councillors, and required Uie cause (and not merely the 
fact) of committal to be returned on a habeas corpus. Contrast the rule 
in Anderson, supra, p. 347. 
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Another clause of this Act abolished the court of the President 
and Council of the NoAh — ^\vhich under Strafford’s arbitrary 
administration had given so much offence — ^the court of the 
President and Council of the Welsh Marches (which extended 
its jurisdiction over the adjacent counties of Salop, Worcester, 
Hereford, and Gloucester), the court of the Duchy of Lancaster, 
and the Court of Excheguer. af±lie. Count y iE*idhtihe ~bf Chester — 
all irregular tribunals which. “ under various pretexts, had 
usurped so extensi ve a c ognizance as to~deprive o ne-third of 
!^gland of the privUe^s ofbhe co mnim TIW ” (o). 
j With'tlte courtof StiF Chamber and the provinAal irregular 
■tribunals fell also the court of High Commissioi^ By an Act 
intituled “ A repeal of a branch of a statute prmo ElizabetJice, 
concerning .'otomissioners, for causes ecclesiastical,” after 
reeiting that the commissioners, to the insufferable wrong and 
oppression of the king’s subjects, had ille^Hy assumed the right 
to fine and imprison for ecclesiastical offences, the clause' of 
the statute under which the court had been eFected was repealed, 
and the other ecclesiastical courts were deprived of all pofver to 

J 'nflict fine, imprisonment, or corporal punishment (p). 

By other statutes the vexatious prerogative of purveyance 
was restrained, writs to compel the taking up of knighthood 
were abolished, and the boimdaries of the royal forests were 
agajn reduced to their limits in the twentieth year of James I. (q), 
/Among the beneficial Acts of the Long Parliament is also 
to be reckoned one which, while empowering the king to levy 
troops compulsorily for the suppression of the Irish rebelliour'" 
recites in the preamble that, “ by the laws of this realm none 
of his Majesty’s subjects ought to be impressed or compelled to 
go out of his country to serve as a soldier in the wars, except in 
case of necessity of the sudden coming in of strange enemies 
into the kingdom, or except they be otherwise bound by tenure 
of their lands or possessions ” (r). 


(o) Halleun, Const. Hist., ii. 99. By another Act (17 Car. I. e. 15) 
certain abuses in the Stannary Courts of Cornwall and Devon were 
remedied. Cf. supra, p. 278, n. Strafford, as president of the Counril 
of the North, greatly extended the jurisdiction of this court, and excited 
much odium by his tyranny and arrogance. The courts of the Council 
of the North and of the Marches of Wales were entirely abolished, but 
the jurisdiction of those of the Duchy of Lancaster and of i^e County 
Palatine of Cheater was preserved as to matters touching the king’s private 
estate. 

(p) 17 Car. I. c. 11 ; Gardiner, Documents, 186. The latter part of the 
Act was repealed after the Bestoration. 

(g) 17 Car. I. co. 16, 19, 20 ; Gardiner, Documents, 192, 198. 

(r) 17 Car. I. c. 28 ; Gardiner, Documents, 242. Since this statute, 
impressment for the ai'my has never been exercised by virtue of the royal 
prerogative ; but under the authority of parliament it has occasionally 
been resorted to, more especially during the American war, as, e.g., in 
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IVo other statuses of the Long Parliament are more open to 
'^imadversion. One provided that the parliament then sitting 
should not be prorogued or dissolved without its own consent, 
and the other (passed some months later than the others) 
^deprived all clergy of temporal jurisdiction and especially 
jthe bishops of^their suffrages among the peer^ i They were both 
Igrave dep^urerffom the old lines of the constitution ; but the 
one, which was of a purely temporary nature, was rendered 
necessary by the deep and well-founded distrust which the 
character of Charles had inspired (s ) ; the other was the out- 
come of that abuse of their coercive jurisdiction and temporal 
power by which the bishops had rendered themselves odious 


1779, by statute 19 Geo. in. o. 10. In later times, however, this odious 
violation, of personal liberty — which has nothing in conunon with a 
national conscription applicable to all able-bodied citizens alike — has not 
been practised for strengthening the land forces, which have been recruited 
by eidistinent, stimulated by bounties. 

Impressment of sailors for the public service seems always to have stood 
on a somewhat different footing from military impressment. It is “ a 
prerogative inherent in the crown,” says Sir Michael Foster, “ grounded 
upon common law and recognised by many Acts of Parliament.” (2 Ric. II. 
e. 4 ; 2 & 3 Phil, and Mary, e. 16 ; 7 <Sc 8 Will. III. o. 21 ; 2 & 3 Anne, o. 6 ; 
4 & 6 Anne, o. 6 j 6 & 6 Will. IV. o. 24). Foster’s view was afiBrmed by 
Lord Mansfield in K. v. Tuhhs (1776), Cowp. 612 ; and by Lord Kenyon in 
Mx parte Fox (1793), 6 St. Tr. 276. Several early statutes against the 
impressment of soldiers (1 Fdw. III. o. 6 ; 26 Edw. III. c. 8) are silent 
as to the impressment of sailors ; a difference between the two services 
which was probably due in some measure to the fact that while the land 
service was provided for in ordinary cases by the military tenures and by 
the juroti ad arma or national militia, no competent provision was made by 
law for the ordinary sea-service (except in the case of the Cinque Forts and 
a few others, which were alto^ther inadequate for the public service). 
During the American war the hardships and cruelties of the system of naval 
impressment, carried out by armed pressgangs, were a disgrace to a free 
country ; and since the conclusion of peace, ministers and parliament, alive 
to the dangerous principles on which recrU^^g'for the navy had hitherto 
been conducted, have devised new eu M fents — higher wages, larger 
bounties, shorter periods of service, and^^^rve volimteer force — ^more 
consistent with the liberty of tho subiaj^^he Commission on manning 
the navy, in 1869, rexx>rted that *' th$p|Mence of the witnesses, with 
scarcely an exception, shows that tho of naval impressment, as 

practised in former wars, could not now^^, successfully enforced.” — See 
Foster, Crown Law, 168-179, and May, CM^t. Hist., iii. 20-24. 

(a) The “ Act to prevent inconvenien^s which may happen by tho 
untimely adjourning, proroguing, or dissaving this present Parliament ” 
(17 Car. I. c. 7 ; Gardiner, Dociunents, 168), was ostensibly grounded on the 
necessity of speedily raising money for tho relief of the army in tho northern 
parts of the realm, and the impossibility of borrowing “ on the authority of 
resolutions of parliament,” unless some security was fmnished to tho credi- 
tors, that the assembly would not be dissolved before sufficient provision 
had been made for repayment of the moneys to be raised. But the chief 
motive was, undoubted^, “ a just apprehension of the king’s intention to 
overthrow the parliammt,” and of personal danger to the popular leaders 
after a dissolution. It was known tlmt the king had listened to and 
approved a proposal to bring up tho English army from the north in order 
to overawe the parliament. — Hallam, Const. Hist., ii. 112, 113. On the 
army plot see Gardiner, Hist. Eng., ix. pp, 309-318. 
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not merely to the puritans, but even to many of those who 
wished well to the cause of both church and king (f). After a 
session of ten months during which most of the series of Acts 
above enumerated were passed, the two Houses, in September 
1641, adjourned for a short recess of six weeks. 

d[t was about this time that a final schism in the parliamentary 
party developed itself. It was sharply divided on the matter 
of church government, and a large minority regarded the con- 
cessions already made by the king a sufficient surrender of the 
royal power. The leaders of the commons, however, were 
convinced that the king was bent upon recovering, by force or 
fraud, the arbitrary powers which he had been compelled to 
simrendcr ; that unless further securities were taken, and a 
constant vigilance maintained, there was danger not only of 
the loss of their newly vindicated liberties, but of the subversion 
of the existing free parliamentary constitution and the establish- 
ment in its stead of the personal government of the king. To 
them it seemed that as under Richard II., so now under Charles I. 
the question between king and people was again practically 
narrowed to the simple isspe of absolute monarchy versus 
parliamentary governmen^^ Pym and his co-workers in the 
parliament felt that the fene had come to make an earnest 
appeal to the people, warning them, by a recital of the lessons 
of^e past, that no faith could be reposed in the king. 
xla. the meantime Charles had gone to Edinburgh, much 
against the wish of the commons, partly for the purpose of 
adjusting the points of difference which remained between 
him and his Scottish subjects, but mainly with the object of 
obtaining their assistance in his quarrel with his English 
subjects ^ 

At Edinburgh Charles set himself to winning over the 
parliament and church of Scotland against the parliament 
of England, by granting all their demands, by assiduouslj' 
attending the presbyterian worship, and by lavishing favours 
upon the chiefs of the covenanters. At the same time he was, 
it seems, secretly searching for proofs of the correspondence 
of the English political leaders' with the Scots prior to the late 
invasion, with the object of bringing a charge of treason against 
the former, on his return («). Acting on information, supplied 


(() In a very remarkable conversation with Hyde, Sir Edmund Verney, 
who was killed at the battle of Edgehill, declared his reluctance to fight 
for the bishops, whose quarrel he took it to be, though bound in gratitude 
not to desert the king — Clarendon, Life and Continuation (ed. 1827), 
i. 160. The Act to disable persons in holy orders to exercise any temporal 
jurisdiction or authority (17 Car. I. o. 27 ; Gardiner, Documents, 241), 
passed Feb. 1642 was repealed after the Bestoration by 13 Cor. II. c. 2. 

(«) Gardiner, Hist. Eng., ix. 396. (as) Ibid., x'. 28. ~ 
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by the Earl of Montrose in a letter to the king, that the Marquis 
of Hamilton and the Earl of Avgyle had been implicated in the 
plans of the English malcontents, the Earl of Crawford formed a 
design for the sudden arrest of the two noblemen and their 
removal to a safe place beyond the sea ; if they resisted they 
were to be killed ; but forewarned of the plot they frustrated 
it by publicly withdrawing from the Scottish parliament, and 
seeking refuge in Kinneil Castle, the residence of Hamilton’s 
brother. The king, who was thought to have been an accom- 
plice in the plot, complained of the suspicions of the lords as 
an insult to his honour. A conunittee of inquiry was ordered 
by the parliament, which elicited nothing decisive on either side 
and Hamilton and Argyle were induced to return to parliament. 
But the leaders of the English House of Commons, which had 
sent a small committee to Scotland, with Hampden as its 
presiding member, to be near the king and watch proceedings, 
were kept well informed of what passed. And the news of the 
“ Incident,” as the affair of Hamilton and Argyle was termed, 
excited much agitation and alarm in London, lest this design 
against the two great leaders of the popular party in the northern 
kingdom should be followed by similar measures against the 
English malcontents. v- 

Parliament re-assembled on October 20, 1641, and about' 
the same time came tidings of the Irish rebellion, with its 
attendant massacre, which raised a fierce outcry against all 
pj^pists, and was by many believed to have been secretly 
encouraged by the king.y^‘* The event,” says Gardiner, “ which I 
precipitated the division of parties was the TTiof^i. j 

The first indication that the majority of the Commons felt that, I 
with a war in Ireland in prospect, it was necessary that harmony 
should exist between the crown and parliament, is to be found 
in the instnictions to the Commons’ Committee in Scotland 
sent up to the Lords on November 8. The den^d made in 
these Jnstructions was for the appointment of councillors 
and ministers approved by p^;liBihcnt. (Ji> grant such a wish 
would practicaUy annihilate the independent action of the 
crown, and the division of parties on ecclesiastical affairs now 
gave to the king a majority of the Lords and a large hiinority of 
the Commons upon whom he could rely. All those, in short, 
who wished to see considerable ecclesiastical changes made in 
the puritan direction supported the authority of the House of 
Commons, whilst .those who wished the changes to be few or 
none supported the authority of the king^j/). 


(y) Cktfdiner, Documents, p. xxxix. The Inatruotions referrod to ore 
printed, ibid., p. 199. 
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An examination into an alleged new army plot was instituted 
in tbe eominons. and on November 17, Pym moved and carried 
a resolution “ that upon examinations now read, there is 
sufficient evidence for this House to believe, that there was a 
second design to bring up the army against the parliament, 
and an intention to make the Scottish arm 5 ’ stand as 
[neutral ” (z)/ PjTn’s object in producing this charge at this 
moment was an attempt to influence the voting on the 
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Remonstrance (a). 

On November 8 the draft of the Remonstrance, or “ Declara- 
tion of the state of the kingdom,'* was laid upon the table of 
the House. Secretary Nicholas at once wrote to the king 
informing him of the fact, and urging his instant return to 
London. In reply the king wrote : “ You must needs speak 
with .such of my servants that you may best trust, in my name, 
that b}' all means possible this Declaration maj' be stopped.” 
Under the leadership of Hyde, a band of members in the Lower 
House was now organised as what was truly to be called His 
iMajesty’s Opposition. With steady perseverance and tenacity 
the passage of the Remonstrance was disputed clause by clause 
during a seven days’ debate, and only the most resolute deter- 
mination on the part of the popular leaders availed to maintain 
any part of it unimpaired. At len^h the final debate tras fi.\ed 
for No%’ember 22. The king, eager at last to reach London 
before the final vote could be taken, was now hastening with all 
speed back from Edinburgh, and on the eventful 22nd was oi^Jy 
distant two days’ journey from the metrojwlis. Por fourteen 
hours the debate was sustained with much warmth by Hyde, 
Falkland, Dering, Rudyard, Ragshaw, Culpepper, Pym, 
Orlando Bridgman, WaUer, Hampden, Holies, Glyn, Coventrj', 
Geoffrey Palmer and Maynard. Near midnight Secretary 
Nicholas retired, and wrote to the king that the commons had 
been in debate since twelve at noon and were at it still, it being 
then near twelve at midnight. “ I stayed this despatch," he 
continued, “ in hopes to have sent your Majesty the result of 
that debate, but it is so late, as I dare not (after my sickness) 
adventure to watch any longer to see the issue of it : only I 
assure your Majesty there are divers in the Commons House 
that are resolved to stand very stiff for rejecting that Declara- 
tion, and if they prevail not then to protest against it.” 

At length about two in the morning, the Remonstrance was 
carried by a majority of eleven only. CTitical was the 
contest deemed, that Cromwell declared to Lord Falkland, as 
they were leaving the House together after the division, “ that 


(z) CommonB' Journal, ii. 318. 
(a) Gardiner, Hist. Eng., x. 74 . 
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if the Remonstrance had been rejected, he would have sold all 
he had the next morning, and never have seen England more ; 
and he knew there were many other honest men of the same 
resolution ” (6). 

The preamble, consisting of twenty unnumbered clauses, 
and opening in the name of “ The Commons in the present 
Parliament assembled,” begins by declaring that for the past 
twelve months they had been carrying on a struggle of which 
the object was to restore and establish the ancient honour, 
greatness, and security of the nation and the crown — ^that the 
object of the Remonstrance was as well to answer the great 
aspersions cast upon what they had done, as to point out what 
remained for t^emT io ao, ana tne difficulties raised for their 
hindrance. In express terms they denounce the court con- 
spiracy to subve rt the fundamental laws and principles of 
government," to degrade the protestant religion, to discredit the 
claims and authority of parliament, and to introduce such 
opinions and ceremonies as would necessarily end in 


accommodation with popery. 

The body of the Remonstrance is contained jp 206 numbered 
clauses, and takes the form of practical proofs and illustrations 
of the statements advanced in the preamble, 

After detailing, with vigorous and incisive rhetoric, all the 
invidious and tyrannical proceedings of the king during his 
first, second, and third parliaments, the government by prero- 
gative from the third parliament to the pacification of Berwick, 
^e Short Parliament and the Scdttish invasion, the remedi^ 


Pioo& And 
iUnatntions. 


Acts of the Long Parliament, and the practices of the court 
party, the Remonstrance proceeds to set forth the defence of the 
popular leaders.*^ 

“ And now what hope,” they said, “ have we but in God, 
when as the only means of our_subsis£eace and power of refor- of tiw 
mation is under Him, in the parliament ? But what can we the “““o™. 
commons, without the conjunction of the House of Lords, and 
what conjunction can we expect there, when the bishops and 
recusant lords are so nmnerous and prevalent that they are able 
to cross and interrupt our best endeavours for reformation, and 
by that means give advantage to this malignant party to 
traduce our proceedings ? 

“ They infuse into the people that we mean to abolish all 
church government, and leave every man to his own fancy for 
the service and worship of God, absolving him of that obedience 
which he owes under God unto his Majesty, whom we know to 
be entrusted with the ecclesiastical law as well as with the 


(b) Clarendon, Hist, i, 420. 
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temporal, to regulate all the members of the Church of England 
by such rules of order and discipline only as are established by 
parliament, which is his great council in all affairs, both in 
church and state. 

“ We confess our intention is, and omr endeavours have been, 
to reduce within bounds that exorbitant power which the 
prelates have assumed unto themselves, so contrary both to 
the word of God and to the laws of the land, to which end we 
passed the bill for the removing them from their temporal 
power and employments, that so the better they might with 
meekness apply themselves to the discharge of their functions, 
which bill themselves opposed, and were the principal 
instruments of crossing it (c). 

“ And we do here declare that it is far from our purpose or 
desire to let loose the golden reins of discipline and government 
in the church, to leave private persons or particular congrega- 
tions to take up what form of divine service they please, for 
we hold it requisite that there should be throughout the whole 
reahri a conformity to that order which the laws enjoin according 
to the Word of God. And we desire to unburden the con- 
sciences of men of needless and superstitious ceremonies, 
suppress innovations, and take away the monuments of 
idolatry.” 

They then suggest a general synod of divines, the result of 
whose consultations should be represented to the parliament, 
there to be allowed of and confirmed, and to.receive the stan^ 
of authority (d). 

" They have maliciously charged us,” they continue, “ that 
we intend to destroy and discourage learning, whereas it is our 
chiefest care and desire to advance it, and to provide a compe- 
tent maintenance for conscionable and preaching ministers 


(c) Three bills were introduced by the commons for taking away the 
temporal power of the bishops. The first, “ A Bill to restrain Bishops and 
others in Holy Orders from intermeddling in secular afifairs,” was sent up 
to the lords, May 1, 1641, where it was thrown out by a large majority. 
The second, popularly termed the *' Boot and Branch Bill,” was intituled 
“ For the utter abolishing and taking away alt archbishops, bishops, thoir 
chancellors and commissaries, deans and chapters, archdeacons, prebon- 
daries, chanters, canons, and all other their under-officers,” It was intro- 
duced by Sir Edward Bering while the first bill was still pending, but after 
being long and vehemently debated, was allowed to drop On the king’s 
l’, d^arture for Scotland. The third, which passed into a law in Feb. 16i2 
U {supra, p. 447), was the last concession made by Charles before finally 
Ij quitting London with the intention of appealing to arms. 

’ (d) “ The whole contention of the party of the Grand Remonstrance, 

the whole root of the baleful tree of the Civil War, lay in these words . . . 
* No Popery ! ’ was the cry on one side. * No sectarian meeting ! ’ was 
the cry on the other. ‘ No toleration 1 ’ was the cry on both.” — Gardiner, 
Hist. Eng., z, 63. 
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throughout the kingdom, which will be a great encouragement 
to scholars, and a certain means whereby the want, meanness 
and ignorance, to which a great part of the clergy is now 
subject, will be prevented. And we intended likewise to 
reform and purge the fountains of learning, the two Univer- 
sities, that the streams flowing frpm thence may be clear and 
pure, and an honom: and comfort to the whole land. 

“ They have strained to blast our proceedings in parliament 
by wresting the interpretations of our orders from their genuine 
intention. They tell the people that our meddling with the 
power of episcopacy hath caused sectaries and conventicles, 
when idolatrous and popish ceremonies, introduced into the 
chvuch by command of the bishops, have not only debarred the 
people froni thence, but expelled them from the kingdom. 
Thus with Elijah, we are called by this malignant party the 
troublers of the state, and still, while we endeavour to reform 
their abuses, they make us the authors of those mischiefs we 
study to prevent.” 

Finally, th^ Remonstrance specifles the remedial measures 
demanded 

(1) (iro keep papists in su^ condition, as that they might 
j not be ab le to. do any hurtyfand for avoiding such connivance 

■ and favour as had theretofore been shown to them, his Majesty) 
was moved to grant a standing commission to some choice men 
named in parliament who might take notice of their increase, 
r^ort upon their counsels and proceedings, and use all due 
means, by execution of the laws, to prevent mischievous 
designs, from that quarter, against the peace and safety of the 
realm. And further, that some suificient.-tests— should be 
applie^to discover , the -false conformity of papi§];s to the 
English Church, by colour of which they had been admitted into 
places of highest authority and trust. 

(2) That, for the belter preservation of. the liberties and 
laws, all illegal grievances and exactions should be presented 
and pimished at the sessions and assizes ; and that judges and 
justices should be sworn to the due execution of the Petition 
of Right and other laws. 

(8) A series of precautions were suggested to prevent the 
employment of evil councillors ; and it was plainly stated that 
supplies for the support of the king’s own estate could not be 
given, nor such assistance provided as the times required for 
the protestant party beyond the sea, unless p.nly_such^coun- 
cillor s, am bassadors, and other ministers w ere in future 
emff oyed^ as parliament could give its confidcnce-to ; and 
unless all'' council lors of state were sworn, as well to avoid 
receiving, in any form, reward’ bf^iension from any foreign 
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prince, as to observe strictly those laws which concerned the 
subject at home in his liberty (e). 

The nattue ol < It is evident that the Grand Remonstrance was produced in 
a^fever of anxiety over popish intrigues at^ourt.^ It is now 
known that those intrigues were even more extensive than the 
commons suspected, but evep so their actual political import- 
ance was very slight. The suggestion that the Anglican 
episcopate had entered into the plot was quite erroneous. It 
was natural, however, that the commons should make the most 
of this point in their appeal to the public — ^for that in substance 
is the true nature of the document. | Of its specific proposals, 
two are of outstanding importance? -^irst, it contemplated 
the House of Commons annexing the old royal supreriiacy over 
the church, and the enforcement throughout the country of a 
new ecclesiastical regime (whose nature still remained to be 
ascertained). Secondly, it proposed to transform the commons’ 
old right of criticising ministers into a much more radical right 
of controlling their appointment in the first instance ; in other 
I words, the legislature claimed control over the executive. 

' Immediately after the Remonstrance had been voted, 

Bemoiutiaiioe. there occuTTcd an incident which plainly showed how exacer- 
bated were the passions aroused by the debates which had 
occupied the last week or more, Peard, member for Barnstaple, 
moved that the Remonstrance should be forthwith printed. 
Hyde opposed the design as unlawful and mischievous, and in 
pursuance of the tactics already decided upon, said that if the 
motion were adopted, he should ask leave of the House to 
protest. Other voices cried out that they protested, and 
Geoffrey Palmer declared, “ I protest for myself and all the 
rest.” Protests, though in use with the lords, were utterly 
unknown to the commons, and the presumption of Palmer, 
not merely in protesting at all without leave of the House, but 
also in the name of “ all the rest,” raised such a tumult that 
many members laid their hands upon their swords, and a violent 
conflict seemed imminent, “ had not the sagacity and calmness 
of Mr. Hampden,” says an eye-witness, “ by a short speech 
prevented it.” On a division it was decided by a majority 
of twenty-three that although the Remonstrance might be 
published, it should not be printed until the further order of 
the House, j ~ 

The question whether the minority should be allowed to 
protest against a decision of the House of Commons was far 
too serious to admit of Palmer’s offence being passed over 

(e) The Bemonstrance is printed in extenso in Bushworth’a Colioction, 
part 3, i. 438 aeq., and in Gardiner, Documents, 202 aeq. 
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unpunished. It was of vital importance to the authority and 
influence of the commons that, no matter what their internal 
divisions might be, theii- decisions should be kept before the 
people sole and intact. At the next sitting of the House, 

Palmer, after being heard in his defence, was committed to the 
Tower, but almost immediately afterwards released, on making 
a humble apology and retractation. This vain endeavour to 
preserve the appearance of unity in spite of a profound diver- 
gence could not long be maintained, and by the end of the 
century there was a growing practice of publishing votes 
4nd division lists ; by this means the member was not only 
permitted, but was forced even against his will to reveal his 
position to the outside world. On December 15 (1641), the 
Remonstrance, having been previously presented to the king, 
was ordered to be printed by a majority of 135 votes to 83. 

The next important, and indeed the critical, event in the 
relations between Charles I. and his parliament was the impeach- 01*^0 
ment and the attempted arrest of the Five Members. The king Members, 
had no intention of submitting quietly to the adverse vote of the 
House of Commons. He, indeed, even with what he afterwards 
alleged to be the proofs of treason in his hands, attempted to 
make use of what Clarendon has termed “ the stratagem of 
winning men by places,” by offering the chancellorship of the 
exchequer to P)rm, the leader of the popular party (/). But 
this attempt at conciliation failed, doubtless on account of the 


utter distrust and disbelief which the king in all his dealings 
had inspired. It is an interesting expedient, but at that date 
it could not be expected that statesmen would appreciate its 
possibilities, or revise that many political conflicts could be 
peacefully solved by calling upon a successful opposition to 
yassume the responsibilities of office. Charles now seems to 
have resumed his original intention to crush his opponents. 
The leaders of the opposition to the Remonstrance were called 
to office. Hyde preferred for the present to serve the king as a 
private member of the House, but Falkland accepted the post 
of secretary of state, and Culpepper that of chancellor of the 
exchequer. - BaKour, the tried friend of the parliament, was 
removed from the governorship of the Tower — the “ bridle ” 
of the City — and Colonel Limsford, a soldier of evil character 
and infamous name, was appointed in his place. But his 
appointment excited tumults in the City and at Westminster. 
The commons demanded his removal, and the king was per- 
suaded to remove him within a week of his appointment and 


( / ) Forster, Arrest of the Five Members, 55, 59 ; Gardiner, Hist. Eng., 
z. 127. 
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to /'put Sir John Byron in his place. Disturbed by secret 
reports, and the unusual concourse of armed men about the 
king at Whitehall, the cominuiis sought the protection of a 
guard. On December 30, Pym (who seems to have already 
received intimation of the intended impeachment) moved “ that 
there being a design to be executed this day upon the House of 
Commons, we might send instantly to the City of London , . . 
to come down with the train bands for oiu: assistance.” The 
next day the commons sent a verbal message to the king by 
Denzil Holies, expressing their earnest desire for a guard out 
of the City, under command of the Earl of Essex. The king 
required the message to be communicated to him in writing. 
This was immediately drawn up and presented, but no' answer 
was returned for three days. At length, on January 3, 1642, 
the king’s answer came. It was a refusal, but accompanied by 
a promise on “ the w'ord of a king, that the security of all and 
every one of you from violence, is and shall ever be as much our 
care as the preservation of us and our children.” At that very 
lime the attorney-general was engaged in delivering a royal 
message to the House of Lords, impeaching for high treason 
Lord Kimbolton and five members of the commons, Pym, 
Hampden, Holies, Haslerigg, and Strode (g), and demanding 
that the House should secure the persons of the accused. 
The lords “ somewhat appalled ” (to quote Clarendon’s expres- 
sion) at this proceeding, appointed a committee to inquire into 
the legality of the accusation. In the meantime the king’s 

(j) The Articles of Treason are printed in Gardiner, Documents, 236, 
from the Journal of the House of Lords, iv. 601 : — “ Articles of high treason 
and other high misdemeanours against the Lord Kimbolton, Air. Denzil 
Holies, Sir ^thur Hazlerigg, Hr. John Fym, Hr. John Hampden and 
Hr. 'William Strode. 

1. That they have traitorously endeavoured to subvert the fundamental 
laws and government of the kingdom of England, to deprive the King of his 
regal power, and to place in subjects an arbitrary and tyrannical power 
over the lives, liberties, and estates of his Majesty’s liege people. 

2. That they have traitorously endeavoured by many foul aspersions 
upon his Majesty and his government, to alienate the affections of his 
X>cople, and to make his Majesty odious unto them. 

3. That they have endeavoured to draw his Majesty’s late army to dis- 
obedience to his Alajesty’s commands, and to side with them in their 
traitorous designs. 

4. That they have traitorously invited and encouraged a foreign power 
to invade his Majesty’s kingdom of England. 

5. That they have traitorously endeavoured to subvert the rights and 
very being of Parliaments. 

6. That for the completing of their traitorous designs, they have endea- 
voured (as far as in them lay), by force and terror to compel the Parliament 
to join with them in their traiten-oub designs, and to that end have actually 
raised and countenanced tumults against the King and Parliament, 

7. And that they have troitorously. coni^ired to levy, and actually have 
levied, war against the King.” (Heferring to the armed guard which they 
had persisted in voting for the protection of the House.) 
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officers had gone to the houses of the Five Members and were 
putting seals on their studies. The commons, having just 
heard of these proceedings, had voted them a breach of privilege 
when the king’s serjeant appeared, and in the name of his 
master “ required Mr. Speaker to place in his custody five 
gentlemen, members of this House (naming them), whom his 
Majesty had commanded him to arrest for high treason.” The 
House appointed a committee, including two ministers of the 
crown. Lord Falkland and Sir John Culpepper, to attend on 
and inform the king that such an important message could only 
be answered after mature consideration, but that the accused 
would be ready to answer any legal charge made against them. 
The Five Members were ordered to attend daily in their places 
and the previous resolution for a military guard out of the City 
was turned into an Order of the House and sent by the hands 
of two of the members for the City to the Lord Mayor. 

Of this impeachment Macaulay has remarked in his essay on 
Hampden j It is difl^ult to find^^ the ■^ole histojy of 

( England such an instance of tyranny, perfi d^f^and folly. The 
most precious and ancient rights of the subject were violated by 
this act.) The only way in which Hampden and Pym could 
legally be tried for treason at the suit of the king was by a petty 
jury on a bill found by a grand jury. The attorney-general had 
no right to impeach them. The House of Lords had no right 
to try them. . . . The tyrant resolved to follow up one outrage 
by another. ^In making the charge he had struck at the 
institution of^uries.|v^n executing the arrest, he struck at thcL. 
privileges oT p arliament!/* He resolved to go to the House in 
person with an armed, force, and there to seize the leaders of the 
opposition while engaged in the discharge of their parliamentary 
duties.V These indignant remark s rest on the assumption that 
impeachment was a regular procedure with settled rules, and 
that Charles had broken the rules. In fact, impeachment was 
the creation of polrticians, not of lawyers, and grievously lacked 
the logic and certitude which lawyers impart to the procedures 
under their control. Whether impeachment was at the suit of 
the crown, or the commons, or both, was an obscurity which 
yfeichard 11. noted long ago {h). In fact, there was the very 
recent case of the Earl of Bristol who had been impeached by 
the crown (without the commons) which was allowed to pass 
unchallenged (f). The committee, set up to show how all this 
infringed the privileges of the House (which had never extended 
to treason, felony and breach of the peace), had an impossible 


(A) Supra, pp. 192-3. 

(^) Gardiner, Hist. Eng., vi. 96 ; x. 143-1. 
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task and produced nothing which would bear examination {k). 
The truth is that events had reached the stage of crisis in which 
regard for law had disappeared, and its disappearance was all 
the more rapid since impeaclunent lacked the solid core of 
principle and procedure which alone could have checked its 
misuse. 

^areful preparations were made to ensure the success of 
this coup d’etat. Whitehall was fortified with a considerable 
accession of arms and ammunition, and theLpelaee-guards were 
ordered to hold themselves in readiness.") Sir William Killigrew 
was sent round to each of the Inns of Court (collectively capable 
of furnishing a military guard of at least 6g0 men) with copies 
of the articles of treason, and with a request that they should 
be ready the next mornii^ “ at a moment’s warning.” Late 
in the night, the king, after consultation with his secretary, 
Nicholas, sent instructions to th4 Lord Mayor of London not 
merely to refuse to the commons the guard which they had 
requested, but in its place to enrol such a guard for the royal 
service,^ with orders for its immediate employment in suppres- 
sing and dispersing all tumults and assemblages of the people 
in the streets of the City, and with' express instructions, “ by 
shooting with bullets, or otherwayes, to suppresse those tumults 
and destroy such of them as shall persist in the tumultuous 
wayes and disorders ” (1). 

The next morning, January 4, 1642, the accused members 
attended in their places and defended themselves from the 
charges which the king had brought against them. The 
commons sent up to the lords the articles of impeachment as 
“ a scandalous paper,” and requested them to institute inquiries 
as to who were its authors, to the end that they might receive 
condign punishment, and the commonwealth be secured against 
such persons. 

Forewarned of the king’s approach at the head of 300 or 
400 armed men, the accused members, by the desire of the 
House, discreetly withdrew as the king was entering New 
Palace Yard. 

At the entrance to Westminster Hall the king’s armed band 
formed suddenly into a lane, ranging themselves on either side 
along the whole length of the Hall, and Charles, passing through 
this lane, ascended the stairs leading to the House of Commons. 


(fc) Gardiner, Hist. Hng., x. 144. From time to time the Lords, how- 
ever, claimed that they were not bound to try commoners (as distinct from 
peers) save at the suit of the lower house. Such a rule, if it could bo 
regarded as established, would havo permitted the trial of Lord Bri-slol, 
although not the trial of the five members. 

(1) Forster, Arrest of the Five Members, lG4r-158. [Warrant dated 
3 Jan. 1642.] 
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“ The king’s command had been, according to Sir Ralph Verney 
and Captain Slingsby, himself one of the company, that the 
great body should stay in the Hall ; but, says D’Ewcs, ‘ his 
Majesty coming into the lobby, a little room just without the 
House of Conunons, divers officers of the late army in the north, 
and other desperate ruffians, pressed in after him to the number 
of about fourscore, besides some of his pensioners.’ ” Charles 
entered the House followed only by his nephew, the Elector 
Palatine, having commanded the rest of his followers “ upon 
their lives not to come in ” ; but the door was not permitted 
to be closed behind him. “ Visible now at the threshold to all, 
were the officers and desperadoes above named, of whom 
D’Ewes proceeds, ‘ some had left their cloaks in the Hall, and 
most of them were armed with pistols and swords, and they 
forcibly kept the door of the House of Commons open, one 
Captain Hide standing next the door holding his sword upright 
in the scabbard ’ ; a picture which Sir Ralph Verney, who was 
present that day in his place, completes by adding that ‘ so 
the doors were kept open, and the Earl of Roxborough stood 
within the door, leaning upon it.’ As the king entered all the 
members rose and uncovered, and the king also removed his 
hat, and it wpuld not have been easy, says Rushworth, to 
discern any of the Five Members had they been there, among so 
many bare faces standing up together. But there was one face 
among the Five, which Charles knew too well not to have singled 
out even there ; and hardly had he appeared within the chamber 
when it was observed that his glance and his step were turned 
in the direction of Pym’s seat close by the bar. IJjs intention, 
baffied by the absence qf,the_popular leadeiv can only now be 
guessed at ; but Rushworth adds, ‘ his Majesty not seeing 
Mr. Pym there, knowing him well, went up to the chair.’ As 
he approached the chair, Lenthall stepped out to meet him ; 

‘ By your leave, Mr. Speaker,’ he said, ‘ I must borrow your 
chair a little.’ And then the king stepped up to his place and 
stood upon the step, but sat not down in the chair. And after, 
he had looked.a great w hile he spoke again. ‘ Gentlemen,’ he The king’s 
said, ‘ I am sorry for this occasion of coming unto you. Yester- 
day I sent a serjeant-at-arms upon a very important occasion 
to apprehend some that by my command were accused of high 
treason ; whereunto I did expect obedience, and not a message. 

And I must declare unto you here, that albeit no king that ever 
was in England shall be more careful of your privileges, to 
maintain them to the uttermost of his power than I shall be, 
yet you must know that in eases of treason no person hath a 
privilege. And therefore I am come to know if any of those 
persons that were accused are here.' Then he paused; and 
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casting his eyes upon all the members of the House, said, ‘ I do 
not see any of them. I think I should know them.’ ‘ For I 
must tell you, gentlemen,’ he resumed, after another pause, 
‘ that so long as those persons that I have accused (for no slight 
crime, but for treason) are here, I cannot expect that this House 
can be in the right way that I do heartily wish it. Therefore I 
am come to teU you that I must have them wheresoever I find 
them.’ Then again he hesitated, stopped, and called out, ‘ Is 
Mr. Pym here ? ’ To which nobody gave answer. He then 
asked (continues D’Ewes) for Mr. Holies, whether he were 
present, and when nobody answered him, he pressed the Speaker 
to tell him.” Lenthall was not a great or heroic man, but he 
knew what his duty was. He now gave voice, in words of 
singular force and dexterityi,.to the common feeling that no 
individual expression of the intentions or opinions of the House 
was permissible. ‘ May it please your Majesty,’ he said, falling 
on his knee before the king, ‘ I have neither eyes to see, nor 
tongue to speak, in this place but as this House is pleased to 
direct me, whose servant I am here ; and I humbly beg your 
Majesty’s pardon that I cannot give any other answer than 
this’l’(m). Whereupon “the king answered ‘Well, well; 
’tis no matter. I think my eyes are as good as another’s.’ 
And then he looked roimd about the House a pretty while to 
see if he could espie any of them.” After that long pause 
described by D'Ewes (“ the dreadful silence,” as one member 
called it), Charles spoke again to the crowd of mute and sullen 
faces. (The complete failure of his scheme was now accom- 
plished, and all its possible consequences, all the suspicions and 
retaliations to which it had laid him open, appear to have rushed 
upon his mind.' “ ‘ Well, since I see all my birds are flown, I 
do expect from you that you shall send them unto me as soon as 
they return hither. But, I assure you, on the word of a king, 
I never did intend any force, but shall proceed against them in a 
legal and fair way, for I never meant any other. And now, 
since I see I cannot do what I came for, I think this is no unfit 
occasion to repeat what I have said formerly, that whatsoever 
I have done in favour and to the good of my subjects, I do mean 
to maintain it. I will trouble you no more, but tell you I do 
expect, as soon as they come to the House, you will send them 
to me ; otherwise I must take my own course to find them.’ 
‘ After he had ended his speech,’ continues D’Ewes, i^he went 
out of the House in a more discontented and angry passion than 
he came in,' going out again between myself and the sou(;h end 
of the clerk’s table, and the Prince Elector after him.’ . Low 


(m) Gardiner, Hist. Eng., x. 140. 
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mutterings of fierce discontent broke out as he passed along, 
and ‘ many members cried out aloud, so as he might hear them. 
Privilege! Piivilege ! ’ } With those words, ominous of ill, 
ringing in his ear, he repassed to his palace through the lane, 
again jformed, of his armed adherents, and amid audible shouts 
of as evil augury from desperadoes disappointed of their prey. 
Eagerly in that lobby had the word been awaited for, which 
must have been the prelude to a terrible scene. ‘ For the 
design was,’ pursues Sir Simonds D’Ewes, writing at the close 
of his day’s journal, ‘ to have taken out of our House by force 
and violence the said five members, if we had refused to hc^ve 
delivered them up peacefully and willingly ; which, for the 
preservation of the privileges of our House, we must have 
refused. And in the taking of them away, they were to have 
set upon us all, if we had resisted, in a hostile manner. It is 
yery true that the plot was so contrived as that the king should 
have withdrawn out of the House, and passed through the lobby 
or little room next without it, before the massacre should have 
begun, upon a watchword by him to have been given upon his 
passing through them. But ’tis most likely that those ruffians, 
being about eighty in number, who were gotten into the said 
lobby, being armed all of them with swords, and some of them 
with pistols ready charged, were so thirsty after innocent blood 
as they would scarcely have stayed the watchword, if those 
members had been there ; but would have begun their violence 
as soon as they had understood of our denial, to the hazard of 
the persons of the King and the Prince Elector, as well as of us. 
For, one of fhem understanding a little before the king came out 
that those five gentlemen were absent, ‘ Zounds ! ’ said he, 

‘ they are gone ! arid now we are never the better for our 
coming ! ’ ” (»). 

‘fThe an'est of the five membera,” observes Mr. Forster, 
“ was the final stage of the struggle against the Grand Remon- 
strance. It was a violent effort to reverse the eleven votes by- 
which the victory was achieved, and to constitute the leaders 
of the minority to whom the highest offices in the state had 
meanwhile been given, masters of the House of Commons.; 
When Charles and his armed attendants parsed. through the 
lobby of the House, of .Commons on January 4, the Civil War 
substantially Jhiad begun. Clarendon himself admits as much 
when He cdls it ‘ the most visible introduction to all the misery 
that afterwards befel the king and kingdom ^ ” (o). 

(n) Forster, Arrest of the Five Members, pp. 183 seg. ; Gardiner, Hist. 
Eng., X. 138 seg. 

(o) Forster, Arrest of the Five Members, p. 377. Clarendon State 
Papers, iii. p. Iv. “ The attempt to seize the Five Members was 
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The immediate question upon which the quarrel between 
king and parliament ultimately turned was the command of 
the militia. Ireland was in a state of rebellion, and a large 
jarmy .was absolutely necessary to reduce that kingdom to 
pbedience. Justly persuaded of the utter insincerity of the 
feng, and with the evidence before them of his intention to 
win back his authority at the sword’s point, it would have 
been suicidal on the part of the commons to leave in the Tung’s 
hands a military force which might, and probably would, have 
been used for their own overthrow. The bill for regulating 
the mihtia presented to the king in February, 1642, by which 
j persons to be nominated by the commons were to be entrusted 
with authority over the militia of the kingdom, was an 
undoubted encroachment upon the king’s legal prerogative, 
unjustifiable perhaps as a permanent measure, but temporarily 
necessary in the crisis which the king himself had provoke^ 
“ When,” says Clarendon, “ it had been with much ado accepted^ 
and first read, there were few men who imagined it would ever 
receive further countenance ; but now there w;ere very few w'ho 
did not believe it to be a very necessary provision for the peace 
and safety of the kingdom, so great an impression had the late 
proceedings made upon them, that with httle opposition it 
passed the commons, and was sent up to the lords ” (p). The 
king’s resolute refusal-to pass the bOlled by. rapid steps to the 
Ci^ VVar; ~ 

The king did, however, make one last concession at this late 
hour, by assenting to the Clerical Disabilities A ct on 
February 13, 1642 {q). This; and another accepted on the same 
day, is the last lawful statute until the Restoration, From 
1642 to 1660 the traditional constitution ceased to work, and 
the considerable mass of ordinances (r) issued during the 
interval were necessarily treated as void at the Restoration. 
CThe constitutional period of the great contest between the king 
and the parliament may be said to have pnded with the 
i attempted arrest of the Five Membersy 

The revolutionary period between 1642 and the restoration 
of Charles II. in 1660 — highly interesting and instructive to the 
student of political history, but complicated by numerous 
projects, counter-projects and fruitless negotiations — ^must 
necessarily be here passed over briefly. Within three years 

undoubtedly the real cause of the war.” — Macaulay (Essay on Hallam’s 
Const. Hist., Essays, i. 188). 

(p) Clarendon, Hist., i. S22 ; the Ordinance is printed in Gardiner, 
Documents, 245. 

{q) Supra, pp. 447, 462. 

(r) Only in our own day have they been completely printed : C. H. 
Firth and B. S. Bait, Acts and Ordinances of the Interregnum (1911). 
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from the day (August 22, 1642) when Charles raised the royal 
standard at Nottingham, the Civil War was practically con- 
cluded. The crushing defeat of the king at Naseby (June 14, 
1645) by the “ New Model ” army under Fairfax and Cromwell, 
followed by the rout of Montrose’s forces at Philiphaugh 
(September 13, 1645), reduced Charles to the position’ of a 
fugitive in his own kingdom, and made a frank acceptance of 
the least onerous terms which, after a fair negotiation, he could 
obtain from the victorious parliament, the only means by which 
he could ever regain the exercise of his regal functions. In the 
political held, a long series of inconclusive negotiations showed 
what the king and parliament regarded as their respective war 
aims — ^the Ninetee n Pronositions of 1642, and the Propositions 
of Oxford (1648), Uxbridge (1645) and Newcastle (1646) (s). 
Blit the chance of a peaceful settlement was thrown away by 
the conduct of Charles himself, who, defeated in the field, 
betook himself to intrigue and double-dealing, in the hope that 
by fomenting ^scord between the Scots and the English, 
between the parliament and the army, and by dexterously 
playing off one against the other, he might ultimately regain 
the enjoyment of despotic power. 

The great difficulty was the religious one. Laud and Charles 
had endeavoured to establish a rigid ceremonial uniformity ; 
the parliament and the “ Westminster Assembly ” of divines 
(constituted June 12, 1643) had substituted an equally rigid 
uniformity of narrow calvinistic dogma ; the adoption of the 
“ Solemn League and Covenant ” (t) by the English parliament 
(September 25, 1643) had been exacted by the Scots as an 
indispensable preliminary to the aid which they rendered during 
the Contest, and the maintenance of the presbyterian system in 
England was still with them an object of paramount importance. 
On the other hand, the victorious army of Fairfax and Cromwell, 
though composed of men of widely differing views on religious 
matters, were agreed, as a body, in protesti ng against the 
refusal of toleration by both episcopalians and presbyterians 
alike, and in a determination to secure for themselves, and for 
all others, except the Roman Catholics, religious freedom of 
thought and of speech. 

After nearly three years of intermittent negotiation, there 
seemed at last to be a possibility of an agreement with both 
army and parliament, on the basis of a presbyterian establish- 
ment for three years combined with a moderate measure of 
toleration. But the king, in the midst of the negotiations at 


(s) All printed in Gardiner, Documents. 

(t) Text in Gardiner, Documents, 267. 
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Newport, entered into a secret treaty with the Scots, binding 
himself to maintain the presbyterian worship in England for 
three years and to suppress all other sects. In return, the 
Scots were to provide an army to replace him on the throne. 
This renversement des alliances had momentous consequences. 
The presbyterians grew accustomed to the idea that the status 
quo of 1641 was acceptable as a political settlement, and 
(coupled with the temporary imposition of their religious 
system) was preferable to the threatening supremacy of the 
army, whose religious “ Independency ” seemed to them little 
short of anarchy. In anticipation of the promised aid, the 
English royalists rose in various parts of the country, and on 
July 5, 1648, a Scottish royalist army entered England under 
the command of the Duke of Hamilton. The English army, 
under Cromwell and Fairfax, promptly took the field ; and the 
total defeat of Hamilton’s forces near Preston on August 17, 
followed by the surrender of Colchester, after a sharp siege, on 
the 27th of the same month, brought the second Civil War to a 
speedy close. Charles now returned to his old strategy of 
delusive negotiations with the parliament ; but for the army, 
exasperated by the king’s conduct and flushed with victory, 
the day of negotiation had passed («). To the fanatical belief 
of Charles in his divine right to govern the nation as to him 
seemed best, was at length opposed the equally fanatical belief 
of a bible-rcading soldiery that it was their duty to see that 
“ Chfu-les Stuart, the capital and grand author of all the 
troubles and woes that the kingdom had endured, should be 
speedily brought to justice, for the treason, blood, and mischief 
of which he had been guilty.” 

By this time, the reins of government had passed alike from 
king, lords and commons, into the firm grasp of the leaders of 
the army. Royalist sympathisers had long ago left their 
places in Parliament to serve in the king’s army ; the “ Self- 
(T)enying Ordinance ” {ss) of 1645 placed an impassable barrier 
between the conunons and the army ; and after the ” purging ” 

' of the House of Commons by Colonel Pride, the remnant, about 
f fifty members in all, became a mere instrument for carrying out 
’ the will of the soldiery. When the few peers who still continued 


(u) It was Charles’s ineradicable duplicity which caused all efforts at 
accommodation to fail. Bven moderate' men were oppressed with the 
feeling of utter distrust which his conduct inspired/ In a curious pamphlet 
(preserved in the British Museum) entitled “ Ten Kecessaiy Quierics 
touching the personall Treatie. Very useful and necessary to be considered. 
By James Toswell, a true lover of King, Parliament, Truth and Peace. 
London : Printed by B. I. for A. H. 1648," the working of this feeling is 
well brought out. 

(x) Cardiner, Documents, 287. 



THE KEVOLUTIONAEY PEBIOD 


465 


to meet as the House of Lords refused to concur in bringing the 
king to trial, the truncated Lower House had assumed supreme 
authority by volhig (January 4) that the people being, after 
God, the source of all legitimate power, the sovereign power in 
England resided in the commons who had been elected by and 
represented the people. Two days later, the commons, of their 
own sole authority, erected a High Court of Justice, which 
proceeded to arraign, try, convict and sentence the king [y). 
The execution of the sentence took place on January 80, 
1649. 

^^ithin a few weeks after the decapitation of the king, the 
House of Lords was voted “ useless and dangerous,” the king-, 
ship abolished as “ unnecessary, burthensome, and dangerous,” 
and the old constitutional form of government gave place to, 
the Commonwealth of England (z). In January, 1649, the 
army officei's had put forward a concrete proposal for a new 
constitution in a dociunent called “The Agreement of the 
People^ffl). This included a thorough redistribution of seats 
in the Representative ” (the new name for parliaincnt), the 
compilation of voters’ lists, biennial elections. The Represen- 
tative was to appoint and control the Council of State, but 
certain matters were removed from its competence. There 
was naturally great reluctance to adopt a completely new and 
prefabricated constitution. At first, while the “ Rump ” 
House of Commons continued to exercise the functions of a 
parliament, the executive power was vested in a Council of 
State, consisting of forty-one persons, partly parliftnientary, 
partly militaryf^^ut the genius of Cromwell as a born “ ruler 
of men,” not less than the brilliant series of his military victories, ^ 
culminating in the “ crowning mercy ” of Worcester (1651), 
soon caused the real executive power to be concentrated in his 
hands. % 

The Rump entertained a high esteem for itself, in spite of the 
derision with which the army treated it, and proposed to fill 
the hundreds of empty benches in the House by what amounted 
to co-opting new members. In exasperation, CromwcU ordered 
the removal of the Speaker from his chair, took away the mace 
(“ that bauble ”), and expelled the members (1653). T^ last 
link with legality had snapped — nearly, but not quit§/^ John 

( Bradshaw immediately reminded Cromwell of the Act of 
17 Car. I. c. 7, which provided that the Long Parliament should 


iy) Gardiner Documents, 337-8, 371-80. 

(j) Ibul., 384-388. 

(o) Ibid., 354-371. On this and several other dooumonts of the same 
name, see J. W. Gough, Agreements of the People, History, itv. 334. 
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not be dissolved without its own consent (b). Those who had 
thought of the war as a war between traditional parliamentarism 
and a novel royal absolutism, took comfort in the thought, 
and years later the shadow of the ghost of the Long Parliament 
was yet to work constitutional wonders. 

Neither king, lords nor commons remained. To fill the void, 
a caucus of officers and Congregational ^ministers selected a 
hundred and forty God-fearing men whose' sessions aequired the 
nickname of “ Barebone s* Parliame nt.” After a day’s debate 
they abolished chancery. A committee was to reduce English 
law “ to the bigness of a pocket-book, as it is ... in New 
England.” Sectarian feuds soon frustrated its endeavours, 
until it was tricked into dissolving itself, (^y the close of the 
year 1653 a more permanent solution was tried in the “ Instru- 
ment of Government ” (c), which in effect restored the substance 
of a strictly limited monarchy under the style of “ Protector,” 
and an attenuated unicameral parliament for England, Scotland 
and Ireland limited by a powerful permanent Council, by a 
high property qualification for voters, and by the reservation 
in the Instrument of certain matters which parliamenl^ould. 
not touch. Nor could ordinary revenue be withheld,A|There 
can be no doubt that Cromwell aimed at establishing a form of 
government in which the nation would be ruled by the will of 
its elected representatives in parliament, and under which all 
men (with the considerable exception of Catholics and Anglicans) 
should possess the great boon of religious freedom. But in 
practice he failed to carry out his ideal. Toleration was only 
partially conceded ; and “ the government, though in form a 
republic, was in truth a despotism, moderated only _ by the 
wisdom, the sobriety, and the magnanimity of the despot ” (d). 
Justice between man and man seems to have been administered 
as fairly as, if not more fairly than, under the monarchy, but 
between the government and the subject arbitrary rule pre- 
vailed^ After the royalist rising at Salisbury (March, 1655), 


(6) Supra, p. 447. On the expulsion of the Long Parliament, see the 
articles by C, H. Firth in the English Historical Heview, viii. 626 and in 
History, ii. 129, 193. 

(c) Gardiner, Documents, 403. For the constitutional history of this 
period, see M. A. Thomson, Ckmstitutional History of England (193S), 
iv. 32-49 ; C. H. Firth, Oliver Cromwell, c. xvi and his House of Lords 
during the Civil War, c. viii; A. F. Pollard, Factors in Modern Histoiy, 
c. ix ; G. P. Gooch, English iSemooratio Ideas in the Seventeenth Century, 
and E. Jenks, Constitutional Experiments of the Commonwealth. The 
political history is told at length by S. R. Gardiner, Commonwealth and 
Protectorate, continued by C. H. Firth, Last Ye^s of the Protectorate. 
Keith Feiling, The Tory Party, is valuable especially since its emphasis is 
on biographical and family history ; to contemporaries the a^ seemed a 
senes of personal problems, loi^ely linked up with national politics. 

(d) Macaulay, Kst. i. 118, 



THE EEVOLUTIONASY PEHIOD 


467 


when the judges on circuit were seized and even threatened 
with lianging, the country was mapped out into military 
districts, under the command of major-generals, by whom 
every insurrectionary movement was immediately suppressed ‘ 
and punished. 

Ever since the Agreement of the People, the army leaders Cromwdi’s 
had been interested in electoral reform, but experience soon . 
taught them that tlmy had nothing to hope for from a freely 
elected parliaments Two parliaments met under the Instru- 


ment of Government ; both were “ purged,” and both prepared 
new constitutions — which they had no right to do according to 
the Instrument. The device of constitutional limitalions'-in'a 
written document was one which ran counter to everything 
which the public associated with the traditional institution. 

More adjustments were finally made by consent, and these 
showed unmistakably a return to the essentials of the tradi-« 
tional constitution. [The Protectorate was made more nearly 
like the old monarch^although Cromwell refused his consent' 
to that clause in the “ Humble Petition and Advice ” (c) 
which asked him to take the title of king), and a sort of House 
of J^rds was set up under the style of the “ Other House,P^ 

/Ml these institutions were merely shadows. The Protector 
was not a king, the Other House was not the heir of the ancient 
House of Lords, and the commons with their paper limitations 
and fancy franchise were not the historic commons of England. 

The death of Cromwell (September 8, 1658) removed the giant 
Whose broad shoulders alone had sustained the unstable edifice 
of the three kingdom^,^ 

The army hoped for some good by restoring the Riunp, only •owaris 
to expel it again. Then a Scottish army under Monk made Restoistion. 
its contribution by restoring not merely the Rump but all those, 
who had been ejected by Pride’s purge ; the Long Parliament 
was back again, with its presbyterian majority. There were 
still a number of projected constitutions under discussion (the’ ■ 
actual authority at the moment was a Committee of Safety ”). 

The distant prospect of “ Conservators ” and even of a 
“ Senate,” however, could not distract the nation from the 
solid fact that its feet w ere once more set in the aneient ways 
now ffiat a rea l parliam ent (or the remnants of one) had ^ain 
assembled? Uniter Gmera l Monk’s guidance, the Long Parlia- ' 
ment ]^ssed an ac t recognising that the House o^I^rds was a 
part of parliament, recommending the election, according to the 
ancient methods, of a convention for England (Scotland and 
Ireland being left to their own devices), and finally enacting 


(e) Gtardiner, Docun^&nta, 447 C/. suj»ra, p. 253. 
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its^ own dissolution. This convention, duly elected in all 
‘respects like a parfiament sWe for the royal writ, accepted the 
king’.s Declaration at Breda, and ordered the proclamation of 
Charles 11. (/). — 

But although the legal constitution had been suspended 
during this period, and revived again at the accession of 
Charles II, the Great Rebellion could not fail to prodtice certain 
permanent political and constitutional results (g). These may 
be summed up under the following heads : 

(1) Although the cause of monarchy was gained, that of 
absolute monarchy was lost. There was indeed a vast amount 
of talk during the next thirty years ostentatiously supporting 
absolutist dogmas, and an attempt by James 11. to put them 
into practiee, but when, the crisis came, even non-resisters 
resisted, as they struck the final balance between the lessons 
of history and the abstractions of political science. Henceforth 
royalists and revolutionists alike regarded the close imion and 
mutual interdependence of kings and parliaments as necessary 
for the good government of the country. 

(2) The predominant influence of the House of Commons 
in the government of the nation was permanently established, 
Thejnability of the commons to restrain the army almost 
proved fata l, and~i r STI d'tfffSSlon Of pr etentious ana impotent 
ass emblies, .which qmcHy earned the contemptuous nicknames 
which still cling to them , might have done irrepar able harm (h). 
In the end it Avas realised that there was real significance in the 
fact that the ^nny itsel f ^af eif not Tfac^ yregularly -clcctvd 
Ho^e. Monk’s caU for _a_“free parliament ’’ was decisive — 
as yms Will iam of Oransre’ s later. In that Jnstilution the 
courdry had found the sovereign test. This necessarily ineant 
that the power ancT^re^ge of the House of Commons has ever 
since Iwen growing more and more marksd'an'd decisive. The 
overthrow of the croAWi and the House of Lords had been so 
Auolent and complete, that even the imqualified restoration of 
their rights and dignity failed to reinstate them in their ancient 
ascendancy. The royalist House of Commons of Charles H., 


( f ) For an outline of the complicated process lealwg tothe Bestoration 
see D. Ogg, Charles II., i. 1-34. 

{g) “ Of course, in seeming, Cromwell’s work died with him ; his dynasty 
was rejected, his republic cast aside ; but the spirit which culminated in 
him never sank again, never ceased to be a potent, though often a latent 
and volcanic, force in the country. Charles II. said that he would never go 
again on his travels, foi anything or anybody ; and he well knew that though 
the men whom he met at Worcester might be dead, still the spirit whirh 
warmed them was alive and young in others.” — ^Bagehot, Eng. Con'.t. 
p. 282. 

(/i) John Milton, in a draft for a new constitution in 1660, proposed to 
have no parliament on the ground that it would savo a lot of trouble. 
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in its relations to the crown and the administration of the 
country, inlierited, defended, and transmitted to its successors 
the conquests of the Long Parliament. 

(8) The position of the national church after the restoration 
was no longer precisely the same as before the Rebellion. Down 
to the thn^of the Commonwealth the church had never ceased, 
in legal theory and to a great extent in actual fact, to be 
co-extensive with the nation, and the various changes in thought 
and practice which were advocated during the reign of Elizabeth 
and onwards were regarded by their proponents as movements 
within the church. Thfi_iley£lQpin@[its of_the interregnum 
showed that Ais theory was no longer tenable ; toleration had 
been denied _i.o prelacy and the seets denied the funda- 
mentals of Anglicanism. The Restoration did not avail to 
cure this schism, and it was inevitable that the future’should 
present the new problem of nonconformity. At the moment 
of its restoration by Charles II. and his _parliament it was 
_pa^ratly the church not of the whole nation, but of a majority 
only. ThaiceforwaEd,.as the other religious communities have 
gradually attained first to,toleration and then to civil equality 
with_^e nfiembers of the national cl^ch, the ecclesiastical 
constitution, whilst still in theory national, has gradually _cpme 
to be regarded not so much as the national church (which 
legally it still continues to be), bu^as the “ Established ” 
Church, 'Using the word “ established ” in its modem significa- 
tioii^^s'tenoting a religious body standings in a special rela- 
tion to the state in contradistinction from all other religious 
bodies. 

(4) Another important result of the revolutionary crisis 
through which the nation had passed was the deve^ment of an 
intense national antipathy to a standing army. \JZbis is all the 
more remarkable since the army’s achievements had been so 
extraordinary, and (combined with the brilliant exploits of the 
navy), had raised England to an international position which all 
parties appreciated highly. On this occasion at least it is clear 
that conspicuous 'success in external affairs did not suffice to 
win public approval for the regime. Cromwell’s army in fact* 
possessed not only all the fundamental military virtues, but 
also the unusual qualities of genuine and ardent piety, which 
often took the form of extravagant sectarism. Impelled by 
a deep sense of its divine mission, and justified by its good ^ 
intenticins, the army tyrannised over the country for the 
country’s good. 

It was indeed the psychological results of the nation’s 
experience which were the most important. 3aiece..was the 
dangusQUs heritage of fear, which (in the coming reign) magnified 1 
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trivial incidents so much that parliament rushed into repressive 
legislation which bred two centuries of ill-feeling. The 
country’s determination not to have another civil war was 
fortimately greatly helped by Charles’ equal determination not 
to go on his travels again (it will be noted, how^CT, that 
Clarendon and James II. did “ travel ” againj^ Another 
heritage was the creation of incipient poUtical praties. The 
close connection of political differences with the nSbre funda- 
mental religious differences brought the important consequence 
that(V man’s pohtical attitude extended far beyond the matters 
of the moment, and, like his religion, became a general and 
permanent outlook upon affairs. Thus the ordinary man’s 
political differences came to be systematised into political 
philosophieST /It is, of course, true that it was only very slowly 
that political divisions became independent of religious divi- 
sions, and became organised independently of the corresponding 
religious bodies ; nevertheless, there is no denying that the 
tragic divisions of the nation by the Civil War were perpetuated^ 
after the Restoration in the milder form of politieal parties. 
Furthermore, the great achievement of 1660 had been to effect 
a compromise between two great parties of moderate opinion 
each of which rejected its extremists. The Civil War was a 
heavy price to pay for this first lesson in self-government, but 
the lesson was thoroughly learnt and faithfully applied in 1688. 
Politics steadily became less violent. Fof another fifty year? 
or more statesmen were to be impeached, but Straffor^was the 
last minister of the crown to suffer on the scaffold, y^d finally, 
the settlement reached constituted a clear answer to the 
political problem which had set the whole unhappy train of 
events in motion. In the issue between prerogative and law, 
it was law which won, and its victory was gained partly iu 
battle against the Royalists, and partly in the minds of large 
numbers of ordinary citizens who resented the proceedings of 
the army and the sectaries. The discredit of extremists on 
both sides thus left the nation with the conviction, based upon 
experience, that political problems could best be dealt with 
within the framework of institutions and legal principles which 
history had made familiar. Upon that large measure of 
common ground the two political parties could compete without 
going to war, and in moments of supreme crisis could combine 
(as in 1660 and 1688) for the maintenance of the constitution. 



. CHAPTER XV 


THE LATEB STUART PERIOD 

FROM THE RESTORATION TO THE REVOLUTION 

The Rfistomtion was miicIi-jmH;&-thaa-thfi-jecall of a_Stuart' 
to tlje throne of his fathers; it-seas the restoration. also of 
parli^entary government and of the Anglican ecclesiastical 
system. The whole operation was conducted through carefully 
devised forms which emphasised the legitimacy of these 
institutions and described their restoration as a return to paths 
of strict constitutional legality. The proclamation (May 8) 
issued by the Convention announced that the crown had 
descended immediately upon the death of Charles I. to his son ; 
consequently the yea]^ 1660 fell within the twelfth year of the 
reign of Charles H. 

\ A number of bills passed by the Convention received the' 
royal assent. One of them dissolved the Long Parliament and 
declared that the Convention was a parliament, and others 
dealt with the many technicalities of restoration. These 
naturally were numerous and knotty since it was necessary to 
regard as invalid all legislation which had not received the 
assent of king, lords and commons. At the same time, itjyas- 
well understood that eighteen yeari of history could not be 
simply ignored. More difficult problems were the question 
of land-titles (and the settlement was smqirisingly harsh upon 
royalists who had been ruined in the cause), and the pxmishment 
of the regicides. The most momentous of the Convention’s 
acts was the abolition of tenure by knight-service (n). . 

During the Commonwealth the vexatious emoluments lAbohBon 
derived from the military tenures had been suspended, a.ndjj(,jj^' 
at the Restoration the feeling was unanimous in favour of I 
abolishing those intolerable feudal Ipirdens which had so long 
survived their original raison d’itre. By the 12 Car. II. c. 24, 
it was enacted that the Court of Wards and Liveries, and all 
wardships, liveries, primer seisins, and ousterlemains, values 
and forfeitures of marriages, by reason of any tenure of the 
king’s majesty, or of any other, by knight service, and all other 
gifts, grants, or charges incident or arising therefrom, be totally 
taken away, from February 24, 1645 (the date of the inter- 
mission of the Court of Wards by the Long Parliament) ; and 
that all fines for alienation, tenures by homage, knight service. 


(a) Supra, pp. 41-44. 
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and cscuage, and also aids for marrying the king’s daughter, 
or knighting his son, and all tenures of the king in capita, be 
likewisc'tnkcn away ; and that all sorts of tenures, held of the 
king or otliers, be turned into free and common socage, save 
only tenures in frankalmoign, copyholds, and the honorary 
services of grand serjeanty (b). By the same statute the rights 
of purve ys ”-”<1 pr<>.empti o 'n w o r a al s o finally abashed, 
with the result that the expenses of the royaL household were 
considerably i ncreased. The immediate and direct benefits 
confiOTed by this Act constituted a grateful boon to the land- 
owners of the kingdom, and, so far as regards the abolition of 
' purveyance, to the nation at large ; indirectly, too, the whole 
nation gained by the simplification of tenure. In consideration 
of the surrender of these feudal privileges by the crown, the 
parliament resolved to make up the royal revenue to the annual 
sum of £1.2 00,00 0. As the landed gentry were the great 
gainers by the surrender, they ought, in justice, to have been 
subjected to some compensatory tax : and a proposal uas 
made that a permanent tax should be laid on lands held in 
chivalry, which, as distinguished from those held in socage, 
had been alone liable to the feudal burdens (c). But being 
powerful in parliament, the landowners succeeded, though only 
by the small majority of two, in substituting a hereditary excise 
on beer and some other liquors, thus transferring their ovn 
particular burden to the community at large (d). 

The convention parliament was dissolved in December, and 
writs issued for a new election. The new parliament — ^variously 
called the “ Cavalier,” the “ Pensionary,” or the “ Long 
Parliament of the Restoration,” which lasted from May 8, 
''1661, to January 24, 1679 — ^was, during the first few years ol 
its existence, “ more zealous for royalty than the king, more 
zealous for episcopacy than thS bishops (e). As the terror 
• from the late Civil War' abated it gradually threw off its 
j exuberant loyalty, and though its leaders were corrupt, they 
i were too much alive to their own interests ever to sacrifice any 
of the powers of parliament. But the devoted attachment to 
the established church, and the hatred of sectaries, which 
distinguished its earlier sessions, continued unabated to the 
last. 


(b) The Act is printed in C. Grant Bobertson’s Select Statutes, Coses and 
Documents of English Constitutional History, 1660-1832, p. 11. 

(r) On behalf of the lemdowners it could be urged that land bore the 
brunt of taxation and that finance and commerce largely escaped. Pur- 
veyance was unconnected with land-ownership. 

(d) The excise was not a newly invented tax, having been originally 
imposed by the Long Parliament in 1643. 

(e) Macaulay, Hist., i. 166. 
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The first act of the new parliament was to extend the scope Treason Ac 
of treason during the lifc-time of Charles II only, and to jmpose 
forfeiture upon an y wh o should assert that the oft-dissolved 
Long Parli amen t was sfilTin being — thus imposing a brusque 
and inelegant solution 'to 'an entertaining constitutional conun- 
drum (/). The disabilities of bishops were next removed, and Bi*ops 
they forthwith resumed their seats in the House of Lords (g). 
tt. By. the'18 Car. II. st. 1, c. 5, it was enacted that no petition Aot 
to the king or either House of Parliament for alteration of 
matters established by law in church or state (unless the ^* 81 . 
contents thereof had been previously approved in the country 
by three justices of the peace or the grand jury of the county, 
and in London by the lord mayor, aldermen and common 
council), should be signed by more then twenty, or delivered 
by more than ten, persons, under penalty in either case of £100 
fine and three months’ imprisonment (h). 

I a serie§.of Rots metending Qvsr several years, inc reasmg 
( restrictions were imposed on rel igious dissent. A number of ' 

' incidents and plots, combined with the prevailing nervousness, 
was responsible for the fear of a rebellion by Cromwell’s dis- 
banded, but still formidable, soldiers. By the “ Act for the 
well-governing and regulating of Corporations ” (18 Car. 11. 
st. 2, c. 1) a religious Je&t was combined with a po litical te st. 

All c orporate magistr ates and ofifice-bearers were obliged to 
take “the Sacrament of the Lord’s "Supper, acc OTaing t o the 
rites of theXhurcBLofESloJffndj’l^to fenoimce the Solemn League 
and Covenant,^ and to swear that they believed ifunlawfiil, on 
any pretence take" arnis again st the Tdng. and 

that they abhorred the “ traitorous position ” of bearing arms 
by liis authority against his person or his officers. “ These 
provisions,” remarks Hallam, “ struck at the heart of the 
Presby terian p arty, whose st rength lay in the little oligarchi es 
of 'corporate towns, which directly or indirectly-ietuHied to 
parliament a- very large proportion of its members ” (t) But 
t hey equally affected all other nonconformists, aii^Stabli^ed 
an inequality of oiviLxights. between churchmen and-dissenters 
which continue^ down to recent times. The political test 
' contained in the corporation oath of non-resistance, having been 
practically renounced at the_B£yolution, was abolished in 
shtfftl^affef fire accession of the House of Hanover, by the 
“ Act for quieting and establishing corporations ” (5 Geo. 1. 


(/ ) 13 Car. 11., st. 1, o. 1. • ' V ^ 

(g) 13 Car. U., st. 1, o. 2, repealing 16 Car. I ., c. 2 7. Th e clergy lost 
their right of voting separate clerioal'taies m 1004 ; m/pr 'd^ p. 160. 

■ {h) !^bertson. Documents, 26 ; mfra, p. 745. 

(t) Hallam, Const. Hist., 330. 
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c. 6, s. 2). The religious test was not repealed till the reign of 
George IV._(&). 

In the declaration issued by Charles II from Breda (April 14, 
1660), he had stated the principle, that nojnaan shoul d be called 
in question for differences of religious opinion not disturbing 
the peace of the kingdom ( 1 ). But the great majority of the 
EngHsh people were not yet prepared to concede toleration ; 
and by the Act of Unifornuty aU dissenters from the established 
church, protestant and Roman catholic alike, were subjected 
to the bonds of n. ri gj d eonfoiaaitv.,j The provisions of this 
celebrated statute (14 Car. II. c. 4)'may be divided into two 
classes : (1) Clauses which continue in force at the present day, 
viz., those which legahse the Book of Com mon Pray er as then 
recently revised hi conv ocation.- with a direction for its use in 
every parish church and other places of public worship ; and 
which require episgppal (udination of all persons holding 
ecclesiastical preferment, together with a declaration from all 
such persons of unfeigned assent ^d consent to the contents 
of the Book of Colnmon Prayer, (2) Certain persecuting clauses 
directed against dissenters, which have since been repealed (wi). 

The 14th section of the Act of Charles II. declared “ that no 
person . . . shall presume to consecrate and a dmin ister the 
holy sacrament' of the Lord’s Supper,” until he should be 
ordained priest by:,epjscopal ordin ation, under the penalty of 
£100 for such'offence. This penalty was repealed in 1689 by 
the Toleratron Act of William and Mary (a). . 

By the 8th section not only all persons in holy orders, but 
all schoolmasters ^ d per sons instructing yoptb were required 
to subscribe a declaration of non-resistance, and that they 
would conform to the liturgy of the Church of England as by 
law established. Schoolmasters and private tutors were also 
subjected to the penalty of three months’ imprisonment if they 
should presume to exercise their calling without previous licence 
from the bishop of the diocese. That part of the declaration 
which related to non-resistance was abolished at theRev oIutio n 
by statute l_William _& Mary, c. 8 ; but the licence of private 
t^rg, though in later" times .practically _obsor^e,'^as not 
r^aled till by the 9 & 10 Viet. c. 59 (o). The iinmcdlate 
result of the hew Act of Uniformity was to eject from the 
established church about 2.000 ministers (for the most part 


{k) 9 Geo. IV., 0 . 17 (1828) ; infra, p. 732. 

(i) Gardiner, Documents, 466. 

(m) 7 & 8 Viet. c. 102 ; 9 & 10 Viet. o. 69 ; 28 & 29 Viot. o. 122. 

(n) 1 Will. & Mary, st. 1, c. 18. Hobeitson, 126. Tests m the oldoi 
umversities were not abolished until 1871. 

(o) The Act of XJnifonnity is prmted m Bobertson’s Documents, 37. 
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non-episcopally ordained), who further recruited the ranks of 
protestant nonconformists. * 

An absurd adventure dignified by the name of Vernier’s Quakers’ Act, 
Revolt frightened parUament into enacting a merciless statute, 
commonly called the Quakers’ Act ; it was enforced with 
rigour, large numbers of that body were imprisoned, and many 
died as a result of their harsh treatment (p). 

In 1668 a much more extensive plot in Yorkshire led to the 
mustering of 200 armed dissidents. 'The excitement over this 
affair produced the mongtrous. Conventi cle A ct (16 Car. II. c. 4) Conventicle 
whereby every person above sixteen years of age present at a 
conventic le ( defined as any meeting for religious worship at 
whfch five persons were present besides the household) \ras 
subjected to the penalty of three months’ imprisonment for the 
first offence, of six for the second, and for the third to seven 
years’ transportation. * Two justices of the peace (or the chief 
magistrate if the offence is committed in a corporation where 
there are not two justices) were empowered to convict for the 
first and second offences, but transportation for the third offence 
could only be awarded on conviction by a jury. *, Return before 
the expiration of the term of banishment, or escape t^tcr 
conviction, was made felony punishable with death (g).N/ 

This enactment was followed in the next session by “ An 
. Act for restraining nonconformists from inhabiting in corpora- ' 
tions ” (17 Car. II. c. 2). By this “Fiv e-Mile A ct..’i.as it is 
usually termed, (1) a new test oath of non-resistance was 
imposed upon the clergy ; (2) cyery nonconformist mini ster 
w as prohibited j imder the penalty of £40 for each offence, from 
c oming within five miles of anv corporate tow n ; or of any 
parish, tQwn, or placp wherein he had been parson, vicar, 
curate, stipendiary, or lecturer, or had taken upon him to 
preach in unlawful assembly or conventicle ; and (3) all non- 
conformists, whether lay or clerical, were restrained _from 
teaching in any p ublic or prh’ate school under the penalty of 
£40 fine and six months’ imprisonment. 

The provisions of these merciless statutes were not allowed Persecution 
to remain a dead letter. The r eligious persecution is said to forSk”' 
have been far more severe than it had ever been at period 


(p) 14 Car. II., c. 1 ; Holdsworth, History of English Law, vi. 198 ; 
H. Ogg, Cherries H., i. 208-210. 

(q) The Conventicle Act was limited in duration to three years, and 
expired in 1667. | In 1670 it was renewed, with some mitigation of penalties, 
but with an extraordinary proviso, which reversed the established legal 
principle of construing penal acts : That idl clauses in the Act “ shall be 
construed most largely and beneficially for suppressing of conventicles, and 
for the justification and encouragement of all persons to be employed in the 
execution thereof.” — 22 Car. 11. o. 1 ; Robortson, 73. 
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of the Commonwealth, and more widely extended than under 
Charles I. (r). No less than 6,000 protestanls are said to have 
been imprisoned during this reign, in addilion to a large number 
of Roman catholics. Of 1,500 jguakers who were confined, 3M 
died in prison (s). ' ^ 

Atteraptoat Jn 1660 by thc first Declaration of Indulgence (<), in 1661 at 
teoonciiiation. Savoy Conference, in 1669 xmder the Cabal Ministry, and 

again in 1674, through the exertions of Tillotson and StiUing- 
flcet, attempts were indeed made t o bring about a reconci liation 
between _the chnpcb-AWiL -the pmtestant nonconformists ; but 
the real d ifficulty of ef fectin g a comprom ise and thejunyielding 
temjier.iif_hoth^arties, caused every effort at comprehension 
to fml. 

The legislation so far considered was directed against non- 
conforming puritans. The second half of the reign shows 
parliament preoccupied with the catholic problem — once again, 
a religious question which was inextric^ly connected with 
politics and the safety of the country in the minds of 
contemporaries. 

The famous Test Act,(25 Car. II. c. 2) was passed in 1673, 
“for preventing dangers which may happen from popisTi 
Deoiamtion of \ recusants.” It was provoked by a second “ Declaration of 
^^ence. ^^Tn tjulgen ce.” recently issued by the king iii virtue'oTIm'foyal 
supremacy in ecclesiastical matters, affguici- 

both recusants ^nd nonconformists ( 1672 ). 'pbis . decla ration, 
thougiL-Rpparently a concession to the protestant dissenters, 
was really intended as a step towards the re-establishmcnt 
of the Roman catholic religion, in which the Duke of York 
was an avowed, Charles an unavowed, believer. By the 
^cret Treaty of Dover, in 1670, the king, his brother, and 
Louis XIV. of France, had entered into a royal conspiracy 
against the national church an d civil libertie s of England. 
The precise terms of this treaty were not then indeed authenti- 
cally known, “ but there can be no .doubt,” says Hallam, “ that 
those who from tHis'ffme displayed an insuperable jealousy of 
. one brother, and a determined enmity to the other, had proofs 
Secret Treaty i enough for moral conviction of their deep conspiracy with 
I France against religion and liberty. This suspicion is implied 
tin all thc conduct of that parliamentary opposition, and is thc 

(r) Hallam, Const. Hist., ii. 363. 

(«) Neal, Hist, of tho Puritans, v. 17 ; Delaune, Plea for Nonconformists ; 
Short’s HUt, 569. 

(t) In this document the king proposed an amalgamation of anglican 
and preabytenan institutions and a relaxation of divers statutory reqiiiio- 
monts, with on express renewal of his Declaration at Breda. In form, it 
was a statement of the king’s intention to ask parliament for legislation 
to that effect. 
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apology of much that seems violence and faction, especially 
in the business of the popish plot and the bill of e^cclusion,” 
ffhe secret Treaty of Dover “may be reckoned the firsl act 
fof a drama wluch ended in the Revolution ” (m). The comse 
of the negotiations is a striking example' of the absolute control 
stiU claimed by the crown in foreign affairs. Not only parlia- 
ment, but the privy council also, was kept in ignorance. 

Indeed, of the king’s five principal ministers (commonly referred 
to as the “ Cabal ’’) only .two had knowledge of the true nature 
of the engagement ; a bogus treaty in different terms was put 
through for the benefit of the other three. The_kii^^ Declarnn 
tion of Indulgence united in opposition to It not only the 
zealous churchmen, wKo were disgusted at the favour shown to 
both papists and dissenters, but also the dissenters them- 
^ws (ic^Twhose hatred of popery outweighed their gratification 
af their own toleration, as well as all lovers of liberty and law, , 
who~<iould not b ut re gard the king’s pretensions, in explicit 
tent[S,~to suspend a body of statutes, and his command to 
mapStrates not “to put them in execution, as an assertion of 
d^ipotic «6wer capable of most dangerous extension.' The Suapending 
House of ComiQQiJS_:£fiti3 “that penal statutes _m_matters 
ecclesias®carcannQt.Ijfi suspended but by Agt of Parliament,” 
and addressed the king to recall his declaration. In his answer 
the king lamented that the commons should question his 
ecclesiastical power, which had never, he said, been done 
before. To which they replied “we humbly conceive your 
Majesty hath been very much misinformed ; since no such 
power was ever claimed or exercised by any your predecessors ; 
and, if it should be admitted, might tend to the interrupting of 
the free course of the laws, and altering of the legislative power, 
which hath always been acknowledged to reside in your majesty 
and your two Houses of Parliament ” (y). At length the kingi 
was obliged to give way, and cancelled the decl aration . But 
the commons, not satisfied with this concession extorted his 
assent to the Test Act (1673), as a measure of security against Tost Aot, 
popish counsellors and officials. The Act, howevur, wns so 
framed as to affect with equal disqualification nearly all classes 
of protestant dissenters as well as Roman catholics. It pro- 
vided that all persons holding any office or place of trust, civil 
or military, or admitted of the king’s or the Duke of York’s 

(u) Hallam, Const. Hist , ii. 386 ; tho principal clauses are given by 
David Ogg, Charles II., i. 344 £f. 

(a ) After a period of hesitation during which the ultimate object of the 
step was imperfectly undeistood. For the application of the Declaration 
cf. David Ogg, Choiles II., i. 355. For the suspending power, see supra, 
p. 212 ; infta, p. 494. 

(]/) Fail. Hist., IV. 626, 651. 
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1678. 


AppiDpriation 

oiBiyiplies, 


household, should publicly receive the Sacrament according to 
the rites of the Church of England, and also take the oath of 
supremacy, and subscribe a declaration against Tbransubstan- 
tiation. The iimncdiate effect of the Act was to compel Lord 
Clifford to resign his office of treasurer, and the Duke of York 
to quit the post of lord high admiral.) 

^ Li retm-n for the support giveii by the dissenters to the Test 
Act, a Bill was passed, after some debate, by the House of 
Commons, giving a considerable amo^mt of relief to prolestant 
sectaries ; but it was delayed in the Lords’ House, who intro- 
duced several amendments, and a sudden prorogation caused 
it to be dropped. 

Five years later, in 1fi78. ^ parliamentary test wa s imposed 
■wl^b, for the first time. CTOctivelv exclu ded Ron^^ cat holics 
fihm both houses of parliament.) T tds \ ms mainly due to the 
ala^ excited inTtTie nationjjy the. disioygX of -tfe supposed 
po pish pl ot (z). By the ‘‘ Act for the more effectual preserving 
the king’s person and government, by disabling papists from 
sitting in either House of Parliament ” (80 Car. II. st. 2, c. 1), 
(it was provided that go peer, or member of the House of 
Commons, should sit or vote without taking the oaths of alle- 
giance and supremacy, and a declaration re pudia ting the 
doctrine of transubstantktion, the adoration of t he Virgin, and 
the sacrifice of the mass) Peers and members offending were 
to be deemed and judged popish recusants convict, and forfeit 
£500, besides suffering numerous disabilities. " While the bill . 
was in the Lords’ House, the Duke of York moved that an v 
exception might be admitted in his favour, and this was agreed 
to in the commons but only by a majority of two (a). 

In the session of 1665 the commons took advantage of the 
necessity under which the king lay, of asking for extraordinarily 
' large grants for the prosecution of the Dutch war, tft ^tabl ish 
the iniportant prin ciple of ap p ropriating the supplies to specific 
pmposes. Sir George Downing, one of the tellers 'of the 
exchequer, introduced into the Subsidy bill granting the sum 
of £1,M0,000 for th e war with Holland, a proviso that joll 
moneys raised by virtue bTTIia.t Act should be jialely applicable ( 
to the service'^df^h c ' war, a nd should 'not bo igsued out of the i 
exchequer except by order or warrant mentioning that they jKgre/ 


(z) As to this, see David Ogg, Charles II., ii. 669-684 ; Sir John Pollock, 
The Popish Plot. 

(a) Robertson, Documents, 86. Prom the time of Elizabeth the oath of 
supremacy had been exacted from members of the House of Commons, but 
not from the lords (supra, p. 330). Apparently it was felt to be insuJSicient. 
Boman catholic lords were now for the first timo'excluded from their seats ; 
aiid imtil the reign of Geo. IV., 1829 (10 Geo. IV. o. 7) both Houses were 
effectually closed to the members of that religion. 
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payab le for sueli service (17 Car. II. c. 1). Despite the furious 
opposition of Clarendon, who stigmatised the proviso as 
derogatory to the honour of the crown, Charles himself insisted 
upon this restraint on the executive power, having been 
persuaded that the bankers would be more easily induced* to 
advance the money, in anticipation of the revenue, upon 
this better security for speedy repayment. The principle of 
apprQpriating the s uppli es was by no means a novelt y in the 
constitution, but it had only been put into practice occasionally 
and at long intervals (h). 'The eoinpletc authority- exercised 
by the commons, during the late Civil War and the Common- 
wealth, over the whole receipts and expenditure of the national 
treasury, had accustomed the House to regulate the disburse- 
ment of the sums which they granted ; the advantage to the 
nation from their control of its finances was self-evident ; and 
from the date of the Appropriati on Act of Charles II it became 
“ an undisputed principle recognised by frequent and at length 
constant practiceT^fhatp^supplies'^anted by parliament are 
only to be expended for particular objects sp^ified by itself ”)(c). 
Thaprmciple of appropriation was not^ however, carried into 
full effect till after the_RevqlufK>n^o^But from the reign of 
William ill. it has been the invariable usage to insert a clause 
in the annual Appropriation Act prohibit ing under severe 
penalties, as well the lords of the treasury from issuing,/as the 
officers of the exchequer from obeying, any warrant for the 
expenditure of money in the national exchequer upon any other 
service than that to which it has been specifically appropriated.^ 

The permanent establishment of the pFIhciple anfpractice d( 
appropriation “ has given the House of Commons," remarks 
Hallam, “ so effectual a control over the executive power, or, 
more truly speaking, has rendered it so much~a participator in 
that power, that no administration can possibly subsist without 
its c oncurrence, lior can the session of parliament be inter- 
nuttedJctJLan entim year, without leaving both tKe Trava l and 
military force of the kingdom unprovided for (d). 

In the session of 1666, the demand of large additional supplies Commiaaion 
for the second Dutch war, coupled with the indifferent success ac^tmta. 

' which had attended the military operations, provoked suspicions . 
of the dishonest appropri&tiQXLof the money previously.voted. | 

The commons appointed a committee to inspect the. jujgounts * 
of tKe~bfficefs of the mvy, ordnance, and stores, and subse- 
quently sent up a bill appointing commissioners to inspect the 


(5) Supra, p. 189. 

(r) Hallam, Const. Hist., ii, 367. 
jd) Const. Hist., HI. 117. 
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public accounts, with full powers to inquire and report as to 
such persons as they should find to have broken their trust. 
(Wbilo this measure was impe ndi ng, the king prorogued parlia- 
ment, but promised to issue a royal commission for the examina- 
tion of the accounts.^ In the following session, 1667 (Lord 
Clarendon having fallen in the interval, and the public being 
greatly perturbed by the appearance of a Dutch fleet in the 
Medway), the commons reintroduced their bill, which passed as 
“ An Act for taking the accounts of the several sums therein 
mentioned ” (e). Commissioner (who were to repo rt from time 
to time to Jhe king and both Houses of Parliament) were nomi- 
nated, in the Act and invested_with most ex tensive powers, not 
only for auditing the public accomits, but for investigating 
frauds in the expenditme of money, and employment of stores. 
They were authorised to examine upon oath, to summon 
inquests, to commit t o prison without bail all person s disobeying 
their orders, and to determine finally on the charge and discharge 
of all accounts ; and upon a certificate of their judgment the 
barons of the exchequer were directed to issue process for 
recovering money to the king’s use, as if there had been an 
inunediate judgment of their own court (/), (The passing of 
this_s.tatute marked a further step in thatAx ftnsfer o f the control 

Commons — which, throughout the long em sten ce 'of the “ Pen- 
isionary Parliament of Charles II, was quietly but steadily 
Jproceeding.^ 

The commencement of the National Debt dates from the 
reign of Charles II. .^Diuing the Civil War large sums of money 
were deposited, for safe custody, with some of the most eminent 
London goldsmiths, who, after the Restoration, continued to 
act in their new capacity as bankers, and began to advance 
money to the national exchequer on the security of an assign- 
ment of gpme branch of thq public revenue. Down to 1672 
these loans were always pimctuaUy repaid ; but in that year, 
at the outbreak of the third Dutch war, Charles II. was persuaded 
by the cabal administration to issue a proclamation deferring 
the payment of any money out of the exchequer due upon 
certain types of existing security, but promising, instead, to add 
the interest then due to the capital and to allow 6 per cent, 
interest on this new stock. By this proceeding the king 
acquired the disposal of about £1,800,000. Unterest was paid 
down to the year 1683, when even this was stopped : and 
nothing was done for the public creditor until 1699, when an 


•te) 19 & 20 Car. 11. o. 1. 

(/} Haliam, Const. Hist., ii. 360. 
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Act was passed (which was not to take effect till December 25, 
1 705) charging the excise with payment, from the latter date, 
of 8 per cent, interest on the principal sum of £1,328,526, 
redeemable on payment of a moiety, but no compensation was 
made for the loss of twenty- two years’ arrears of interest (g).| 
Five years previously,(in 1694, the sum of £1,200,000 at 8 per 
cent, interest had been Borrowed by the government from a body 
of merchants, who, in return, received the privilege of incorpora- 
tion, by royal charter, as “ The Governor and Company of the 
Bank of England.’^ The charter was originally granted fdr 
only eleven years certain, parliament reserving the right to 
redeem the debt at any time after 1705, upon giving a year’s 
notice : and with the redemption of the debt the charter was 
to expire. But far from paying off old debts, new loans were 
from time to time raised by the government in a similar manner, 
and the bank charter has been prolonged by several renewals. 

Besides the economic and financial aspects of the crisis which 
the Stop of the Exchequer revealed, there were also important 
consequences in constitutional law, which were only fully 
settled some years later. /Between 1690 and 1700 a long and 
tedious series of proceedings — th e. Ban ke rs' C/Mgr— laid the 
foundations of the later doctrine that a subject has a remedy 
by petition of right for breach of contract by the crown {h)J 

A singular proof of the influence of the commons u nder 
Charjes II. is furnished bv the result of the famous controvers y 
I be tween the two Houses as to the original civil jurisdiction of 
' the lords in the” case of Ski nner v. The Eas t India Company 
(1 666--9 ). Th^ lords entrained, upopjeference by tne Crown, 
a petition of Skinner against the Company, overruled the defen- 
dant’sjplea to i^e jurisdiction, and condenmed them to_ pay the 
plaintiff £ 5,000 . In .support of their jurisdiction lords 
could show precedents from the middle ages (but not from the 
Tudor period) and frojn the reign of CJ^rles I., tog ether w ith 
learned arguments by such high authorities as Sel^n and 
Pryhne.' “The Con^any, however, presented a complaint toThe 
Hou^ of Commons. The commons resolved that the lords, in 
taking co^isahge of an original complaint, and that relievable 
in the ordinary course of law, had acted illegally, and in a 


Batik of 
Bagland 
oBtablubed, 
1694. 


Original oiTil 
juriadiotion 
of the loids. 

< 


(g) 12 & 13 Will. III. c. 12, § XV. The principal was never repaid and 
was ultimately in 1716 incoiporated in the geneial fund then established 
(3 Geo. 1. c. 7). For the iineuicLal crisis which caused the closing of the 
Exobequerl see Shaw, The Beginmnga oj the Nattonal Debt in Historical 
Essays of Wwens College, Hanchestor (1907) ; the effects of the “ stop ” 
have been gieatly exaggerated See B. D. Bichards, The Stop of the 
Exchequei, Economio Jomtiel (Economic Histoiy Supplement), ii. iS. 

(h) 14 State Trials, 1 ; Henman’s Broom 226, Holdswoith, History of 
English Law ix. 32-39. 
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manner to deprive the subjeet of the benefit of the law. The 
lords, in return, voted, “ That the House of Commons entertain- 
ing the seandalous petition of the East India Company against 
the Lords’ House of Parliament, and their proeeedings, examina- 
tions, and votes thereupon had and made, are a breaeh of the 
privileges of the House of Peers ” ; and that their own pro- 
ceedings in Skinner’s case had been “ agreeable to the laws of 
the land, and well warranted by the law and custom of parlia- 
ment, and justified by many parliamentary precedents ancient 
and modern.” After t wo conferences bet ween the Houses had 
failed to produce an amicable. settlement_£i the_dispute, Jhe 
commons v oted Skinner into custo dy for a. breach, otprivilege, 
and resolved that whoever should be aiding in execution of the 
order of the lords against the East India Company should “ be 
deemed a betrayer of the rights and liberties of the commons 
of England and an in&inger of the privileges of the House.” 
The lords, in return, committed to prison Sir Samuel 
Barnardiston, deputy chairman of the Company and imposed 
on him a fine of £SDO. By successive adjournments and 
prorogations the king managed-to stop the course of the quarrel 
during fifteen months. But at the meeting of parliament in 
166 9. the c ommons renewed the dispute. Ultiipately, the king 
recommended an erasure from the journals of all that had 
passed on the subject, ancUan entire cessation — an expedient 
which both Houses willingly embraced ; and from this time the 
lords have tacitly abandoned all pretensions to an original 
jurisdiction in civil suits (t). 

In" spite of a strong case, historically, the lords lost their 
juri^ictipn as a result of Ski nner v, KajA inMa4'.n. It is curious 
to note that in another case, where the position, historica lly, of 
the lords was weak, they actually extended their jurisdiction. 
This'was a claim to hear appeals from the equity side.of chancery 
in the celebrated case of Shirley against Sir John Eflgg, in 1675. 
Since Pagg was a m ember of the House of Comm ons there was 
great, resentment at his being cited as respondent before the 
lords. The case gave rise to much intemperate behaviour on 
both sides, and the connnons voted that no appeal lay to the 
judicature of the lords in parliament from comts of equity. 
The dispute was at length only terminated by the long proroga- 
tion from November 1675 to February 1677. The particular 


(i) The proceedings are printed in Robertson’s Documents, 366. See 
also Hallom, Const, Hist. iii. 21 ; Anson, Law and Custom, 369 ; Pike, 
House of Lords, 281 ; Holdsworth, History of English Law, i. 367. Note 
that these proceedings did not touch the original criminal jurisdiction 
of the house (the tiial of peers for* treason or felony, impoochment, and 
breach of privilege). 
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appeal of Shirley was never revived ; but the lords continued 
to exercise their genei’al jurisdiction over appeals from courts 
'of equity {k). 

In 1671 the commons asserted, and in 1678 made good, their Th® iorf» 
claim that money bills must originate in their house, and that 
the lords may reject, but cannot amend them. It was imme- 
diately perceived that both lords and king could be coerced 
by “ tacking ” financial clauses to a controversial measure. 

To this Charles II. firmly replied that he would veto any bill 
which had been “ tacked together ” in this fashion (Z). 

The royal veto was still in use, although there were many Eoyal 
occasions on which Charles felt it politically inexpedient to 
use it. Sometimes it was possible to secure the same result 
inconspicuously by contriving the disappearance of the en- 
grossed bill at the critical moment (m). 

Qf til the statutes passed in the reign of Charles II., perhaps Habeas 

the most celebrated is the Habeas Corpus Amendment Ac t. 

But although this Act afforded to the subject a prompt and Act, 1679. 
efRcaciqus remedy in many eases of illegal imprisonment, it is 
a mistake to suppose that it introduced any new principle or 
conferred any new right. | 

The right of personal liberty — ^the most precious of all rights Anoiont 
— is as old as the constitution itself. It rests upon the common 
law, which was merely defined and declared by Magna Carta, detention, 
wid the stream of statutes which affirm that enactment (n). 

The subject was therefore always legally free from detention 
except upon a criminal charge or conviction, or for a civil debt. 

Be. ides the ancient writs De odio et alia and De homine reple- 
giando (which were available only in particular cases) any 
freeman imprisoned was entitled at common law to demand of 
the court of King’s Bench a writ of habeas corpus, or corpus 
cum causa as it was called, directed to the keeper of the prison, 

"and commanding him to bring up the body of the prisoner, 
with the cause of the caption and detention, in order that the 
court might judge of its sufficiency, and either remand the 
prisoner, admit him to bail, or discharge him, according to the 
nature of the charge. In the fifteenth century it was used by 
the central courts to supervise commitments made by local and 
feudal courts ; in the sixteenth it was used in the contest with 
the prerogative and admiralty courts, in the course of which it 

(k) Bobertson, Documents, 368 ; Hsllam, Const. Hist., iii. 24 ; Holds- 
worth, j. 374. 

(2) Ogg, Charles H., it. 472 ; Commons’ Journal, ix. 239, 609 ; Lords’ 

Journal, xiii. 223 ; infra, p. 613. 

(m) C. E. Fryer, The royal veto under Charles H., English Historical 
Beview, xxxii. 103. 

(n) See Holdsworth, ix. 104-125. 
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became apparent that the writ could be employed in the defence 
of the liberty of the person. 

This writ issued of right, and ex dehito juetitice, and could not 
in^eqaacy denied. It possessed, however, various defects, fl) The 

of the ancient _ \ ^ ^ 

remedies. gaolcr WES not Dound to make an immediate return to the 
writ, but might wait for a second wTit called an “ alias” and a 
third, a “ pluries ” ; and other expedients, such as shifting the 
prisoner about from prison to prison, were sometimes adopted 
in order to evade obedience. (2) It was doubtful whether the 
court of Common Pleas could issue this writ ; and the Court 
of Exchequer seems never to have done so. It was also 
doubtful whether a single judge of the Court of King’s Bench 
could issue it during the vacation. 

These defects caused much delay in obtaining the wTit; 
but a more serious matter was the attempt made by the croun 
to defeat the right altogether, by maintaining that the “ special 
command of the king ” was per se a sufficient cause to justify 
the commitment and detention of a subjects This vitally 
important point was, as we have seen, elaborately argued in 
court and in parliament in the great Case of the Five Knights 
{Darnel’s case) in 1627, and was intended to have been settled 
by the Petition of Right, which declared against it (o). The 
arbitrary arrest of Sir John Eliot, Selden, and other members, 
on the dissolution of parliament in 1629, and the attempt made 
to evade the words of the Petition of Right by setting forth in 
the warrant and in the return to the habeas corpus a colourable 
cause of commitment, “ n otable^ pntenqits^of the kh^ and 
government and stirring up sedition,” led to the enactment of 
the remedial claii^ "concwnilig the writ of habeas corpus 
contained in the Act which abolished the Star Chamber (p). 

Under Charles II. the arbitrary conduct of Lord Clarendon, 
in procuring political offenders to be illegally imprisoned in 
distant and unknown places, directed public attention to the 
necessity for a more speedy and effective process of enforcing 
the subject’s right to personal liberty {q). In April, 1668, a 
bill to prevent the refusal of the writ of habeas corpus was 
introduced in the House of Commons, but did not pass through 
committee. I In March 1670, another bill to the same effect 
was sent up to the lords, but fell through. In the session of 
1673-1674, the commons passed two bills — one to prevent 
imprisonment in gaols beyond the seas, the other to give a more 
expeditious use of the writ of habeas corpus in criminal matters. 


Abortive 
attempts at 
a remedy. 


(o) Supra, pp. 410, 410. 

ip) 16 Gar. 1. c. 10. Supra, pp. 423, 445. 

(g) Infra, p. 694. * 
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These appear to have failed in the Upper House, as similar bills 
were sent up to the lords in 1075, and with a like result. In 
16T6 the delay and difficulty in procuring a habeas corpus were 
foreibly exemplified in the case of Francis Jenkes {r), a citizen 
of London. He had delivered a speech at the Guildhall urging 
that a common council should speedily be held to petition the 
king, in the name of the City, to call a new parliament. For 
this he was^ummoned before the Privy Council and committed 
to prison. Various attempts were unsuccessfully made to 
obtain his enlargement. The Court of Quarter Sessions for 
Westminster refused to admit him to bail, on the plea that he* 
had been committed by a superior coiui ; ; or to try him, because 
he was not entered in the calendar of prisoners. The lord 
chancellor, on being applied to for a habeas corpus, refused to 
issue it during the vacation ; and the chief justice of the King’s 
Bench, to whom in the next place recourse was had, made so 
many difficulties that Jenkes lay in prison .many weeks before 
he was eventually enlarged on bail. / 

At length, in 1679 , three years after the proceedings inj 
Je nkes' cas e, the famous Habeas Corpus Act was passed. It is 
intituleff~“ An Act for tHe better securing the liberty of the 
subject, and for prevention of imprisonments beyond the 
seas,” and it is restricted to the case of persons imprisoned 
(before sentence) for “ criminal or supposed criminal matters.” 
It enacts : (1) That on complaint and request in writing by or 
on behalf of any person committed and charged with any crime 
(unless committed for treason or felony plainly expressed in the 
warrant ; or as accessory or on suspicion of being accessory 
before the fact to any petty treason or felony ; or upon suspicion 
of such petty treason plainly expressed in the warrant ; or 
unless he is convicted or charged in execution by legal process) 
the lord chancellor or any of the judges of the superior courts 
in vacation or in term, upon viewmg a copy of the warrant, 
or affidavit that a copy is denied, shall (unless the party has 
neglected for two whole terms after his imprisonment to apply 
to any eourt for his enlargement) award a habeas corpus for 
such prisoner, returnable immediately before himself or any 
other of the judges. And upon service thereof the officer in 
whose custody the prisoner is shall bring him before the said 
lord chancellor or other judge, with the return of such writ 
and the’ true cause of the commitment ; and thereupon, within 
two days after the party shall be brought before them, the said 
lord chancellor or other judge shall discharge the prisoner, if 
bailable, upon giving security in any sum according to their 


The Act of 
IfllB 


(r) 6 S. T. 1190 ; 2 Swanst., 12, 83. 
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discretion having regard to his quality and the nature of his 
offence, to appear and answer to the accusation in the proper 
course of judicature. (2) That such writs shall be endorsed 
as granted in pursuance of this Act, and signed by the person 
awarding the same. (8) That the writ shall be retmned, and 
the prisoner brought up, within a limited time according to the 
distance, not exceeding in any case twenty days after service 
of the writ. (4) That ofiicers and keepers neglecting or refusing 
to make due returns, or not delivering to the prisoner or his 
agent within six hours after demand a true copy of the warrant 
of commitment or shifting the custody of the prisoner from 
one to another, without sufficient reason or authority (specified 
in section 8 of the Act), shall for the first offence forfeit £100, 
and for the second offence £200 to the party grieved, and be 
disabled to hold his office. (5) That no person once delivered 
by habeas corpus shah be recommitted for the same offence, 
on penalty to the party of £500. (6) That every person 

committed for treason or felony, shall, if he requires it, the first 
week of the next term, or the first day of the next session of 
oyer and terminer, be indicted in that term or session, or else 
, admitted to bail, unless it appear, upon oath made, that the 
j king’s witnesses cannot be produced at that time ; and if 
j acquitted, or not indicted and tried in the second term or 
' session, he shall be discharged from his imprisonment for such 
imputed offence ; but that no person, after the assizes shall be 
open for the coimty in which he is detained, shall be removed 
from the common gaol by habeas corpus till after the assizes 
are ended, but shall be left to the justice of the judges of assize. 
(7) That any such prisoner may move for and obtain his habeas 
corpus as well out of the chancery or exchequer as out of the 
King’s Bench or Common Pleas ; and the lord chancellor, or 
judges denying the same, on view of the copy of the warrant, 
or oath that such copy is refused, shall forfeit severally to the 
party grieved the sum of £500. (8) That this writ of habeas 
corpus shall run into the counties palatine, the cinque ports, 
and other privileged places, and the islands of Jersey and 
Guernsey. (9) That no inhabitant of England (except persons 
contracting, or convicts praying, to be transported, or having 
committed some capital offence in the place to which they arc 
sent) shall be sent prisoner to Scotland, Ireland, Jersey, 
Guernsey, Tangier (s), or any places beyond the seas within or 
without the king’s dominions, on pain that the party committing. 


(«) The fortress of Tangier in Africa (together -with the island of Bombay) 
was acquired by Charles II., in 1661, as a portion with his wife Katherine 
of Braganza. It was abandoned in 1684:. 
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his advisers, aiders, and assistants, shall forfeit to the party 
aggrieved a sum not less than £500, to be recovered with treble 
costs ; shall be disabled to bear any office of trust or profit ; ' 
shall incur the penalties of praemunire ; and shall be incapable 
of receiving the king’s pardon for any of the said forfeitures, 
losses, or disabilities (t). 

Such is the substance of this great and important statute. Itadefwta. 
It was subject, however, to three defects, (1) It fixed no 
limit on the amount of bail which might be demanded. (2) It 
only applied to commitments on criminal or supposed criminal , 

'charges ; all other cases of unjust imprisonment being left to 
the habeas corpus at common law as it subsisted before this 
jenactment. (3) It did not guard against falsehood in the 
' return. 

The first of these defects was remedied in 1689, by the Bill Bemedied 
of Rights, which declared “ that excessive bail ought not to be 
retired.” The other two (notwithstanding a serious attempt 
in 1757 to render the habeas corpus at common law more 
efficient) subsisted down to the year 1816, when they were at 
length removed by “ An Act for more effectually securing the 
liberty of the subject ” (56 Geo. III. c. 100). By this Act, in 
addition to various minor but important improvements, the, 
statutory remedy was extended to cases of imprisonment on 
non-criminal charges, and the judges were empowered to 
examine and determine the truth of the facts set forth in the 

I ^ 

return, and in all cases of doubt to bail the prisoner, y; 

The legislation in regard to the writ of habesfe corpus 
terminates with the Act 25 & 26 Viet. c. 20 (passed in conse- 
quence of the decision of the Court of Queen’s Bench in Ander- 
son's case (m), where the writ was issued into Upper Canada), 
which provides ; That “ no writ of habeas corpus shall issue out 
of England by authority of any judge or court of justice therein, 
into any colony or foreign dominion of the crown where her 
Majesty has a lawfully established court or courts of justice, 
having authority to grant and issue the said writ, and to ensure 
the due execution thereof throughout such colony or dominion.” 

'^t was in the year 16’3'9, during the intense public agitation origin of tuo 
caused by the introduction of a bill to exclude the Duke of 
York from the throne, on the ground of his professed romanism, 
that the now familiar names of whig and tory were first applied 
to the two great political parties_jn the state. The king, 
having dissolved parliament on May 27, in order to quash the 


(t) 31 Car. II. c. 2 ; Robertson., 92. See also Holdsworth, Hist. Eng. Law, 
ix. 117 ; Stephen, Comm., iv. SIO. 

(u) 3 El. & El. 487. 
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exclusion project, numerous petitions were sent up from all 
parts of the country praying for the speedy meeting of a new 
parliament. These were met by others from tlie adherents of 
the court party, expressing abhorrence at the attempt to coerce 
the king to summon parliament, as an encroachment on the 
royal prerogative. The. rival parties wer.e termed in conse- 
quence “ petitioners and “ abhorrers,*' names which were 
soon afterwards changed for “ whig ” and “ tory ” (®). 

But although the whigs and tories were ftrst'so designated 
at the time of the Exclusion bill, the germs of the two parties 
may be discerned in the opposition of the puritan members 
of the Lower House to the upholders of the royal prerogative 
under Elizabeth, and.their continuous existence may be cairied 
back at least to the*sehism in the constitutional party in the 
commons, which manifested itself during the debates on the 
Grand Remonstrance in 1641 {y). 

'-'^oth whigs and tories, it is to be obser\'ed, agreed in main- 
taining the system of government by king, lords, and commons, 
and all the ancient and fundamental institutions of the English 
constitution. But there was, nevertheless, a wideband irrecon- 
cilable difference of opinion between them. The toriei looked 
towards the crown, and thought that .the puylc-good-was best 
subserved by the exaltation of thejcayaLprgroStive ; the .whigs 
looked towards the people, whose welfare thgyj’.egarded as the 
, end and object of all governments. “ They differed,” says 
Hallam, “ mainly in this : that to a tory the constitution, 
inasmuch as it was the constitution, was an ultimate point, 
beyond which he never looked, and from which he thought it 
I altogether impossible to swerve ; whereas a whig deemed all 
(forms of government subordinate to the public good, and 


(*) Infra, p. 689. On the growth of parties, see Foiling, History of the 
Tory Party, 1640-1714 (1924). " It is a curious oiresumstanoe,” observes 
Lord Macaulay, Hist. i. 244, “ that one of these nicknames was of Scotch, 
and the other of Irish, origin. Both in Scotland and in Ireland misgovern- 
ment had called into existence bands of desperate men whose ferocity was 
heightened by religious enthusiasm. In Scotland, sotne of the persecuted 
Covenanters, driven mad by oppression, had lately murdered the primate , 
had taken arms against the government, had obtained some advantages 
against the king’s forces, and had not been put down till Monmouth, at the 
head of some troops from Bngland, had routed them at Bothwell Bridge. 
These zealots were most numerous among the rustic^ of the western low- 
lands, who were vulgarly called Whigs. Thus the appellation of Whig was 
fastened on the Presbyterian zealots of Scotland, and was transferred to 
those English politicians ■wao showed a disposition to oppose the Court, and 
to treat Protestant Nonconformists with indulgence. The bogs of Ireland, 
at the same time, afforded a refuge to Popish outlaws, much resembling 
those who were afterwards known as Whiteboys. These men were then 
called Tories. The name of Tory was therefore given to Englishmen who 
refused to concur in excluding a Roman Catholic prince from the throne.” 
(i/) Supra, pp. 450 seq., 470, 
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therefore liable to change when they should cease to promote 
that object. Within those bounds which he, as well as his 
antagonist, meant not to transgress, and rejecting all unneces- 
sary innovation, the whig had a natoal tendencyLto political 
m^rovement, the tory_amayersion„to it. The one loved to 
descant on liberty and the rights of mankind, the other on the 
mischiefs of sedition and the rights of kings. Though both, 
as I have said, admitted a conunon principle, the maintenance 
of the. constitution, yet this made the privileges of the subject, 
the crown’s prerogative, its peculiar care. Hence it seemed 
likely that, through passion and circtunstance, the tory might 
aid in establishing despotism, or the whig in subverting 
monarchy. The former was generally hostile to the liberty 
of Hie press, and to freedom of inquiry, especially in religion ; 
the latter their friend. \ The pri nciple of the on e, in shprt, was 
amelioration, o f the other, conse rvation ” (z). / 

Although both of these historic parties -had been in existence 
for well over a generation, it was only very occasionally that 
they behaved like modem political parties. The Earl of 
Shaftesbury fought a general election with a remarkable degree 
of national organisation (a), but it was an exceptional effort for a 
moment of extreme crisis. In normal times, the parties were 
apt to rely on local and famnv interest s' rather than upon 
political differenSeT in rallying their forces, and this circum- 
stance accounts for the existence of many groups which tended 
to impede both parties. It must also be remembered that as 
early as the reign of James I. the natural differences of outlook 
between those in office and their critics, played a certain part, 
and produced the terms “ court ” and “ country ” party. 

Thus Shaftesbury and his whig allies championed the “ coun- 
try ” against the “ comt ” ; in the eighteenth century, however,, 
it was the tories who described themselves as the “ country,” 
opposing the whigs who, being entrenched in office and favour, 
now constituted the “ court ” faction. 

<^'^e expos ure of the P opish Plot, the failure of t he Exclu sion * Deapotio 
bill and the excesses of the O pposition were foll owe d by a ShSra ii. 
violent reaction in public opinion, whiciriai3"the whig party during tiw 
prosttate, ^d enaoled Charles II. t o enjoy, during the last yea rs his nagn. 
of his reign, that despotic power for which he had long been 
languidly scheming, J Heaving dissolved the Oxford parliament 
in Ap ril 16 81. Charles ruled for the remainder~of Tiis reign- 

(z) Hallam, Const. Hist., iii. 200. r/. B. Behrens, The Whig Theory of 
the Constitution, in Cambridge Historical Journal, vii. 42, for a fuUor 
treatment. 

(a) E. Lipson, Elections to the Exclusion Parliament, English Historical 
Review, xxviii. 69-86 ; C. S. Emden, The People and ^e Constitution. 
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His despotic 
designs. 


without a parliament, in spite of the Triennial Act. Of the 
great whig leaders, Lord Russell and Algernon 'Sidney were 
executed ; Shaftesbiuy was driven into exile in 1682 and died 
the next year, and mimicipalities, which were often strongholds 
of whiggery, had their charters revoked. I “ It is difficult to 
say,” Lord Russell has remarked, “ for what reason Charles, a 
witty and heartless man of pleasure, embarked in the vast 
midertaking of making himself absolute. Perhaps his easy 
temper made him yield to the suggestions of his brother ; 
perhaps he merely consented to the advice of his courtiers. 
The ready way of accomplishing this design, once adopted, was. 
as he conceived, to obtain money and troops from France. 
And as his father’s throne had been overturned by religious 
fanaticism, he proposed to lay the foundation of his own upon 
a religion of blind obedience. The scheme not running on 
smoothly, however, he gave it up, partly from laziness and 
partly from prudence, contenting himself with charitable 
donations from France from time to time. The virulent 
opposition of Shaftesbury, and the attempt to exclude his 
mother from the throne, again roused him to exertion ; and the 
discovery of the Rye House plot afforded him a tolerable pretext 
for ridding himself of all his considerable enemies. Thus, 
without activity or anxiety, by merely taking advantage of 
events as they arose, he procured for himself an authority which 
those of his family who made kingcraft their occupation never 
possessed. ^He subdued theliberlies of England, because it gave 
him less trouble than to maintain them. But still, though 
unsuccessful, the men who could propose and carry through the 
House of Commons a bill for the exclusion of the next heir from 
the throne evinced a spirit /rf- honesty and freedom which no 
hazard could quell, h’he Rjll of Eyelnsinn wna the 1<>g^vfarninfT 
of the Rev olutio n ” (6). 

^ James II. a scended the throne in 1686, with a fixed design 
to make himself an absolute monarch, and to subvert the 
established church. , 

In many respects 'circumstances appeared peculiarly favour- 
able to his despotic aims. The popular party were for the time 
completely crushed. The determination of Charles II. ’s last 
parliament, in 1881, to accept of nothing but the Exclusion bill, 
had been punished by a sudden dissolution, after a session of 
only one week ; and in violation of the plain letter of the 
Triennial Act, which required that no longer interval than three 
years should elapse between the dissolution of one parliament 


(S) Earl Bussell, Eng. Gov. and Const., pp. 82-84. 
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and the assembling of another, no writs had since been issued 
for an election. The high church and tory party were loud in 
their advocacy of hereditary monarchy as a divinely-ordained 
institution, and the University of Oxford had but recently 
(July. 1683) published a decree asserting the necessity of passive 
obedience, and condemning the works of Milton, Buchanan, and 
others, containing contrary propositions, to be publicly burnt. 
If it should be found necessary or expedient to smnmon a 
parliament, steps had been taken to render that assembly as 
subservient to the crown as its predecessors had been under 
Henry VIII. In 1683 an information quo warranto had been 
filed in the King’s Bench against the Corporation of London, 
which, on the ground of some alleged irregularities, was adjudged 
to have forfeited its charters. The corporation was then 
remodelled in such a manner as to render it a mere tool of the 
court. The same policy was pursued during the next five years 
against several other obnoxious corporations ; many others 
were intimidated into making quasi- voluntary surrenders, 
•eceiving in return new charters, framed on a far more oligar- 
jhical model, and reserving to the king the right of appointing 
ihe first members (c) ; and the general result was to confine 
the power of returning a large proportion of the members of the 
House of Commons to nominees of the crown. 
frames began his reign by an illegal proclamation ordering 
the continued payment of the customs duties, which had been 
granted only for the late king’s life. With much misgiving, the 
king yielded to the advice of his ministers and summoned a 
parliament. “ Those who look,” sa ys Halla m, “ at the debates 
and votes of this assembly, their l arge gra nt of a pgnnanent 
revenue to t he annual amoun t of two mill inns rende ring a 
frugal-'prince7 m time of peace, en tirely out of all depend ence 
on his people their timid departure from a resolution taken to 
address the king, on the only matter for which they were really 
solicitous, the enforcement of the penal laws on a suggestion of 
his displeasure ; their bill entitled, for the preservation of his 
majesty’s person, full of dangerous innovations in the law of 
.treason, especially one most unconstitutional clause, that any 
lone moving in either House of Parliament to change the 
yiescent of the Crown should incur the penalties of that 
offence (d) ; their supply of £700,000, after the suppression of 
Monmouth’s rebellion, for the support of a standing army ; 


(c) Judge Jeffreys, on the northern circuit, in 1684, is said to iiavo ** made 
all the charters, like the walls of Jericho, fall down before him, and returned 
laden with surrenders, the spoils of towns.” — ^North’s Examen, 626, cited in 
Hallam, Const. Hist., ii. 455. 

(d) This bill did not pass into law. 
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will be inclined to believe that, had James been as zealous for 
the Church of England as his father, he would have succeeded 
in establishing a power so nearly despotic that neither the 
privileges of parliament, nor much less those of private men 
would have stood in his way, . . . Nothing less than a motive 
more universally operating than the interests of civil freedom 
would have stayed the compliant spirit of this unworthy 
Parliament, or rallied, for a time at least, the supporters of 
indefinite prerogative under a baimer they .abhorred ” (e). 
This motive was supplied by the king himself, in the alarm for 
the reformed church inspired by his manifest determination 
gradually to fill all places of trust, civil and miliary, with 
professors of the Roman catholic religion. 

The opposition shown by the parliament to the king’s 
avowed intention of keeping Romish officers in his service, 
contrary to the provisions of the Test Act, was punished 
by a hasty prorogation (20 Nov., 1685) ; and although parlia- 
ment was continued in existence by further prorogations for 
about eighteen months before being dissolved, it was never 
again assembled during James’s reign. 

Taking advantage of Monmouth’s late insurrection, the king 
increased the number of regular troops in England from 6,000 
to about 20,000 ; and as these wcrernTgely officered by Roman 
catholics, he trusted that he had rendered himself independent 
of all forcible opposition. Throwing off all disguise, he soon 
made it apparent that, “ with a bench of judges to pronounce 
his commands, and an army to enforce them, he would not 
suffer fhe mockery of constitutional limitations to stand any 
longer in his way ” (/). 

His first step was to proemre a judicial decision in favom of 
his assumed prerogative of dispensing with the observance 
of the laws (g). Having carefully eliminated from the bench 
such of the judges as would not promise to decide according to 
his wishes (h), and having appointed others in their stead, a 
collusive action was brought against Sir Edward Hales, a. 


(e) Hallam, Const. Hist., iii. SO-52. 

( f ) Ibid., p. 60. 

(g) On the dispensing and suspending powers, see supra, pp. 211, 477. 
{h) Jones, the Chief Justice of the Common Fleas, was plainly told 
that he must either give up his opinion or his place. “ For my place," he 
answered, “ I care but little. I am old and worn out in the service of 
the crown ; but I am mortified to find that your Majesty thinks me capable 
of giving a judgment which nono but an ignorant or a dishonest man could 
give.” “ I am determined,” said the king, “ to have twelve judges who 
will bo all of my mind era to this matter.” “ Your Majesty,” answered 
Jones, ” may find twelve judges of your mind, but hardly twelve lawyers.” 
He was dismissed, together with Montague, Chief Baron of the Exchequer, 
and two puisne judges, Neville and Charlton. — ^Macaulay, Hist., ii. 736. 
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recent convert to romanism, for the penalty of £500 incurred 
hjf^ccepting a military command without taking the oath and 
^making the subscription required by the Test Act. The 
defendant having pleaded, in answer to the Act, a dispensation 
from the crown, eleven out of the twelve judges decided in 
favour of the prerogative. There were possibly sufficient 
technical gro\mds for their decision, but as so often happened in 
the seventeenth century, the judges preferred to rely on the 
political theory fashionable at the moment rather than upon 
legal principles; they therefore grounded their decision upon 
slavish maxims of absolute power which were capable of 
extension far b^otid the immediate case (i). 

The dispensiJ!^ power, which the courts of law had thus 
solemnly recognised, was now vigorously and systematically 
exercised. Four Roman catholic peers, Powis, Belasyse, 
Arundell, and Jermyn of Dover, with Father Petre, a jesuit, 
were sworn of the Privy Covmcil. Several clergymen who had 
seceded to romanism were authorised to hold benefices without 
complying with the requirements of the Act of Uniformity ; 
the vice-chancellor of the University of Cambridge was deprived 
of his office for declining to confer, at the king’s request, an 
academical degree upon Alban Francis, a Benedictine monk ; 
and the fellows of Magdalen College, Oxford, were expelled for 
refusing to elect as their president a Roman catholic nominee 
of the crown. 

These last two acts of tyranny were accomplished under the 
summary and arbitrary jurisdiction of a new y Court of Com- 
missioners for Ecclesiastical Causes,” I which the king had 
recently established by his royal supremacy in direct defiance 
of the Act of the Long Parliament {16 Car. I. c. 11) abolishing 
the E^igh Commission Court, and of the more recent statute, 
IS Car. II. c. 12, which, while reinstating the clergy in the 
ecclesiastical power, had expressly forbidden the creation by 
commission of any similar court. By this device, the king 
hoped to use the royal supremacy which parliament had 
conferred upon the crown in order to maintain the reformation 
settlement, as an instrument for undoing it. The whole 
government of the church was entrusted to seven , commis- 
sioners (three clerics and four laymen), of whom the chancellor 
Jeffreys was the chief. “ The words in which the jurisdiction 
of these officers was described were loose, and might be stretched 
to almost any extent. All colleges and grammar schools, even 

(i) Oodden v. Holes (1686), 2 Shower, 475; 11 State Trials, 1165; 
see also Thomas v. Sorrell (1674), Vaughan, 330. Gf. Robortson., Doou- 
mente, 384 ; Keir and Lawson, Casas in Constitutional Law, 55, and the 
discussion in Holdsworth, History of Hnglish Law, vi. 223-225. 
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I thryw: -which had been founded by the liberality of private 

Ijcricfactor^, wer»r placed linder the authority of the new iKiard. 
AH who dt, 7 >*^nded for bread on Mtuations in the church or in 
academiral institutions, from the primate down to the youngest 
curate, from the s'ice-chancellors of Oxford and Cambridge 
down to the humblest pedagogue who taught Corderius. were 
subjected to this despotic tribunal, llf any one of those many 
tboii.sands was suspected of doing or saying anything distasteful 
to the government, the commissioners might cite him before 
them. In their mode of dealing with him they were fettered by 
no rule. Thrn' w ere themselves a t on ce pr osecutors ap^ judgei. 
The accused party was to be fiunished nutli no copy of the 
, charge. He was to he examined and cross-examined. If his 
answers did not give satisfaction, he was liable to be suspender! 
from his office, to be ejected from it, to be pronounced incapable 
of holding any preferment in future. If he were contumacious, 
he might be excommunicated, or, in other words, be deprived 
of all civil rights and imprisoned for life. He might also, at 
the discretion of the court, be loaded with all the costs of the 
proceeding Viy which he had been reduced to beggary'. No 
appeal was given. The commissioners were directed to execute 
their office notwithstanding any law which might J)e, or might 
seem to be, inconsistent with these regulations. Lastly, lest 
any person should doubt that it was intended to revive that 
terrible court from which the Long Parliament had freed the 
nation, the new visitors were directed to use a seal bearing 
exactly the same device and the same superscription with the 
seal of the old High Commission ” {k). 

3 fi^?^nce : The dispensing power had . been judicially recognised in 

the «o?pendiiig Godden V. HaUs, but the suspending power (1) had not yet been 
I ■ tested. This even more serious issue was raised in April, 1687, 

’ when James published his famous Declaration for Liberty of 

Conscience, declaring it to be his “ royal will and pleasure that 
from henceforth the execution of all and" all maimef’^ penal 
laws, iffmatters eccl^iastica'lyfbr not coinin g to ch urc h, o r not 
receiving the sacrament, ofjEbr ariyother noiiTBQQ&rmity to the 
religion established, or fo r or by reason of t he exercise o f religion 
in any manner whatsoever, be immediat ely su spend^ ; and 


(k) Macaulay, Hist., ii. 746. 

(l) Supra, p. 212. Edward I.’8 -virtual Buspension of the statute of 
Carlisle seems to have been the nearest approach to a precedent, supra, 
p. 290. It would seem that Edward II. luid used such a power in 1315, 
Rot. I'arl., i. 292 no. 19. Under Charles II.' several bills which proposed 
to confer a statutory suspensing power upon the crown failed to pass, 
which indicated clearly that parliament did not consider that the power 
was part of the prerogative : Holdsworth, History of EngliaVi Law, vi. 
221-222. 
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the further execut ion of th e said penal laws, and every of them, 
is hereby su^nded ” (m)! 

The king’s manifest o bject in Jssuing this JDeclaration was 
to obfaiiTthe support of the protesta nt n onconformis ts in his 
attempt to achieve despotic power ; for the R oman catholics 
had^ractically enjoyed religious toleration and freedom from 
civil disabilities from the date of James’s accession to the 
thronel The _nonconformists,j howeve^ for the most part, 
mi strusted the insidious advances of the king, and, against their 
o wn im mediate interests, joined the chufch 'ih r esStm g a 
me§;Sure w hich they well knew for itsjiltinmte^yect the 
restoration of romanism. It is to be observed that the Declara- 
tion went much further than the prerogative recognised in 
Hales's case of dispensing with prohibitory statutes in the case 
of particular individuals, sweeping away, as it did in effect, a 
whole series of laws made for the security of the established 
church^ It am ounted , in the words of Mr. Jus tice Powell, ^^o 
an a brog ation and utter repeal of aU the laws ; for I can see no 
difference, nor know of none, m law. Between the king’s power 
to dispense with laws ecclesiastical and his power to dispense 
with any other laws whatsoever. If this be once allo wed of, 
there will need no parliament. AU the legislature wfiOTTbe in 
the king, whic h is a thing worth crasidermg ^ {n), . ““ 

After a yejxls-iBterval, during winch the tog had made 
rapid and open advances towards the establishment of roman- 
ism, the Pe claratio pL. of- Indulgence was published a second 
time, foUowed by an order in coimcil directing if to ’be read in 
a U cEurc Ees.~ahd for that purpose to be sent and distributed 
throughout their several dioceses by the bishops. A humble 
petition of the primate and six other prelates (o) agajastjhis 
order, presSnt ed tp.theJtog in his own closet, w as pro nmmeed 
a seSBous. libel ; and.the Seven Bishops were sent to th^^wer, 
a nd soon afterwards brough t to tria_l before the court of King’s 
Bench. The _mrtraprdina^ _proceedings there. reyeaJed the 
exfeht tojithich. the administafttion of justice had been debased 
b y the king . His nominees on the bench w®re frighfmed and 
incompetent. Ju dges w ho had been dismissedJEron^th^pc!.sts 
had returned to practise at the b^ar and now appea red as coimsel 
forThe _seven “bishops. "The principal legal issues yrere Jhe 
alleg ed'suspending^ wer of ^e CTOwn whmhjwartlle'Basis of the 

(»») The whole doemnent la printed by Eobertaon, 388. 

(n) Judgment of Mr. Justice Powell m the Seven BisJiops’ Case (1688), 
12 State Trials, 427. 

(o) Eobertaon, 391. Their names were Soncroft, Archbishop of Canter- 
bury ; Lloyh, Bishop of St. Aaaph ; Ken, of Bath and Wells ; Trelawny, 
of Bristol ; Lake, of Chichester ; Turner, of Ely ; and White, of 
Feterborou^. 
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Declaration of Indulgence, an d the right of the subjec t to pe tition 
the crowi, but the bench lost control of the proceedings a nd left 
everylEingJIavpjindfact .fo ihc jury. Am idst the enthusiastic 
rejoicings of the whole nation, the jury returned a verdict 
of acquittal ^June 30, 1688). “ The prosecution of the bishops,” 
remarks Macaulay, “is an event which stands by itself in 
our history. It was the first and last occasion on which two 
feelings of tremendous potency- — ^two feelings which have 
generally been opposed to each other, and either of which, 
when strongly excited, has sufficed to convulse the state — 
were united in perfect harmony. Those feelings were, love of 
the church and love ot ireedom. During many generations 
every violent outbreak of high church feeling, with one excep- 
tion, has been unfavourable to civil liberty ; every violent 
outbreak of zeal for liberty, with one exception, has been 
unfavourable to the authority and influence of the prelacy and 
the priesthood. Is. In 1688 the cause of the hierarchy was for a 
moment that of the popular party. More than nine thousand 
clergymen, with the primate and his most respectable suffragans 
at their head, offered themselves to endure bo^s and the spoil- 
ing of their goods for the great fundamentaf^principle of our 
free constitution. The effect was a c oalition wh ich included the 
most zealous cavaliers, t he most zeal o us repu blicans, and all 
t.hf!* Trvterm ^Tflt.e'seetinn s of the c ommunity. The spirit'wKich 
had supported Hampden in the preceding generation, the spirit 
1 which, in the succeeding generation, supported Sacheverell (p), 
jeombined to support the archbishop, who was Hampden and 
jSacheverell in one. . . . The names of whig and tory were for 
k moment forgotten . The old excluslohiit tbok the old abhorrer 
by the "hand. Ep iscopalians, pres byterians. indeper^ents, 
ba£tists, forgot j^ieir long feud,,, and. rejnember^ only their 
common protestantiimTSad their common danger ” 

On the day on which the verdict of “ not guilty ” was 
returned in the case of the Seven Bishops, the celebrated 
invitation, signed by the Earls of Da nby, Devonshire, and 
Shrewbury, Lord Liunley, Compton, Bishop of London. 
Admiral Edward Russell, and Henry Sydney, was despatched 
to William, Prince of Orange, and Stadtholder of the United 
Provinces, Danby and Compto n were tori es ; Ijeypnshirc, 
Russell and Sy dney were^ whigs ; Shrew sbury and Lumley 
ex-cathohes. Eminent leaders of both parties had thus joined 
in this momentous step. James now endeavoured to retrace 
his steps, but it was too late to regain the confidence of his 


(p) Infra, p. bOO. 

( 9 ) Macaulay, Hist., ii. 1035-1037. 
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He gave no<ice to the States-Gencral that he -was strictly bound 
in friendslup and alliance with his Br itann ic Majesty, and that 
any attacE^ on England "would be considered as a declaration 
of war against France. But James, who appeared bent on his 
own rum, formally disowned the existence o f any su,Qh_alliance 
bet ween Franc Fahg~Englan(f ; 'and I^uis, in dis gust , withdrew 
his troops from the3t5;herlands and poured them into Germany, 
thus removing from before William one of his greatest obsta^es. 

On November 5, 1688, William landed at Torbay, in Devon- landing of 
shire. It is unnecessary to enter at length into the details of a 
Revolution wliich the eloquent pages of Macaulay have rendered 
so generally familiar and which has recently been still further 
illuminated by an eminent historian (r). 

After the second flight of James (December 23), the constitu- o* 
tion al positi on was exce ptionally diflScult. Not only was there ^,uiain jg 
no king, but no parliament either, James’s only parliament requratrfto 
having been dissolved in November, 1685. During the Civil 
War the survival of the Long Parliament had provided at least government 
the semblance of continuity with legitimate authority, but the 
close of 1688 found the country in a constitutional void. Even 
the Great Seal, which in past centuries had usefully'obscured 
the fact that the king was an infant, abroad, or sick, had been 
taken away by James, and thrown into the Thames. This 
^ergency was met by an assembly composed of the l ords 
spi ritual and temporal then in London (about seventy in 
number) and of all persons w ho h ad been members of the House 
of Common s in the reign of Charles II., together with, the lord 
m ayor , ald ermen , and fifty of the _commo n co uncil of Lon don. 

This gathering req uested the Prince of Orange to as sume the 
pr ovisiona l govern ment o f the country, and t o summon a ll the 
constituent bodies of the kingdom to send up representatives 
to Westminster, to a C onvention Parliament for the settle ment 
of the affairs of the nation. 

ThB"C6hvenfion Parliament met on January 22, 1689. The Tte Oon- 
elections had been quiet, the candidates were chosen on the ptrUament. 
basis of their generhl reputation rather than as pledged to any Parties in 
particular solution. This freedom from commitments to the 
public was accompanied by a similar absence of pressure from 
patrons and official influence (s). The nation was at this time 
divided into six parties, of which two — ^the blind enthusiasts for 
James H., who wished to recall him without stipulations, and 

(r) 6. M. Trevelyan, The English Revolution (Home University Library, 

1938) is a study of fundamental importance. 

(a) J. H. Plumb, Elections to the Convention Parliament, Cambridge 
Historical Journal, v. 235-254. 
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the ultra -republicans, who wished to set up a Commonwealth — 
were too i^all and insignificant to exercise any appreciable 
influence. |The bulk of the nation and of the Convention was 
divided among the remaining four parties, three being tories of 
varying shades, and the fourth and largest the whig party. 
Of the tories (1) Sherlock’s party, which was especially strong 
among the clergy, wished that a negotiation should be opened 
with James for his rcstma£^aL<& such^ontoions'as might fully 
secure the civil and ecclesiastical constitutS)iCof~th^ realm. 
(2) Sancroft’s party maintaincdL that, the king’s st upidity, 
pen'erseness and superstition-entitled the nation to teat him 
as thou gh he were insane ^ theyjnshcdj^th^fore, to hand over 
the adniirdstration of th e kingdom to a rg^ent' named by the 
estates of the realm, while continuing the title of Jame.s a<. 
nominal king. (3) Danby^’s party held that the king, by hi*, 
flight, had abdicated his power and dignity ; but that, as the 
throne of "Emgland could not be vacaGf for one moment, the 
crown had legally de volved on Ae nigd heir, who was the 
Princess of Orangp. For as to James’s infant son, his birth, 
they said, had been attended by such suspicious circumstances 
that it was impossible to admit his claim withour mquify \t ) ; 
and as those who called themselves his parents liad removed 
him to France, together with all those French and Italian 
women of the bedchamber w'ho, if there had been foul play 
must have been prh-y to it, inaui]:v__. had be en rendered 
imp^sible. It only remained then, to proclaim the ^neess 
of Orange, who was actually Queen-Regnant. (4) The whigs 
mamtamed that James, h aving by th e gross abu.se of his power 
broken the mutual contractbetKeenJving a nd peo ple — expressed 
on one side by the coronation oath and on the other by the oath 
of allegiance — ^had forfeited the crown ; that the throne v as 
therefore vacant ; and that it was the r ight of jhe nation to 
elect a new king, and to impose upon him such conditions as 
migKt ensure The country' against misgovemment. 

In tlicJIpper House the tories, who for the most part favoured 
the schem e of a r egency, were in a majority' ; in the commons 
the \>iigs. though weaker than the combined tories, could 
predominate over any one section of them. 

On January 28, the commons passed their celebrated resolu- 
tions : (1) “ That King James the Second having endeavoured 
to subA'ert the constitution of the kingdom by breaking the 
original contract between king and people, and by' the advice 

(t) The legitimacy oi James Il.'s son is now fully admitted by historian^, 
but it was fiercely disputed at the time ; “ Anne for long honestly doubted 
whether the young James were her brother or not.” — G. M. Treveljan, 
English Revolution, 92. 
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say, election does not imply a ballot or an electorate, but rather 
the acclamation of a leader by his followers ; if there were a 
rival candidate, he, too, would be “ elected ” by his own 
partisans. There is thus a close connection between the 
“ election ” and the amount of political and military support a 
candidate was likely to receive (d). 

The inheritance of the crown has at all times been closely inheriianoe. 
analogous to the contemporary idea of inheritance generally, 
and each has influenced the other. It is a matter of doubt how 
old is the concept of one person being the heir of another person ; 
such an individualistic scheme may have replaced an earlier 
system where the main emphasis was on the headship of a 
family rather than the descent of the family lands from one 
individual to another (e). The early evidence of the royal 
succession shows a bewildering confusion of practices, or even 
prejudices, rather than rules, and the rules for the descent of the 
crown could hardly be more precise than those governing the 
descent of a subject’s land (/). The introduction of a militant 
form of feudalism at the Conquest revolutionised thought upon 
the subject. It now became clear that a feudal fief was held 
not by a family but by a specific individual upon whom the 
king had placed responsibilities, and who in turn looked to his 
individual tenants for help in fulfilling them. It was so 
vitally important to the king that his tenant should be one man 
rather than another, since the relationship was personal, and 
demanded mutual trust, that there was little place at first for 
inheritance. When the inheritance of fiefs was finally admitted, 
it was naturally based upon primogeniture, although it was 
only slowly that even the elements of the system were formu- 
lated. Another result must be mentioned : feudalism looked 
not only to a particular man, but also to a particular area of 
land, for the performance of the services due. A reflection of 
this is seen in the fact that the “ Duke of the Normans,” the 
“ Count of the Angevins ” and the “ King of the English ” soon 
became “ Duke of Normandy,” “ Count of Anjou " and “ King 
of England ” (g). Both of these tendencies, therefore, united in 
replacing the headship of a clan by the inheritance of a tract 
of land. The results of the change were important. The king 

(d) The church, which had many elective offices (abbots, bishops, popes) 
played a large part in developing die theory and practice of elections. 

(e) For inheritance, see Pollock and Maitland, History of English Law, 
ii. 240 ff. Of. Flucknett, Concise History of the Common Law, 466 ff., 

640 £f. 

( / ) For specimens of the various successoral notions to be found in the 
Anglo-Saxon period, see F. E. Schramm, History of the English Coronation 
(1937), 146 ff. ; F. Kern, Kingship and Law, 12 ff. ; supra, p. 22. 

(g) It was John who first made this change on his great seal : Stubbs, 
Constitutional History, i, 593. ** 
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lost his right of choosing a new tenant, and had to accept the 
heir of a deceased vassal ; similarly, the nation (or the most 
considerable of its nobility) ceased in effect to choose the king, 
and accepted his predecessor’s heir. The king, moreover, was 
associated with the land in a more intense degree than formerly, 
and thus there developed the idea of territorial sovereignty 
which has played so large a part in international relations. 

Finally, it remains to consider the nature and effect of 
coronation. In early times men were often more articulate in 
their ceremonial than in their treatises, and the history of the 
coronation rites contains valuable evidence upon the conception 
of monarchy current in the various realms of mediaeval 
Europe (h). The most ancient part of the ceremony was the 
unction — ^which was already established in several ecclesiastical 
rites, notably the consecration of bishops. It was first applied 
to a king in 751 when the French church used it to solemnise 
the abandonment of the Merovingian dynasty and the erection 
of a completely new royal house in the person of Pepin. The 
step was so revolutionary that every device that could be 
invented was employed in laying the foundation of the new 
monarchy. Unction first appears in England in 785 ; wi’^hin 
a century we find the eleigy investing the long with a golden 
helmet, which soon afterwards was replaced by a crown. 
Later still, the oath of allegiance (a Prankish institution) 
appears in England, in the time of King Edmund (940-946), and 
soon afterwards this serious exaction of an oath from the people 
is made more tolerable by the king undertaking a corresponding 
obligation in retvirn. TWs was the mandatum reg^ whose three 
precepts we have already quoted. From precepts to promises 
was a short step, and the coronation oath later came to be 
supplemented in the coronation charter (i). 

It was the unction which was the most significant part of the 
coronation rites, and its ecclesiastical effects were keenly 
debated on the continent as part of the great controversy 
between the regnum and the sacerdotium — did unction make the 
king an ecclesiastic, the equivalent of a bishop ? Did it authorise 
him to intervene in church matters ? Did it even make him 
superior to the clergy (as the eccentric Anonymous of York 

(A) For an exact description of the modern forms which were observed 
on the accession and coronation of King Edward VH., and which in their 
essential features were continued in those of George Y., c/. Anson, Law 
and Custom of the Constitution, vol. ii. pt. 1, pp. 234 se^., and L. G. 
Wickhom-Legg, English Coronation Records. 

For more information on the details that follow, see the illuminating 
study of F. E. Schramm, History of the English Coronation (1937) ; a 
short account with special reference to medisval Gennany and the peculiar 
position there, will be found in Fritz Kem, Kingship and Law, 27 ff. 

(i) Schramm, English Coronation, 180 ff. ; supra, p. 75. 
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argued) ? (k). There was little attempt in England to draw 
practical consequences ftom speculations such as these, although 
it is worth remembering that a judge once said that “ kings 
anointed with holy oil are capable of spiritual jurisdiction ” (Z), 
and that even a canonist could remark that “ according to some, 
an anointed king is not a mere layman, but a persona mixta ” — 
a sentiment in which a great common law judge conctured (m). 
Such notions played an insignificant part, although it was 
realised that some people valued them ; thus the change of 
dynasty in 1399 was helped a little by the story that Henry IV. 
was anointed with a specially miraculous oil (n). 

The elaborate ceremonies contained much else besides. 
There was a perfimctory election duplicating the really effective 
election which proceeded it ; and there was the delivery of the 
ornaments of royalty — crown, sword, sceptre, rod, etc. That 
was clearly an investiture such as all landowners and beneficed 
clergy had often witnessed. It was natural that the king’s 
reign should begin at the moment when he publicly received 
the insignia. There was therefore an interregnum between the 
death of one king and the complete institution of his successor, 
and that interregnum was unavoidable until the crown became 
strictly hereditary. 

Down to Henry HI. inclusive the reign of each king is dated 
from his coronation only. The interregnum between the death 
of the old and the coronation of the new king was always made 
as short as possible, in consequence of the serious inconvenience 
resulting from the doctrine that the king’s peace was inter- 
rupted during a vacancy of the throne. But when the corona- 
tion was delayed, as happened in the cases of Henry II., 
Richard I., and John, who had each been absent in France at 
the death of his predecessor, the regal title was never assumed 
until the process of election and coronation had been gone 
through. Until then they were only entitled “ Dux Norman- 
niae,” or, as Richard I. was styled in the proclamation issued by 
his mother — and also in a charter granted by him before his 
coronation, “ Dominus Angliae ” (o). Edward I was the first 

(fc) Extracts in B. W. and A. J. Carlyle, Political Theory, iv. 273 ff. 
and in C. H. Hcllwain, Political Thought, 211 ff. ; of. Z. K. Brook, English 
Church and the Papacy, 157 ff. 

(l) Fitzherbert, Abridgement, Ayd de roy, 103, per Skipwith, in 1359 
(from on unprinted Year Book). Skipwith became a judge in the course 
of the year. 

(m) Lyndwood, Provinciale (Oxford, 1679), 126 ; compare the remark 
of Brian, C.J., in Y.B. 10 Hen. VII., Hil. no. 17 (1495) reprinted in Chnmes, 
Constitutional Ideas in the Fifteenth Century, 387. 

(n) Schramm, ep. ctf., 137 ; H. G. Wright, Protestation of Richard 11. 
in the Tower, in Bulletin of the John Bylands Library, xxiii. 151, 159. 

(o) Nicolas, Chron. of Hist., 272 aeg. ; Handbook of British Chronology 
(ai F. M. Powicke), 2 ; Archssologia, xxvii. 110. 


Tlio 
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king who reigned before his coronation. His father, Henry III. 
died on November 16, 1272, whilst Edward was absent in 
Palestine. Pour days afterwards, when Henry was buried in 
Westminster Abbey, the Earl of Gloucester, with the prelates 
and barons, swore allegiance to Edward whom they “ named ” 
and ‘‘ ordained ” to be king (p). His hereditary claim perfected 
by the fealty of the baronage — ^the old election in a feudal 
guise — appears to have been now regarded as conferring the 
name of king previous to coronation. But the idea of election 
and the necessity for consent to a king’s accession were still 
preserved. During the four days which elapsed between the 
death of Henry and the recognition of Edward as king, the 
throne was legally vacant. The new king’s reign was dated 
not from the death of his father, but from the day on which the 
oath of fealty was taken (q ) ; and in the order for the proclama- 
tion of the king’s peace, issued in his name three days later by 
the royal council, Edward is made to assert that the crown of 
England had devolved upon him “ successione haereditaria ac 
proceiTun regni voluntate et fidelitate nobis praestita ” (r). 
Shortly afterwards the oath of fealty was renewed in a great 
assembly held at Westminster after the feast of St. Hilary, 1273, 
and attended not only by all the prelates and other magnates 


{p) Ann. Winton., p. 112. “Magnates regni nominanmt Edwardum 
filiom suuni in regeni.’* Annal. Dunst., p. 254. “ Becognoverunt pator- 

nique successorem honoris ordinaverunt.” Bisbanger, p. 75. “ Nomtnare ’’ 
and “ ordinare ” imply much more than impassive acquiescence in the 
succession of an heir. A somewhat similar emergency bad arisen only two 
years earlier in France. Louis DC. died, and Phillip HI. succeeded him, 
in 1270 while both were on crusade. A coronation was impossible for many 
months, and so Philip was merely proclaimed and dated his regnal years 
from that date ; Schramm, History of the English Coronation, 166. 

(q) Hardy, Introduction to Close Bolls, p. 136 ; Hicolas, Chronology of 
History, pp. 291-2 ; Allen, Boyal Prerogative (ed. 1849), 46 seq. 

(r) Bymer, i. 497. “ For the first time," says Stubbs (Const. Hist., ii. 

107) of Edward I.’s accession, “ the reign of the new king began, both in 
law emd in fact, from the death of his predecessor.” With all deference 
however, to so eminent a historian, it is evident that although the hereditary 
claim of Edward was admitted without opposition, yet in law, and in fact, 
there was actually no king for the space of four days. Indeed, the author 
hod just before told us that “ his reign began on the day of his father’s 
funeral.” The fact that the regnal years of Edward were dated only from 
the day of his recognition as king by the baronage marks the persistence of 
the elective idea, and the difference still recognised between the kingship 
and a private inheritance. It is important not to antedate the steps in the 
development of the hereditary doctrine. As Edward I. was the &st king 
who reigned before coronation, so Edward II. was the first whose reign 
is dated from the day following the death of his predecessor. The theory 
embodied in the legal maxim “ the king never dies ” is of still later growth. 
It may be said to have been practically accepted from the accession of the 
House of York ; yet even Henry VIII. 's reign commenced on the day after 
the death of his father (Nicolas, Chron. of Hist.). From the accession of 
Edward VT. there has been no interregnum, however short, except only 
where the line of succession has been broken. 
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of the kingdom, but by four representatives from each county 
and each city (s). Edward did not get back to England until 
August, 2, 127di, and was crowned on the 19th. 

Edward II., who succeeded in 1307, was the first king whose 
reign was dated from the day following the death of his prede- 
cessor. In him, then, the principle of hereditary right appeared 
to have finally triumphed over the old elective system (<). But 
the true nature of the crown as an office of trust, and the 
continuing right of the nation to regulate the succession to it, 
were signally re-asserted, not twenty years later, by the formal 
deposition of the unfortunate king. This persistence of the 
national right to choose the sovereign, the same in principle 
whether applied to the individual king or to the selected 
dynasty, we shall now consider somewhat more in detail. 


SUCCESSION TO THE CROWN 


We have seen how William the Norman found little difficulty, 
immediately after the battle of Hastings, in procuring his 
election by the terrified witan. After taking the ancient oath 
of the English kings, constituting a compact with the nation to 
govern with justice and equity, he was duly crowned at West- 
minster by the Archbishop of York (u). Ota his death-bed the 
Conqueror bequeathed to his eldest surviving soil, Robert, the 
patrimonial Duchy of Normandy. The Crown of England he 
would not attempt to bequeath, declaring that he held it not 
by hereditary right ; he left the succession to the decision of 
God. He expressed, however, his ardent wish that his younger 
and favourite son William should succeed to the kingship of 
the English, in much the same way as formerly Edward the 
Confessor had recommended his brother-in-law Harold (a:). 
Furnished with a recommendatory letter from his father to 
Archbishop Lanfranc, William Rufus at once hastened to 
England. Here he Avas obliged to make a triple promise — ^to 
rule his future subjects with justice, equity, and mercy, to 
protect the rights and privileges of the church, and to conform 
to the primate’s counsels in all things — before Lanfranc would 
declare in his favour. Having secured this powerful supporter. 


Willism tho 

Conqueror, 

10G6. 


William Rufus 
1087. 


(s) Ann. Winton., p. 113 ; Select Chart. 421. 

(e) Stubbs, Constitutional History, ii. 329-330. Edward V., Edward VI. 
and all subsequent monarchs date their accession from the day itself on 
which their predecessor died. 

(«) Supra, p. 33. Stigand, Archbishop of Canterbury (and also Bishop 
of Winchester) was regarded as a schismatic. 

(x) Orderious Vital., vii. 16—16. The distinction between “conquest” 
and “ heritage ” and the possibility of their descent in different directions 
is common in mediicval law : Pollock and Maitland, History of English 
Law, ii. 308. 
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he was elected king at a meeting of the prelates and barons, in 
the third week after his father's death, and immediately erowned 
with the usual solemnities (y). 

On the death of 'William Uufus in the New Forest, on August 
2, 1100, his younger brother Henry, being elose at hand, and 
having secured the royal trea.sure, was hastily eleeted king the 
following day at Winchester (z). But although the eleetion 
was the hurried act of a small number of the barons, it was 
something more than a mere form. The claims of Henry’s 
absent elder brother, Robert the Crusader, were advanced and 
discussed. They rested not merely on priority of birth, but 
upon the wishes of the late king, expressed in the arrangement 
which he had made with Duke Robert, at Caen, in 1091, that 
each should be heir to the other in case of his dying childless. 
Ultimately the arguments of the Earl of Warwick gained a 
decision in Henry’s favour. There were sound reasons of 
general policy for choosing Henry, who had been brought up 
in England, but it was felt necessary to adduce some general 
rule in his favour. This was successfully accomplished by 
stressing the fact that Robert was born before WOUam I. became 
king ; Henry, bom in 1068, was porphyrogenite, born in the 
purple, and therefore to be preferred. The argument served 
its purpose, and never appeared in England again (a). Two 
days afterwards (Aug. 5) he was crowned at Westminster by 
Maurice, Bishop of London (b), and took the ancient coronation 
oath of the English kings (c). In the Charter of Liberties, 
which he issued at the same time, he announced to the nation 

(y) Eadmer, Hist. Nov., lib. i.. p. 26 ; Select Chart., p. 108. Some of 
the chroniclers state bluntly that Lanfranc “ elected ” Ruhis, and Schramm 
op. cit., 163 (c/. 148-149) explains this by the theory, put forward by some 
clergy, that God was the effective elector and the people and clergy merely 
instruments ; of. infra, pp. 638, 649. 

(z) A.-Sax. Chron., a. a, 1100. 

(а) Will. Malmcsb. Gesta Regum, v. § 393 ; Schramm, 164. 

(б) Anselm, Archbishop of Canterbury, was abroad, and the Archbishop 
of York seriously ill. 

(c) The exact words of the oath, agreeing with the ancient form usod at 
the coronation of King Ethelred II., have been preserved : “ In Christi 
nomine promitto hacc tria populo Christiono mihi subdito. In primis mo 
praecepturum ot opcm pro viribus imponsurum ut ecclesia Dei et onrnis 
populus Christianus veram pacem nostro arbitrio in omni tempore servet ; 
aliud ut rapacitates et omnea iniquitates omnibus grodibus intordicam ; 
tertium ut in omnibus judiciis aequitatem ot miaericordiam praecipiom, ut 
mihi et vobis indulgeat Suam misericordiom clemens et misericors Deus.” 
— Slaskoll, Hon. Bit., ii. 6 ; Select Chart., 116. The ancient form of 
coronation oath, by which the king swore to maintain the laws and customs 
which the commonalty of the kingdom shall have chosen — guas milgus 
elegerit ; lea guela la communa^te de voatre roiattme aura eaUu — has been at 
times altered to suit the various circumstances of accession to the throne. 
See Haitlond, Const. Hist., p. 286 ; J. Wickhom-Legg, the Coronation 
Order of King James I., xovi. aeq . ; L. G. Wickham-Legg, the English 
Coronation Records, Introduction, xxviii. arq . ; H. G. Richardson and 
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his coronation “ Dei misericordia et communi consilio baronum 
totius regni Angliae ” (d). 

The male line of the Conqueror became extinct on the death 
of Henry I. (e). The late king had endeavoured to secure the 
crown to his own olfspring, first by inducing the baronage to do 
homage (/) and fealty to his son, William, and, after the 
untimely death of the Atheling, by exacting, on three separate 
occasions, an oath from the prelates and barons to acknowledge 
his daughter, the Empress Matilda, as his successor. The 
attempt to bind men’s consciences more firmly by the triple 
repetition of the oath would seem to indicate his own distrust ; 
a recommendation to the nation was all he could lawfully give, 
and it was a moot point whether even this recommendation 
had not been withdrawn on his deathbed (g). Moreover, a 
woman was incapable of performing the martial duties which 
then appertained to royalty, and the acceptance of the Empress 
Matilda practically meant subjection ty the rule of her husband, 
Geoffrey of Anjou — a man obnoxious to the Normans as an 
Angevin, to both English and Normans as a foreigner {h). On 
the third occasion when fealty had been sworn to the Empress, 
her infant son, afterwards Henry H., was joined with her, and 
was nominated by his grandfather to be king after him. But, 
as the child was little more than two years old when the throne 
became vacant by Henry’s death, he was clearly ineligible. 

Such being the position of affairs, the prompt action of Stephen 
of Blois, Count of Mortain and Boulogne (i), his personal Stephen, 
popularity with the men of London and Winchester, and the 
great influence of his brother Henry, Bishop of Winchester, 


G. O. Saylea, Early Coronation Becords, Bulletin of the Institute of His- 
toricalBesearch, xiii. 129, 13911., xiv. 1, 9£f. ; Schramm, 179 £f. The form 
of oath used at the Coronation of Edward Vll., in its salient clause, runs ; 
“ Will you solemnly promise and swear to govern the people of this United 
Kingdom of Great Britain and Ireland, and the dominions thereto belong- 
ing, according to the statutes in Parliament agreed on, and the respective 
laws and customs of th# same 7 ” — ^Anson, Law and Custom, ii. Pt. i, 236. 

(d) Select Chart., 117. 

(e) The Conqueror’s eldest son, Robert, died without surviving issue a 
year earlier them Henry I. 

(/) Similarly, subjects endeavoured to ensure the suceession of their 
sons (generally the eldest) by persuading their feudal lord to accept, by 
anticipation, the son’s homage ; it was the frequency of theso voluntary 
arrangements which soon hardened into the legal principle of primogeniture. 

(g) Gervase of Canterbury, i. 94 ; Ralph de Diceto, i. 248 ; ef. also Gesta 
Stephani (Chronicles of the Reigns of Stephen, Henry II. and Richard I., 
edited Howlett, Rolls Series), iii. 8-9. 

(h) Cont. Flor. Wig., quoted by Stubbs, Const. Hist. i. 345, n. 3. 

(t) Stephen was a yoimger son of Stephen, Count of Blois, by Adela, 
the only daughter of William the Conqueror who left surviving issue. His 
wife, Matilda, was .the daughter and heiress ofEustace, Count of Boulogne, 
by Mary, younger sister of Matilda, wife of Henry I., and niece of Edgar 
Atheling. 
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ensured his election and coronation. To call him a usurper is 
an abuse of the term. His election, like that of his uncle, 
Henry L, was, indeed, somewhat irregular, few only of the 
magnates being present (k) ; but the paucity of magnates was 
coimterbalanced by the presence and support of the citizens 
of London, who might fairly claim to speak on behalf of the 
commonalty of the realm (1), and the election was shortly after- 
wards confomed by the adhesion of the great body of the 
baronage, clerical and lay. In the second of Stephen’s charters 
his title to the throne is somewhat elaborately set forth : 
“ Dei gratia assensu cleri et populi in regem Anglorum electus, 
et a Willelmo Cantuariensi archiepiscopo et sanctae Romanac 
ecclesiae legato consccratiK, et ab Innocentio sanctae Romanae 
sedis pontiflee confirmatus ” (m). Henry I., in a letter to 
Anselm, notifying his accession to the throne, had in like 
manner declared himself “ nutu Dei a clero et a populo Angliae 
electus ” (m). Both kings founded their title on the choice of 
the people. The confirmation by the pope was probably 
regarded, in Stephen’s case, as a tacit condonation of the breach 
of their oaths by the king, prelates, and barons, who had all 
sworn to the late King Henry to support his daughter’s claim. 

Matilda’s claim was in fact put forward, and she was elected 
“ Lady ” of England by her supporters, presided over by Henry 
of Blois, Bishop of Winchester, who had for a short while 
deserted his brother. King Stephen, and now proposed that the 
clergy, had the peculiar right of electing kings. The civil war 
ensued, but Matilda never secured coronation, and never used 
the title “ Queen.” ^ 

The kingship was now gradually passing out of the elective 
stage and becoming more feudal in character. Obtaining 
homage from all the feudatories was thought to give a secure 
title. The election became, as it were, feudalised in form, and 
to a great extent in spirit also. The action of Henry I., in 
exacting homage and fealty, first to his son William and then to 
his daughter and grandson, has already been noticed. In a 
similar manner Stephen, in 1152, endeavoured, unsuccessfully, 
to secure the recognition of his son Eustace as heir to the 
throne. On the death of Eustace, however, Stephen abandoned 
the struggle and made no efforts on behalf of his second son. 


(fc) Will. Malmcsb., Hist. Nov., i. § § 460-461 ; Select. Chart. 136. 

(i) Gesta Stephani, p, 6 ; Select Chart.. 136. The claim of the Londoners 
to have the sole and special privilege of electing kings, is of course, baiseloss ; 
Schramm, op. cit., 1157. C/. also Chron. A.-Sax., a. a. 1136. 

(m) Statutes of the Realm — Charters of Liberties, p. 3 ; Select Chart. 
143. 

(n) Anselm’s Letters, lib. iii., Ep. 41. Select Chart. 120. For divine 
election, of. supra, p. 636 n. (y). 
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By treaty he recognised, not Maltilda, but her son, Henry, as 
hfc successor and “ heir ” — ^language which some contemporaries 
construed as an adoption. At the time of Stephen’s death, on 
October 25, 1154, Henry, Duke of Normandy, was absent from 
England. He returned on December 8, and after an inter- 
regnum of nearly two months, was elected and crowned king 
on the 19th of the same month (o). He succeeded without 
opposition, not only by hereditary descent, but also by virtue 
of the recent compact of Winchester, ratified by the assent and 
homage of the baronage (p). Henry II. early procured the 
baronage to do homage, first to his young son William (who died 
at the age of three) and then to his son Henry. But he took a 
further and, as it turned out, most unfortunate step. Not 
satisfied with the homage of the baronage, which might be 
regarded as a prospective election, he borrowed from the practice 
of France and the Empires of the East and West, the expedient 
of crowning and anointing the son during the lifetime of the 
father. The young Henry was twice solemnly crowned ; on 
the first occasion by the .^archbishop of York at Westminster in 
1170, alone, and again, two years later, in company with his 
wife, daughter of Louis VH. of France, the ceremony being now 
performed by the Archbishop of Rouen in Winchester Cathedral. 
Under the sinister guidance of his father-in-law he soon assumed 
the position of a rival and an enemy rather than of an heir- 
apparent, and died in arms against his father, in 1183. 

It was only a few days before his death, on July 6, 1189, that 
Henry II. had recognised his eldest surviving son, Richard 
Coeur-de-lion, as his successor. Richard remained absent from 
England about five weeks, engaged in receiving investiture of 
the duchy of Normandy (July 20), and in concluding a treaty 
with Philip of France. In the meantime his mother. Queen 
Eleanor, issued a proclamation to the English, calling upon all 
freemen to take the oath of allegiance to her son Richard as 
“ Lord of England ” (g). No opposition of any kind was made 
by prelates, barons, or people, and on September 3, three weeks 
after he had landed in England, Richard took the usual corona- 
tion oaths, and was duly anointed and crowned, with extra- 
ordinary splendour and formality, in the presence of the 
assembled “ archbishops, bishops, carls, barons, and a great 
multitude of knights ” (r). In the Annals of Dunstable he is 
said to have been “ elevated to the throne by hereditary right. 


(o) “ Ab omnibus electus est.” — ^Bob. de Monte, s. a. 1146. Cf. Will. 
Newb., ii, c. 1. Select Chart. I'Sl. 

(p) Supra, p. 63. 

(3) Bened. Abbas, ii. 74, 76. 

(r) Ibid. ii. 78. ^lect Chart. 244. 


Henry H. 
1164 . 


Richard L 
1189 . 
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after a solemn election by the clergy and people ” (s), words 
which indicate that hereditarj' right was now beginning to 
prevail over the idea of election, the “ election ” being little 
more than a recognition of hereditary right (<). 

John. 1199, Richard I died without issue on April 6, 1199. After an 
interregnum of about six weeks, his younger brother John, to 
whom the barons, by Richard’s death-bed orders, had already 
sworn fealty («), succeeded to the throne, with “ a questionable 
title perfected by the election of the nation ” (x). Even in 
private inheritances the doctrine of representation by which 
the issue of a deceased elder brother would exclude the succes- 
sion of the surviving younger brother, was as yet unsettled 
although it had in fact been making headway in private law 
until John’s accession gave a check to it. The judges felt that 
they could not apply the principle without throwing doubt 
upon their master’s title (y). In the succession to the 
crown of England the doctrine had never hitherto ob- 
tained. Nearly two centuries had still to elapse before this 
stage in the growth of hereditary right was distinctly marked 
by the unopposed succession of Ricliard II, as heir to his grand- 
father (z). The claim of proximitj- of blood, which the imcle 
possessed, was much more obvious in early times than the 
subtle doctrine of representative primogeniture ; and he was 
usually far better fitted by age, experience, and personal 
authority, to undertake the onerous duties of mediaeval royalty. 
In England there appears to have been an absence of any feeling 
in favorir of the boy Arthur of Brittany, son of John's elder 
brother Geofirey ; while John’s claim was supported by the 

(a) Ann. Dunstapl., s. a. 1189 (Annales Alona-stici, iii. p. 2i). The 
earlier portions of the Annals of Dunstable down to 1201 appear to be prin- 
cipally derived from the Abbreviationes Chronicorum, and the Imaginti 
Historiarum of Ralph de Diceto, the latter an original work of a contem- 
porary. Hardy, Cat. of Brit. Bjs., 1871. iii. 252. 

(t) Cf. Schramm, 160-1. By the chroniclers Richard is termed “ Earl 
from his father's death till his investiture as Duke of Xormandy on July 20, 
thenceforward “ Duke Richard ” till his coronation on September 3, ilS'J, 
when ha became for the first time “ Rex.” His regnal years are reckoned 
only from this date. On his return from captivity he was crowned again 
at Winchester in 1194. («) Hoveden, iv. 83. 

(x) Stubbs, Select Chart., Introductory Sketch, 32 ; but see the rather 
different reading of events in Schramm, 161 ff. 

(y) Glanvill, lb. vii. c. 3. Cf. Plucknett, History of the Common Law 
(1940), 6 44£r. The situation was commonly called the casus regis, and in 
Xormandy the mauvaise coutums. 

(z) ” Xo opposition was made to the accession of Richard the Second, 
but there seems to have been a strong notion in men’s minds that John of 
Gaunt sought to displace his nephew. In earlier times, as the eldest and 
most eminent of the surviving sons of Edward the Third, John would 
probably have been elected without any thought of the claims of young 
Richard.” — ^Freeman, Growth of Eng. Const., 213. Edward I., however, 
had already applied the principle of representation in adjudicating between 
Balliol and Bruce ; Pollock and Maitland, History of English Law, ii., 398. 
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death-bed recommendation of the late king, the influence of 
the queen-mother, and the adherence of a numerous and 
influential party among the barons. He was elected king 
without opposition, and crowned at Westminster on May 27. 

At his election Archbishop Hubert, according to the account 
given by Matthew Paris, made a very remarkable speech, in 
which he deelared the crown to be absolutely elective, giving 
even to the members of the royal stock no preference unless 
founded on their own personal merit (a). The truth of this 
incident has been doubted by some ; but from the inouth of a 
zealous partisan the speech is by no means improbable. More- 
over, it is in accord with the church’s views on fitness (as 
recognised by election) being preferable to mere inheritance. 
The airchbishop, in fact, merely expressed, in very plain language 
indeed, what had been the theory of the constitution down to 
the time of Earl Harold, in whose person the theory was practi- 
cally exemplified ; and what, if we except the denial of any 
preference to members of the royal house, had actually been the 
ordinary practice both before and since the conquest (6). In 
the preamble of a charter issued by John shortly after his 
accession he was careful to. unite both his titles : “ Cum ad 
regimen regni Angliae, quod nobis jure competit haereditario, 
divina misericordia vocaverit, et mediante tarn deri quam 
populi unanimi consensu et favore ” (c). 

The struggle between John and the barons grew so bitter that 
they finally set up an anti-king in the now familiar continental 
manner. As early as 1213 they had been negotiating with 
Louis (afterwards Louis VIII.), the eldest son of Philip Augustus, 
King of France. The grant of Magna Carta produced only a 
short peace which John hastened to end by renewing the war. 
The barons then took the decisive step of again offering the 
crown to Louis, and again he accepted. The pope forbade this 
enterprise against a papal fief, but Louis built up lus case on 
the facts that John had_bcen condemned in England for his 
rebellion against Richard I., and in France for the murder of 
Arthur ; the surrender of England to the pope without con- 
sulting the barons entitled them to^treat^the'throne as vacant ; 
John’s son Henry was born after these condemnations and so 

(а) Matthew Fariti, ii. 4S4 ; Select Chart. 265-6. ^ 

(б) “ Matthew Paris supposes that the archbishop, warned of John’s 

utter faithlessness and foreseeing the troubles of bis reign, wished to impress 
upon him and upon the people that as an elected king he must do his duty 
under pain of forfeiture. But the spooch of Hubert was probably in itself 
nothing more than a declaration of John’s fitness to be elected, the recollec- 
tion of which would naturally reem' to those who heard it when they foimd 
out how unfit ho was to reign. The enunciation, however, of the elective 
character of the royal dignity is of very great imi>ortanoe.” — Stubbs, Const 
Hist., i. 654. (c) Rymer, i., 76. 


The barons 
ohooae an 
anti-king. 



I 542 


Hcniy III. 
1216. 


Edward 1. 
1272. 


Edward II. 
1307. 


Hereditary 

Boccession 

eatabliahed. 


SOME ASPECTS OF THE MONARCHY 

could not inherit (d) ; and Louis was therefore entitled to 
prosecute his claim in right of his wife who was the daughter of 
the last of John’s brothers and sisters to survive Richard I, and 
was therefore heir (e ) ; and, finally, that the election of John 
was invalid since it ignored this prior hereditary right. 

There was every probability that a justly incensed nation 
would have compelled the House of Anjou to yield the tfeone 
of England to a new dynasty, when the death of John on 
October 19, 1216, remov^ the chief cause of offence, and gave 
his family one more chance before it was too late. The young 
Henry, who was barely nine years old, was knighted and hastily 
crowned at Gloucester on October 28 in the presence of the 
legate Gualo (/) ; some years later, in 1220, when the country 
was more at peace. Archbishop Langton repeated the ceremony 
at Westminster. Arthur of Brittany had left a sister Eleanor, 
known as the “ damsel of Brittany,” who survived (although in 
strict confinement) till 1241, but she seems never to have been 
regarded as having a claim to the succession. 

The accession of Edward L, as we have already seen (g), is 
notable because his reign began long before his coronation, 
leaving only a short interregnum of four days before the baron- 
age gave their formal recognition. His son carried this 
development a stage further. 

In the proclamation issued on the accession ef Edward II. 
he was declared to be already King of England by descent of 
heritage (“ ja roi d’Engleterre par descente de heritage ”), the 
words referring to the consent of the magnates of the realm 
being omitted (h). From henceforth the old' civil election 
dropped out, and hereditary succession became the established 
rule, subject, however, in cases of necessity, to the paramount 
power of parliament, not only to depose an individual sovereign, 
but also, for good reason, to set aside the direct line of descent 
and establish a new royal stock (i). The ecclesiastical form of 
election by the clergy and people survived the civil form, and 


(d) On this evirious point (which resembles the later notion of attainder) 
see Kern, Kingship and Law, 28 n. 10. 

(e) Stubbs, Constitutional History, ii. 13 ff. ; Bymer, i. 140. 

(/) Supra, p. 100. The Bishop of 'Winchester ohoiated, as neither 
archbishop was within reach ; great care was taken to prevent any con- 
stitutional significance attewshing to the legate's presence. 

(?) Supra, pp. 533-4. 

{h) Bymer, ii. 1. Walsingham (i. 119) says : “ Successit . . . non tarn 
jure haereditario quam unanimi assensu procerum et magnatum.” 

(i) “ Hereditary succession in monarchical states is nothing more than 
an expedient in government founded in wisdom, atiH tending to publick 
utility. And consequently whenever the safety of the whole requireth it, 
this expedient, like all rules of mere positive institution, must bo subject 
to the controul of the supreme power in every state. . , . Title by descent 
was always esteemed by the legislature a wise expedient in government. 
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was maintained, in the coronation service down to the accession 
of Henry VIII. {k ) ; since whose time a mere recognition by 
the people is all that takes place (1). 

Although Edward II.’s reign began on July 8, 1807, (the day 
after his father’s death), his coronation did not take place until 
February 25, 1308 (wi). The coronation oath which he then 
took has aroused much discussion. On the one hand, it did not 
contain an engagement to maintain the rights of the crown such 
as Henry III. and Edward I. undertook, according to a recent 
conjecture (n ) ; on the other hand, it did contain a novel clause 
whose enigmatic wording has produced some centuries of 
controversy. The novel question and answer are as follows (o) : 

Sire, do you imdertake to hold and keep the laws and the 
rightful customs which the commonalty of your realm shall 
have chosen, and will you defend and fortify them to the 
honour of God, to the best of your power ? 

I grant and promise them. 


But in cases of necessity, it was never thought to confer an indefeasible 
right. Because that would have been to defeat the end for the sake of the 
meam.” — Sir Miobael faster. Discourses on Crown Law, p. 40B. 

(k) But see Schramm, 164, on the deliberate omission of the coUaudatio 
at Edward II's coronation. 

(Z) The form for the coronation of Henry VIII., drawn up by that king 
himself, has been preserved. Hereditary right and elective right are set 
forth in equally strong terms. Prince Henry is described as “ rightfull 
and undoubted enheritour by the iawes of God and man,” but also as 
“ elects, chosen and required by all the thre estates of this lande, to take 
uppon hym the seid coroune and royall dignitie.” The assent of the people 
is asked thus : ” Well ye serve at this tyme, and geve your wills and assents 
to the same consecration, enunction and coronacion T Whereunto the 
people shall say with a grete voyce, Ye, Ye, Ye ; So be it ; Kyng Henry 
Kyng Henry,” — Maskell, Mon. Bitual.,' ii. 75, n. 16 ; Freeman, Homo. 
Conq., iii. 627. « 

(m) There was a last minute delay which some chroniclers imply was 
caused by a political ci'isis ; it has been suggested that Edward could not 
secure coronation until he hod undertaken in advance to accept the 
demands which the barons were preparing to make : Wilkinson, The Coro- 
nation, oath of Edward II., in Sstorical Essays in Honour of James Tait, 
405 ff. For reasons contra, see Richardson, The Coronation Oath, in 
Transaction of the Royal Historical Society (1941), at 142£f. Wilkinson 
returns to the subject in The coronation oath of Edward II. and the Statute 
of York, Speculum, xix. 445-469. 

(n) The evidence, all indirect, is presented by Richardson, Zee. oU., 
131 £f. (Gf. C. H. Mcllwain, Political Thought in the West, 379.) That 
kings should have been sworn for centuries to maintain the rights of the 
people is quite natural ; but at first sight it seems distinctly odd to require 
a king to swear to maintain his own rights — a thing that kings were 
generally only too eager to do. If it dates back to Henry III., then the 
reason for it may have been John’s unauthorised surrender of the kingdom 
to the papacy. Edward I. appealed to some such oath in resisting the 
papal provisors (an action which the barons appreciated) ; but when he 
also invoked it as invalidating concessions whi^ he had been forced to 
accord, the barons may well have thought that the oath had outlived its 
usefulness. Hence the new oath administered to Edward II, 

(o) Bymer, iii. 63 (Lodge and Thornton, Documents, 10-1). 
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The Latin version (quas viilgus clegerit) agrees with the French 
(los quids la communaute . . . aura cslou) in the uncertainty 
of tlie tense. Very eminent mocleiTi Jiistorians regard the 
“laws and customs ” which the people “choose” as being 
legislation (p) ; if this view is acccjited, and if the tense is 
future, then the king swears to assent to futiue legislation not 
yet framed. In spite of the great weight of tliese authorities, 
it may be permissible to doubt whether the oath is concerned 
with legislation at all. The expression “ laws and customs ” 
is very common, but it does not occur with the meaning of 
“ statutes.” We need only examine the first folio of Bracton, 
De Legibus et Consueiudinibus Angliae to see that these words 
meant the customary conunon law. To say that the people 
“ choose ” customs is quite in accord with mediaeval thought, 
which postulated an active rather than a passive assent by those 
who live under a custom. Bracton in fact uses words curiously 
appropriate to this clause in the coronation oath when he speaks 
of “ customs approved by the consent of those who use them 
and co 2 ifirmcd by the oath of kings ” {q). Thus interpreted (r), 
the novel fourth clause might indeed seem a mere repetition of 
the traditional first clause. However, its presence might be 
accounted for by the excision of some clause to maintain the 
rights of the crown, the conjectural existence of which has just 
been mentioned. The new clause may therefore have been 
substituted for the old in order to protect not merely the 
prerogative, but the whole fabric of common law, of which the 
prerogative was a part (s). 

Uepoaitions. The right of the national assembly — ^whether acting as a 
technically constituted parliament, or as a convention of the 
estates of the realm — ^to regulate and vary the succession to the 
crown, has been constantly claimed and exercised whenever the 
safety and welfare of the kingdom have imperatively required 
it. The deposition.s by the witan of Sigebert in 755 and of 
Ethelrcd the Unready in 1017, have already been referred to 
in a previous chapter (t). Since the Norman conquest there 
hiul hitherto been no actual case of formal deposition ; but we 
have seen the barons under King John renouncing their 
allegiance and electing Louis, son of the King of France, to be 


{p) Stubbs, Constitutional -History, ii. 331 ; Maitland, Constitutional 
History, 100 ; Richardson, in Transactions of the Bo 3 ral Historical Society, 
(1941), 147. 

(q) Bracton, f. 1 b. 

(r) Mcllwain, op. eit., 196 and n. 2, seems in accord with this view. 

{a) If so, the device nevertheless failed, for in 1322 Edward II. was still 
able to say that the Ordinances (1311) were contrary to bis coronation 
oath. 

(() Supra, p. 21. 
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their king (m) ; and the misgovernment of Henry III. caused a 
change in the succession to be again mooted amongst the 
baronage. 

There were no useful precedents at hand, therefore, when the 
queen, Mortimer and most of the barons, a number of bishops, 
and a violent mob of Londoners, all came to the conclusion that 
Edward II. must be deposed. The participants realised that 
there was peril in the proceeding and took every care to spread 
the responsibility as widely as possible. The new parliament 
(which contained representatives from Wales) met in the king’s 
absence on January 7, 1327, and all attempts to persuade him 
to come from Kenilworth to Westminster failed (x). Much 
discussion in parliament, and noisy meetings in the City 
occupied the ensuing week, in the course of which it was 
generally decided that the young Edward should replace his 
father on the throne. On January 13 lords and commons 
assembled in Westminster Hall, and a bill of six articles, drawn 
up by Stratford, Bishop of Winchester, was exhibited against 
the ^g. These articles set forth that he was devoid of the 
ability to govern, had suffered himself to be led in all things by 
evil counsellors, had neglected the business of the state, lost the 
crown of Scotland, broken his coronation oath, ruined his 
kingdom and people, and that there appeared no hope of his 
amendment {y). It was therefore resolved that the Lord 
Edward, the king’s eldest son, should immediately take upon 
him the government of the kingdom and be crowned king. 
Down to this point, it would seem that nothing more than a 
political decision had been reached upon the desirability of a 
change of kings. That decision had been reached both in 
parliament and in tumultuous meetings outside. There 
remained the much more difficult problem of clothing that 
policy with constitutional forms, so that the operation should 
seem reasonable and orderly when considered in the light 
of familiar procedures and accepted ideas of government. 
It was therefore determined to procure a formal resignation 
from Edward II. On January 20 a deputation of prelates, 
earls, barons, abbots and two judges waited upon the king. 


(u) Stipra, pp. 99, 541. 

(x) Tho obscure course of events is discussed, and some new evidence is 
printed, in M. V. Clarke, Bepresentation and Consent, 173 £f. Cf. Lapsley, 
in English Historical !^view, xlix, 681, and Wilkinson, ibid., liv. 223. 
There is no surviving official record of the proceedings, so we are dependent 
upon tho chronicles. There may have been a “ statute ” (bupm, p. 192), 
and if so. Bichard II. may have destroyed it (M. V. Clarke, op. cit., 177). 

(j/) There seems no groimd for treating these proceedings os a trial (as 
M. V, Clarke, op. cit.), still less as an impeachment (as Sir James Bamsay, 
■Genesis of Lancaster, i. 162). The surviving narratives do not suggest 
that judicial forms were employed. 

B.O.H. , 35 
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then a prisoner in Kenilworth Castle, and after notifying to him 
the resolution of parliament, obtained his consent to the election 
of his son. Then Sir William Trussel, in the name of the rest, 
and as “ procurator of the prelates, earls, barons and others 
[and of the whole parliament],” renounced the homage and 
fealty which the members had severally made to the king, and 
declared that they should thereafter accpxmt him as a private 
person without any manner of royal dignity. The ceremony 
ended by Sir Thomas Blount, the steward of the household, 
breaking his staff of office, as a sign that his master had ceased 
to reign as completely as if he were dead (z). In the proclama- 
tion of his peace (a) issued on January 24, the twofold title of 
Edward III., derived from the common coimsel and consent 
of the estates of the realm and the volimtary resignation of his 
father, is earelully set forth; but there is no word of any 
deposition. On January 25 his reign was held to begin (his 
father’s having terminated it would seem, on the 20th, when 
for the last time documents went out in his name) ; on 
February 1 the yovuig king, who was fourteen years of age, 
was crowned at Westminster. 

Much has been written- of late concerning the part of parlia- 
ment in all this. To the question ; Did parliament depose the 
king ? no short answer can be given. The official view was 
that Edward had abdicated, and that the ceremonies just 
mentioned were merely giving effect to his wish. The session 
in Westminster Hall, in the course of which the lords and 
commons decided that Edward ought to reign no longer, might 
or might not have been a parliament according to later notions, 
and upon this point would partly depend the answer to our 
question. The really important feature, it may be suggested, 
is that contemporaries in 1327 seem unaware of this technical 
difficulty, and that they did not think it necessary to consider 
whether the lords and commons, summoned by the king as a 
parliament, might cease to be a parliament if they left a certain 
building, met without the king, or debated certain matters. 
For technicalities of this sort we must wait until 1899. More- 


(z) Baker, Chronicon (ed. £. M. Thompson), 27 ; Knighton, i. 443 ; and 
see Stubbs, Constitutional BQstory, ii. 380, and M. V. Clarke, Eepresenta- 
tion and Consent, 18S-6. For Trussel see supra, p. 233, n. (c). The form 
> iwords which he used is in Stubbs, loc. oit , ; for another version (which 
omits the words in square brackets above), see Eotuli Parliamentorum 
Inediti (ed. H. G. Bichardson and G. O. Bayles), 101. 

(a) Rymer, ii. 683, 684 ; Lodge and Thornton, Documents, 20-1. The 
chancery soon found that “ king Edward, son of king Edward, son of king 
Edward was cumbrous, and adopted the form of ** Edward, the third 
since the conquest.’’ The unofficial dynastic numerals in the chronicles 
vary ; one (in M. V. Clarke, Representation and Consent, 184 n. 3) refers 
to Edward II. as “ Edward V.” 
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over, the parliament which met on January 7 in obedience to 
the writs of Edward II. continued to sit after the revolution as 
the first parliament of Edward HI. — once again oblivious of 
technical objections which a later age was to find insuperable. 

The reign of Richard II. presents many fascinating historical Dep^ira oi 
puzzles, and among them his deposition in 1399 has occupied 
the attention of several historians lately. A still more obscure 
incident, which seems now to be established as probable, is 
his earlier deposition during the last three days of the year 1387 
— a rash move which had to be hastily hushed up in view of 
disagreement among the conspirators as to who should be his 
successor (6). The political decision was therefore rescinded 
before any steps had been taken to clothe it in constitutional 
form. The deposition in 1899 was preceded, as in Edward II.’s 
case, by a so-called voluntary resignation, and accompanied by 
Henry of Lancaster’s very remarkable claim to the crown, in 
which an insinuated priority of descent from Henry IH., a right 
of conquest, and the misgovemment of Richard are artfully 
combined. 

A parliament had been summoned to meet at Westminster on 
Tuesday, September 80, by writs issued in Richard’s name at 
Chester on August 19. An official “ record and process ” of 
the deposition and a narrative of the events leading up to it 
was placed on the roU of parliament (c). It is now known that 
that narrative is mendacious at a number of points, having been 
put together in the interests of Lancastrian propaganda (d). 

It is, nevertheless, clear that Richard, while a prisoner in the 
• Tower, executed a formal deed of resignation (a) on Monday, 

September 29, which was presented to the magnates and 
commons, who had assembled for the first day of the parliament, 
on the following Tuesday, September 30. The “ record and 
process ” audaciously asserted that Richard H. had performed 
this abdieation ceremony with a cheerful countenance, and that 
he had already promised to abdicate while at Conway six weeks 
previously — statements which historians now agree are false. 

The record further alleges that Richard voluntarily intimated 
that he would like to have Henry of I/ancaster as his successor, 
and gave his signet to Henry as a token thereof ; this statement 
has also been reeeived with suspicion {/). However that may 
be, the assembled magnates accepted the abdication, and 

(5) M. V. Clarke, Fourteenth Century Studies, 91-95. 

(c) Bot. Fori., iii. 416fif (extracts in Lodge and Thornton, Documents, 

27£F.). (d) Clarke, op. cit., 67ff. ; of. A. Steel, Biclmrd II. 200£f. 

(e) Text in Bot. Pari., iii. 416 no. 13. 

( / ) Clarke, op. cit., 78 ; B. Wilkinson, The deposition of Bichard H, and 
the accession of Henry IV., in English Historical Beview, liv. 215, at 219 ; 

A. Steel, Bichard II.. 278. 


36—2 
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decided for greater surety to read some of a list of thirty-three 
articles (g) containing accusations against the king. The 
estates considered these articles notoriously true, and since the 
king had confessed his incompetence in the deed of resignation, 
they ‘ nominated commissioners who, sitting as a court (pro 
tribunali sedentes), out of still more abundant caution pro- 
nounced a decree of deposition : “ Propter praemissa, et 
eonun praetextu, ab omni dignitate et honore regiis, si quid 
dignitatis et honoris hujusmodi in eo remanserit, merito 
deponendiun pronunciamus, decernimus, et declaramus, et 
ipsum simili cautela deponimus ” (A). The throne is then 
declared vacant : “ ut constabat de praemissis, et eoruni 

occasione, regnum Anghae, cum pertinentiis suis vacare.” 
Finally Henry of Lancaster rose from his seat and claimed the 
throne as heir of Henry HI. — the most incredible of all the 
incredible things said on that strange day. The estates 
considered this “ vindicatio ” (for Romanistic language at this 
point succeeds the canonistic formulas of the deposition) and 
they “ with aU the people ” agreed that Henry should reign 
over them : “ ut Dux praefatus super eos regnaret unanimiter 
concesserunt ” (i). Henry took his seat on the throne, the 
Archbishop of Canterbury preached, and the proceeding closed 
with a short speech of thanks from the newly recognised king. 
The next day (Wednesday, October 1), the sentence of deposition 
was published to Richard in the Tower by Chief Justice 
Thiming (ft). 

One other fact needs mention. As soon as Henry IV. had 
been recognised as king in the session of the lords and commons 
on September 30, he caused it to be aimounced (J) that a 
parliament would meet a week later (that is on Monday, 
October 6) in virtue of new writs, but that this exceptionally 
short notice was not to be a precedent. Upon that day, 
October 6, parliament was opened (m) by the new king, and 
Archbishop Arundel explained that the meeting of September 30 
was not a parliament, since the^ writs had abated by reason of 
Richard II. ’s abdication and deposition (re). 

(j) Rot. Pari., iii. 417-22 {extracts in Lodge and Thornton, 28-9). 

(A) Ibid., 422 (Lodge and Thornton, 29-30). 

(i) Ibid., 422-3 (Lodge and Thornton, 30-1). The " record and process ” 
suppresses the fact that the Bishop of Carlisle had the temerity to make a 
speech protesting against the proceedings. 

(i) Ibid., 424 (Lodge and Thornton, 31-2). Ih both texts the word 
“ mome ” is clearly a misreading for “ mome,” t.e., morrow. 

(i) Hot. Pari., iii. 423, no. 57. 

(m) New elections were duly held, althou^ many of the returns could 
not reach London until many days after October 6 ; meeuiwhile, those who 
were elected under RichardJII.'s writs eem to have sat in anticipation of 
being re-elected — ^which they were, in due course. 

(n) Bot. Pari., iii. 415, no. 1. 
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Such was the procedure, therefore, by which the Lancastrian 
djmasty came to the throne. The “ record and process ” is 
certainly an unreliable witness to the events before September 80 
but we are bound to accept it as giving Henry’s own view (true 
or false) of what happened when the estates met and accepted 
his claim. The document is, in fact, the considered statement 
of the Lancastrian case, and it remains to examine, however 
briefly, its constitutional implications (o). The frequent refer- 
ences to the “ abundant caution ” with which the process was 
conducted are evidently truthful. Great care was taken ; it 
has been asserted that a sort of commission of experts (upon 
which the chronicler Adam of Usk (p) claims to have sat) went 
into the legal position and drew comfort from canon law, and 
tried to find a plausible claim for Henry, and found none. 
Adam of Usk’s commission reported that Richard could be 
deposed “ by authority of the clergy and people called together 
for the purpose.” The “ clergy and people ” have already 
been noticed in connection with coronations (g), but a modern 
authority has suggested that Adam’s words mean deposition 
by a parliament (r). The further suggestion is made that 
Henry IV. objected to taking the throne by a parliamentary 
title ; that in consequence we have Anmdel’s ingenious doctrine 
that the assembly of September 30 was not technically a 
parliament ; that the “ record and process ” strenuously 
maintains that view by speaking consistently of “ estates,” 
and by avoiding the word “ parliament ” ; and that, finally, 
by subtle manoeuvring Henry IV. contrived to get the throne 
without the intervention of parliament. Subsidiary to this 
main thesis there is a controversy between modern scholars as 
to whether* either, or both, or neither of the meetings on Sep- 
tember 30 and October 6 were in the eyes of contemporaries 
true parliaments. Instead of Bishop Stubbs’ view that 


(o) The controversial literature upon the course of events and their 
constitutional implications begins with the introduction by V. H. Galbraith 
and M. V. Clarke to the Dieulacres Chronicle, Bulletin of the John Kylonds 
Library, xiv. 125-181 (reprinted in M. V. Clarke, Fourteenth Century 
Studies, 63-98 ; our citations are to that edition) ; G. Lspsley, The 
parliamentary title of Henry IV., English Historical Review, xlix. 423-449, 
677-606 ; S. B. Chrimes, Constitutional Ideas in the Fifteenth Century, 
esp. 106 ff ; H. G. Richardson, Richard H.’s last parliament, English 
Historical Review, lii. 39-47 ; G. Lapsley, Richard II.’s “ Last Parliament,’’ 
ibid., liii. 63-78 ; B. Wilkinson, Deposition of Richard 11. and the accessien 
of Henry TV., ibid., liv. 215-239 ; H. G. Richardson, Elections to the 
October Parliament of 1399, Bulletin of the Institute of ECistoricsl Research, 
xiv. 137-143 ; Anthony Steel, Richard H., 260 ff. 

(p) Adam of Usk, Chronicon (ed. E. Thompson), 24. 

iff) Of-’ p. 636 n. (y). 

(r) Lapsley, in English Historical Review, xlix., 686 ; cf. Chrimes, op. 
cit., 106, and contra, Wilkinson in English Historical Review, liv. 230-1. 
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Henry IV.’s title was purely parliamentary, Mr. Lapsley would 
urge that Henry deliberately rejected any such proposal and 
^successfully avoided owing his crown to parliament. 

The principal difficulty in both views is the conception of a 
“ parliamentary title.” Aawe saw in the end of Chapter VIII, 
supra, parliament was the king’s court in the same sense that 
a manorial court was the lord’s ; in the one case and in the 
other, it is impossible to think of such a body as conferring title 
upon its lord. The most it could do, was to make a show of 
assent and register the fact- that it had a new master. It would 
be erroneous to think of parliament as a college coimcil electing 
to a scholarship, or as the senate of the United States hearing 
the impeachment of a president. Archbishop Arundel made 
it abundantly clear that parliament exists only by virtue of the 
royal writ. It is difficult to find any contemporary trace of 
the view that parliament could at this time confer a title to 
the crown ; on the other hand, it is undeniable that parliament’s 
o-vm title was derived from the cro-wn and ceased at the will of 
the cxo-vm. It is significant that “ technicalities ” now begin 
to appear in Arundel’s doctrine. There was no precedent in 
favour of it, for as yet no king had died during the continuance 
of a parliament (s) ; there was one precedent against it, for 
Edward II. ’s abdication had certainly not terminated his last 
parliament which, in fact, continued to sit imder his successor. 
Arundel’s dogma that parliamentary writs become void upon 
the resignation of the king seems to be derived by analogy 
from the fact that many other writs were abated by the demise 
of the crown {t), and may be a fruit of the deliberations by the 
committee of experts upon which Adam of Usk served (m). 
In adopting it as the official view, Henry IV ’s advisers can 
hardly have been trying to avoid a “ parliamentary title ” (for 
that conception, it is submitted, is an anachronism). If they 
had a constitutional motive, it may perhaps be found in the 
consideration that the new rule would emphasise the complete- 
ness with which Richard had ceased to be king, by equating the 
situation caused by his resignation with the presumed results 
of a natural demise of the crown, and in stating it Arundel made 
it clear that the voidance of the writs took place “ by reason of 
the acceptance of the renimciation made by the said King 

(s) It was thfl destiny of Henry himself to provide the first precedent 
of a parliament dissolved by the demise of the crown, in 1413. 

(t) The gradual legislative repeal of this rule has been noted, supra, 
pp. 521-2 ; its early history has not been coUeoted. 

(u) A technicality which seems to have troubled no one is the statute of 
1397 which made it high treason to “ compass or purpose ... to depose 
the king ” : 21 Richard II. c. 3. {Cf, the judge’s answer to question 9, 
supra, pp. 192, 197. It was repealed by 1 Hen. IV. e. 10.) 
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long Lancastrian lineage with its growing legend of opposition 
to the crown ; but all that was irrelevant as a basis for a claim 
to inherit, unless history could be falsified. Henry thought this 
desperate course worth trying. Henry HI. had two sons only 
who survived infancy — Edward I. and Edmimd “ Crouch- 
back ” (c), first Earl of Lancaster. By means of a forged 
chronicle (d) it was alleged that Edmund was in fact the elder 
of the two. The implication was that the Lancaster line took 
priority over Edward I. and all his descendants. Had the last 
four kings, then, reigned for a century and a quarter without 
lawful right ? No one dared to draw this logical conclusion. 
The only claim by inheritance which Henry IV. chose to make 
was thus demonstrably false. The only other matter in the 
claim which could entitle Henry IV. was his military conquest — 
and he did at least apologise for that (e). 

Under Henry TV. the right of succession to the crown was 
entailed on Settled, altered, and re-settled no less than four times. In his 
Sid’Ss^iesue Parliament — ^the same which had been smnmoncd by 

Richard II. on September 30 and re-assembled under the new 
king’s writs on October 6, 1399 — ^the Lord Henry, Prince of 
Wales, was “ created and ordained Heir Apparent ” by the 
king with the assent of the lords spiritual and temporal and all 
the commons, “ to have and enjoy the Realm in time to come 
when God it should will ” ; and this was “ entered of record 
on the rolls of this present parliament ” (/). Four years 
afterwards, in the parliament which met at Westminster on 
January 14, 1404, the lords and conunons “ recognised ” that 
the succession was entailed upon the Prince of Wales and the 
heirs of his body, and in default upon his brothers, the other 
sons of the king, and their issue in order of seniority (g). In 
addition to his four sons, Henry (afterwards Henry V.), Thomas 
(Duke of Clarence), John (Duke of Bedford), and Humphi’ey 
(Duke of Gloucester), Henry IV. had two daughters who appear 
to have been intentionally ignored in this settlement ; the 
Settling Aot3. daughters of his sons were, however, capable of inheriting 


(c) So called because as a Crusader he wore a cross on his back. Later 
misunderstanding gave rise to the notion that he was deformed. The 
evidence is discussed by Lapsley in the English Historical Beview, xlix. 
693-5. 

(d) Henry’s father, John of Gaunt, has been accused of this, as part of an 
earlier scheme to place Henry in the line of succession during Biohard II.’s 
reign. 

(e) See supra, p. 651, note (z). 

( / ) Bot. Pari., lii. 434, no. 103. (Not on the statute roll). 

(g) J&id., 626, no. 17. (Not on the statute roll.) The distinction between 
the generic term “ heirs,” denoting all heirs, collateral as well as lineal, 
euid the speciGc term “ heirs of the body,” which is restricted to lineal 
heirs alone, is sometimes overlooked. 
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tinder the entail. Two years later the lords and commons seem 
to have thought it desirable to exelude these also, probably 
with a view to negativing the right of succession through 
females, which was the basis of title of the young Earl of March, 
and asked the king and prince whether they agreed in the 
change. Accordingly, on June 7, 1406, the king resettled the 
crowns of England and Prance on himself and the heirs male of 
his body by means of a remarkable charter, sealed with the 
great seal, and the seals of all the lords spiritual and temporal, 
and of the speaker of the commons. This curious document, 
and the extraordinary form of its attestation, seem to indicate 
doubts whether the normal forms of parliamentary assent were 
adequate for so high a matter {h). Very soon, however, these 
limitations in tail male were perceived to involve certain incon- 
venient consequences, and so the last enactment was repealed 
bn December 22 in that same year and by the same parliament, 
and the crown was finally settled upon King Henry and the 
.heirs of his body, thus admitting into the line of succession his 
sons and their issue, female as well as male. Once again, a 
portentous charter with scores of seals was prepared, and a 
ihort statement of its effect was put on the statute roll — ^the 
first appearance of succession matters in the form of a statute (i). 

.These vacillating dispositions, which resemble continental 
Hmsgeselze rather than English statutes, are not the only 
products of Henry IV. ’s dynastic anxieties. He had three half- 
brothers (John Beaufort, Earl of Somerset ; Henry, Cardinal 
Beaufort ; and Thomas Beaufort, Duke of Exeter) who were 
the illegitimate issue of his father John of Gaunt and Catherine 
Swynford. After a delay of some twenty-five years the parents 
were married, and the issue legitimised both by the Pope and 
by Richard II., who for this purpose assumed an imperial prero- 
gative (come entier Einperour de son Roialme d’Engleterre) 
and asserted his royal plenary power (de plenitudine nostre 
regalis potestatis). This grant was confirmed by Henry IV. 
in letters patent in which the significant words “ excepta 
dictate regali ” appear to be mysteriously inserted (ft). 

(ft) Bot. Farl., iii. 676, 676. For the six months during which this 
Hausgesetze was in force, we therefore had a rule similar to the “ Salic 
Law ” ; if such a rule had been set up under Edward UI., then Henry of 
Lancaster would have been the lawful successor of Bichard II., and after 
the failure of the Lancosti'ian line, the line of York would have been 
entitled. 

(t) 7 Hen. IV. o. 2. The reason for the change is given in the recited 
petition of the Lords and Commons. Bot. Farl., iii. 681. It mig^ be 
ooncluded from the begiiming of the instrument that Henry’s datlpiters 
would be entitled to take under it, but they are not included in that portion 
of the charter which sets out the remainders in detail. 

(ft) Bichard II’s patent of 1397 is in Bot. Pari., iii. 343 no. 28. Henry 
IV. ’s of 1407 was not put on the parliament roll. Both are edited with 


The 

Beanforts 

legitimised. 
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EUchard, and of the deposition of the same King Richard, which 
was on Tuesday last ” (a;). The words are a useful reminder 
that in 1327 and in 1899 the procedure consisted of (1) a 
“ voluntary ” abdication ; (2) the acceptance of the abdication ; 
and finally, (3) a formal deposition in which the legal^bonds of 
king and subject are declared to be dissolved. No English king 
has been deposed until after he had abdicated ; the “ deposi- 
tion,” therefore, is not an aggressive act by subjects against 
monarch, but the final and formal ratification of the monarch’s 
own resignation. 

The throne being thus vacant, it remains to consider the claim 
which Henry actually put forth before the lords and commons : throne. 

*, In the name of Fadir, Son and Holy Cost, I Heniy of Lancastre 
ohalenge yis Rewme of Yngland and the corone with all ye membres 
and ye appurtenances, als I yat am disendit be right lyne of the blode 
oomyng fro the gude lorde Kyng Henry therde, and thorghe yat 
lyght yat God of his grace hath sent me, with helpe of my k 3 m and 
of my frendes to recover it ; the whiche Rewme was in poynt to be 
undone for defaut of governance and undoyng of the gode lawes (y). 

Henry thus urged (1) his royal descent, (2) the fact that he had 
recovered the crown, and (3) the misdeeds of his predecessor. 

He subsequently explained that his “ conquest ” would not be 
used to the prejudice of his people (z). The accession of 
Richard II. (1877) had been, as we have seen, the first instance, 
in the succession to the crown of England, where the claim of 
representative primogeniture was preferred to that of proximity 
of blood. If the crown was to continue to descend according 
to the rules of real property, then the heir was the child Edmund 
Mortimer, Earl of March, the great-great-grandson of Edward 
m., through Philippa, daughter of Lionel, Duke of Clarence, 
third son of that king (William, the second son having died in 
infemey). If England had adopted (or if Henry had estab- 
lished) the rule of descent called the “ Salic Law ” (a) then his 
claim wpuld have been incontestable, for he was the son of the 
eldest of Edward III.’s sons to leave issue in the male line. 

But Henry did not take this course (6), and relied upon his only 
other connection with the royal house, which was through his 
mother, Blanche of Lancaster, great-great-granddaughter of 
Henry III. Perhaps Henry thought it worth while to stress the 


(x) Rot. Farl., ill. 415, no. 1. 

(y) Ibid., 422-3, no. 53. 

(z) Ibid., 423 no. 56. 

(a) At this moment the rule was becoming specially significant in France : 
J. M. Potter, Development and Significance of the Salic Law, English 
Historical Review, lii. 235 £f. 

(b) To have done so would have meant the abandonment of the English 
claim by Edward IH. through his mother, to the French throne. 
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long Lancastrian lineage with its growing legend of opposition 
to the croWn ; but all that was irrelevant as a basis for a claim 
to inherit, unless history could be falsified. Henry thought this 
desperate course worth trying. Henry III. had two sons only 
who survived infancy — Edward I. and Edmund “ Crouch- 
back ” (c), first Earl of Lancaster. By means of a forged 
chronicle (d) it was alleged that Edmund was in fact the elder 
of the two. The implication was that the Lancaster line took 
priority over Edward I. and all his descendants. Had the last 
four kings, then, reigned for a century and a quarter without 
lawful right ? No one dared to draw this logical conclusion. 
The only claim by inheritance which Henry IV. chose to make 
was thus demonstrably false. The only other matter in the 
claim which could entitle Henry TV. was his military conquest — 
and he did at least apologise for that (e). 

The crown Under Henry IV. the right of succession to the crown was 
entailed on Settled, altered, and re-settled no less than four times. In his 
MTSs^ilane parliament — ^the same which had been summoned by 

Richard H. on September 30 and re-assembled imder the new 
king’s writs on October 6, 1399 — ^the Lord Henry, Prince of 
Wales, was “ created and ordained Heir Apparent ” by the 
king with the assent of the lords spiritual and temporal and all 
the commons, “ to have and enjoy the Realm in time to come 
when God it should will ” ; and this was “ entered of record 
on the rolls of this present parliament ” {/). Four years 
afterwards, in the parliament which met at Westminster on 
January 14, 1404, the lords and commons “ recognised ” that 
the succession w'as entailed upon the Prince of Wales and the 
heirs of his body, and in default upon his brothers, the other 
sons of the king, and their issue in order of seniority (g). In 
addition to his four sons, Henry (afterwards Henry V.), Thomas 
(Duke of Clarence), John (Duke of Bedford), and Humphrey 
(Duke of Gloucester), Henry IV. had two daughters who appear 
to have been intentionally ignored in this settlement ; the 
SetaingActs. daughters of his sons were, however, capable of inheriting 


(c) So called because as a Crusader he wore a cross on his back. Later 
misunderstanding gave rise to the notion that he was deformed. The 
evidence is discussed by Lapsley in the English Historical Review, xlix. 
593-6. 

(d) Henry’s father, John of Gaunt, has been accused of this, as part of an 
earlier scheme to place Henry in the line of succession during Richard II.’s 
reign. 

(e) See supra, p. 651, note (z). 

( / ) Rot. Pari., iii. 434, no. 103. (Hot on the statute roll). 

(g) J6id., 626, no. 17. (Hot on the statute roll.) The distinction between 
the generic term “ heirs,” denoting all heirs, collateral os well as lineal, 
and the specific term “ heirs of the body,” which is restricted to lineal 
heirs alone, is sometimes overlooked. 
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under the entail. Two years later the lords and commons seem 
to have thought it desirable to exclude these also, probably 
with a view to negativing the right of succession through 
females, which was the basis of title of the young Earl of March, 
land asked the king and prince whether they agreed in the 
chsHge. Accordingly, on June 7, 1406, the king resettled the 
(Towns of England and France on himself and the heirs male of 
his body by means of a remarkable charter, sealed with the 
great seal, and the seals of all the lords spiritual and temporal, 
and of the speaker of the commons. This curious document, 
and the extraordinary form of its attestation, seem to indicate 
doubts whether the normal forms of parliamentary assent were 
adequate for so high a matter (h). Very soon, however, these 
limitations in tail male were perceived to involve certain incon- 
venient consequences, and so the last enactment was repealed 
bn December 22 in that same year and by the same parliament, 

, and the crown was finally settled upon King Henry and the 
.heirs of his body, thus admitting into the line of succession his 
sons and their issue, female as well as male. Once again, a 
portentous charter with scores of seals was prepared, and a 
Aort statement of its effect was put on the statute roll — the 
- first appearance of succession matters in the form of a statute (i). 

.These vacillating dispositions, which resemble continental 
Hausgesetze rather than English statutes, are not the only 
produ(d;s of Henry IV.’s dynastic anxieties. He had three half- 
brothers (John Beaufort, Earl of Somerset ; Henry, Cardinal 
Beaufort ; and Thomas Beaufort, Duke of Exeter) who were 
the illegitimate issue of his father John of Gaunt and Catherine 
Swynford. After a delay of some twenty-five years the parents 
were married, and the issue legitimised both by the Pope and 
by Richard 11., who for this purpose assumed an imperial prero- 
gative (come entier Eraperour de son B-oialme d’Engleterre) 
and asserted liis royal plenary power (de plenitudine nostre 
regalis potestatis). Tliis grant was confirmed by Henry IV. 
in letters patent in which the significant words " excepta 
dignitate regali ” appear to be mysteriously inserted (ft). 

(h) Bot. Fori., iii. 57S, 676. For the six months during which this 
Hetusgeaetze was in force, we therefore had a rule similar to the “ Salic 
IiBw ” ; if such a rule had been set up under Edward HI., then Henry of 
Lancaster would have been the lawful successor of Richard H., and after 
the failure of the Lancastrian Ime, the line of York would have been 
entitled. 

(f) 7 Hen. IV. c. 2. The reason for the change is given in the recited 
petition of the Lords and Commons. Rot. Farl., iii. 581. It mi^fe be 
concluded from the beginning of the instrument that Henry’s dar^ters 
would be entitled to take under it, but they are not included in that portion 
of the charter which sets out the remainders in detdil. 

(k) Richard H’s patent of 1397 is in Rot. Farl., iii. 343 no. 28. Henry 
IV.’s of 1407 was not put on the parliament roll. Both are edited with 


The 

Beauforts 

li^itimued. 



554 


SOME ASPECTS OP THE MONARCHY 


The dyxmatio 
Bitoation. 


The Yorkiet 
claim to the 
throne. 


In the course of the fifteenth century the claim of the 
Mortimers (derived from Edward IH’s third son) had passed to 
Anne Mortimer, heiress of her house. Henry VI. himself was 
heir of the fourth son, and the male line of ^ward III.’s fifth 
son was represented by Richard, Earl of Cambridge. Anne 
Mortimer married Richard of Cambridge, and their son Richard, 
Duke of York (1412-1460), was therefore heir general of 
Edward III., through his mother, and would become heir male 
of Edward III. through his father, upon the death of Henry VI. 
without issue. This conclusion can hardly be affected by the 
fact that there was a line of Beaufort Dukes of Somerset until 
1471. As we have seen, their legitimation did not extend to 
the royal dignity ; but even had they been bom legitimate, 
they would possibly have been excluded by the common-law 
rule against the half-blood ( 1 ). In any case, politically, the 
Beauforts were staunch supporters of the Lancastrian dynasty, 
and so there was a keen struggle for power between Richard, 
Duke of York and the Duke of Somerset. During two periods 
of the king’s incapacity, York had been named Protector. He 
may have felt that his ultimate succession was assured as long 
as Henry VI. remained childless ; but in 1458 a Prince of Wales 
was born. Defeated at the battle of Bloreheath (1459), the 
Duke of York fled to Ireland, and was attainted in a parliament 
sitting at Coventry (1459). Assembling his friends, they 
invaded England, captured the king, and then, a new parliament 
having repealed the attainders passed at Coventry, York laid 
formal claim to the crown (1460). 

His first impulse was to march into parliament with a fanfare 
of trumpets (he already moved in royal state and had assumed 
the royal arras) and sit on the throne, but the stony silence of 
the astonished magnates showed that more ceremonious 
measures would be needed (m). On October 16, 1460, there- 
fore, he submitted to the lords spiritual and temporal in 
parliament (the commons were left out of the proceedings until 
the final treaty) a memorandum (n) consisting merely of his 
pedigree and the conclusion that as representing the line of the 
third of Edward III.’s sons he was entitled to the crown as 
against the descendants of the fourth son. 

yalu^le textual and historical notes in A. F. FoUard, Beign of Henry VII. 

(J) On half-blood, se'e Pollock and Maitland, History of English Law, 
ii. 303--6, ^d Pluoknett, Concise History (3rd ed.), 647-8. The point did 
not arise in the English royal succession, until Mary and Elizabeth suc- 
ceeded Edward VI. (but that was under an entail ; no remainder had ever 
been created in favour of the Beauforts, and so they were at common law). 

{m) Stubbs, Constitutional History, iii, 184-6 ; J. H. Homsay. Lancaster 
ond York, ii. 231. 

(n) Hot. Pari., v. 376, no. 11. 
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, under the entail. Two years later the lords and commons seem 
to have thought it desirable to exclude these also, probably 
with a view to negativing the right of succession through 
females, which was the basis of title of the young Earl of March, 

^ and asked the king and prince whether they agreed in the 
change. Accordingly, on June 7, 1406, the king resettled the 
crowns of England and France on himself and the heirs male of 
his body by means of a remarkable charter, sealed with the 
^at seal, and the seals of all the lords spiritual and temporal, 
and of the speaker of the commons. This curious document, 
and the extraordinary form of its attestation, seem to indicate 
doubts whether the normal forms of parliamentary assent were 
adequate for so high a matter {h). Very soon, however, these 
limitations in tail male were perceived to involve certain incon- 
venient consequences, and so the last enactment was repealed 
bn December 22 in that same year and by the same parliament, 
and the crown was finally settled upon King Henry and the 
heirs of his body, thus admitting into the line of succession his 
sons and their issue, female as well as male. Once again, a 
portentous charter with scores of seals was prepared, and a 
short statement of its effect was put on the statute roll — ^the 
first appearance of succession matters in the form of a statute (i). 

.These vacillating dispositions, which resemble continental The 
Hausgesetze rather than English statutes, are not the only 
products of Henry IV. ’s dynastic anxieties. He had three half- 
brothers (John Beaufort, Earl of Somerset ; Henry, Cardinal 
Beaufort ; and Thomas Beaufort, Duke of Exeter) who were 
the illegitimate issue of his father John of Gaunt and Catherine 
Swynford. After a delay of some twenty-five years the parents 
were married, and the issue legitimised both by the Pope and 
by Richard II., who for tliis purpose assumed an imperial prero- 
gative (come entier Emperour de son Roiahne d’Engleterre) 
and asserted his royal plenary power (de plenitudine nostre 
regalis potestatis). This grant was confirmed by Henry IV. 
in letters patent in which the significant words “ excepta 
dignitate regali ” appear to be mysteriously inserted (fc). 

(h) Bot. Pari., iii. 676, 676. For the six months during which this 
Bausgeaetze was m force, we therefore had a rule similar to the “ Salic 
Law ” ; if such a rule had been set up under Edward III., then Henry of 
Lancaster would have been the lawful successor of Bichard II., cmd after 
the failure of the Lancastrian Ime, the hne of York would have been 
entitled. 

(») 7 Hen. IV. o. 2. The reason for the change is given in the recited 
petition of the Lords and Commons. Bot. Pari., iii. 681. It mi^A be 
concluded from the beginning of the instrument that Henry’s dai^ters 
would be entitled to take under it, but they are not included in that portion 
of the charter which sets out the remainders in detail. 

{k) Bichard II’s patent of 1397 is in Bot. Pari., lii. 343 no. 28. Henry 
IV.’s of 1407 was not put on the parliament roll. Both are edited with 
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Lancastrian 
defence. 


The 

compromise. 


rule of tail male York was the heir of York and not of Clarence. 
The crown had in fact descended for centuries in what could be 
described as tail male, but there were two difficulties : first, 
some origin for the rule had to be found, since it was not the 
common-law course of descent — Whence the necessity to invoke, 
however vaguely, the “ dyvers entayles made ” ; and secondly, 
there were the words of Henry IV. himself claiming through his 
mother from Henry HI. — and the peers felt bound to stick by 
them. 

Richard of York put in an answer point by point. The case 
of conscience in (1) he would submit to the Church. To 
points (2) and (8) he replied, that only once had the crown been 
entailed (p), and makes the point that if the title had been good 
there would have been no need for an act “ in a parlement by 
hym called.” These disquieting although perfectly logical 
words suggested that Henry TV., being a king without title, 
could not call a lawful parliament ; York therefore hastened to 
add that although the settling acts were void against God’s law 
and natural law, he regarded all other Lancastrian acts of 
parliament as valid. As to (4) ho bore the York arms out of 
policy only, and not as an indication that he or his ancestors 
had abandoned their claim (q), adding that his proper arms were 
in truth neither York nor Clarence, but England. He treated 
(5) shortly, as a lie and a fraud. 

The Lancastrian case, which might have been so strongly 
based in male inheritance consistently observed from the 
death of King John down to Henry Vl. had to be thrown away 
because of Henry IV.’s silly attempt to forge history ; the 
alternative, a “ parliamentary ” title, was outside the range of 
contemporary thought (r). The argument that Lancastrian 
parliaments were no more rightful than Lancastrian kings was 
unanswerable and York’s claim as heir general of Edward III. 
had to be admitted. As so often happened in private litigation 
over land, the affair ended with a final concord : York recog- 
nised Henry VI. as king for life, and the king recognised York 
as his successor after his death or resignation — ^words which 
contain an unmistakable hint of what the Yorkists wanted 
Henry to do (a). 


(p) Neither side had a detailed knowledge of the complicated dealings of 
Henry IV recounted supra, p. 652, and York missed the point in his favour 
that only one of the settlements was in tail male, and that one was repealed 
six months later. 

(g) Several rebels, at different times, had proposed the claim of tho 
Clarence-March-York line. 

(r) C/. supra, p. 244, 

(s) Rot. Fail., V, 378 nos. 19 ff. The treaty received statutory ratifica- 
tion, ibid., no. 27. 



THE SUCCESSION TO THE CKOWN 


657 


This accord did not even mention the young Prince of Wales, 
whose appanage it transferred to York. The civil war was 
renewed and at the end of the year 1460 the Duke of York and 
his second son were slain at the Battle of Wakefield ; Edward, 
the eldest, inherited his father’s claim to the throne. In 
spite of a Lancastrian victory in the second Battle of St. Albans 
the new Duke of York got to London. The Chancellor 
addressed a mass meeting of the citizens, and on March 4, 1461, 
Edward enthroned himself in Westminster Hall, received the 
crown jewels at the Abbey, and proclaimed himself Edward IV. 
His reign was held to have begun on that day. There was no 
parliament in existence until eight months later when the 
ofilcial account of the accession and its consequences was 
enrolled (t). The proceedings are described with strict legal 
precision as the entry of the heir at law upon his inheritance, 
which for sixty years had been held unlawfully by usurpers. 
The' final concord had been broken at the Battle of Wakefield, 
thus giving Edward a right of immediately entering. Henry 
was “ removed ” ; having never been king, there was no need 
to depose him. 

During the brief Lancastrian restoration (October 1470- 
April 1471) the crown was re-settled by Parliament on Henry VI. 
and his issue male, with remainder in default of such issue, to 
George, Duke of Clarence, brother of Edward IV., and his 
heirs («). Edward IV. regained his throne, and the Lancastrian 
line came to an end when Henry VI.’s only child, Prince 
Edward, was murdered at Tewkesbury, and the unhappy king 
himself suffered the same fate a few weeks later in the Tower 
(1471). 


(0 Bot. Pari., V. 463 ff. ; 1 Edw. IV. c. 1. 

(u) “ That if the said Henry, and Edward his first begotten son, died 
withoute Issue Hale of theire Body, that the seid Duke and his Heires 
shulde be Kynge of this Londe.” Bot. Pari., vi. 191 no. 34, and c/. 194. 
(Since Edward IV was attainted, his issue was not capable of inheriting 
from or through him ; the Yorkist claim therefore passed to his brother.) 
This Act is known only by the reference to it in the act just cited (17 
Edw. IV., 1477), by which it was repealed. The petition of the Commons 
on which the repealing act is founded is cixrious, and well brings out the 
Yorkist theory : “ That where in your moost dolorous absence oute of 
this your Beome, in the parties of Holond beyng, and afore your moost 
victorious regresse into this same your Beams, in a pretensed Porlement, 
unlaufully and by usurped auctorite summoned and called by your Bebell 
and Ennemye Henry the Vlth, late in dede, and not in right Eyng of 
Englond, holdenhere at your Paloys of Westm’, the zxvi day of November’, 
the izth yere of your moost noble reigne, under the colored title of the said 
Henry from the begynnyng of this pretonsed reigne, and of the readeption 
of his usurped power and estate the first, dyvers end many maters were 
treated, commoned and opened, to the anyntisyng and disheritaunce of 
You, Soveraigne Lord, and of your Boiall bloode,” &c. Bot. Pari., vi. 
191 no. 34. 
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The accession of Edward V., elder of Eldward IV.’s two 
young sons, was uneventful, but within two months it was 
plain that the late king’s brother Richard, Duke of Gloucester, 
had designs upon the crown. The horror of the crime was 
matched by the ingenuity of the constitutional expedients 
employed. Most of the devices which we have already observed 
were pressed into service, and the proceedings summarised the 
resulte of almost two centuries of theory and practice. A 
sermon at St. Paul’s explaining Richard’s title, and a mass 
meeting at Guildhall, acknowledged the special position of 
London in these matters. Next, the lords spiritual and 
temporal and commons, who had come in obedience to writs 
summoning Edward V.’s first parliament, met on the appointed 
day (June 25), not at Westminster as a parliament, but at 
St, Paul’s as the Three Estates of the Realm (jx). Thereupon 
“many and divers lords spiritual and temporal and other 
nobles and notable persons of the commons, in great multitude,” 
professing to act “ on the behalf and in the name of the three 
estates of this realm of England,” presented to Richard a roll 
of parchment in which they recited his title to the throne (i/), 
and declared “ we have chosen in all that that in us is, and by 
this writing choose you into our king and soveraigne lord, to 
whom we know for certain it appertaineth of inheritance so to 
be chosen.” Richard accepted the proposal, and on the 
morrow he enthroned himself, as Edward IV. had done, in 
Westminster HaU and took the coronation oath (an innovation), 
received the crown jewels at the Abbey, and proclaimed himself 
king. His reign dates from that day (June 26). His first and 
only parliament, after reciting the text of the roll of parchment, 
observed tliat the authors of it were not a parliament ; but since 
“ the court of parliament is of such authority and the people 
of this land of such nature and disposition, as experience 
teacheth, that manifestation and declaration of any truth or 

(z) It has been suggested that “ the older royalist and legal idea of 
parliament as the king’s court, summoned by the force of his writ, has 
seemingly had grafted on to it the extraneous political and social idea of the 
national sanction of the estates of the realm, acting — ^whether for themselves 
or through representatives — ^in their own name and with an authority of 
their own. It was, surely, this very idea, with the ultimate implications 
involved, which greidually worked that fransfonnatian in parliamentary 
theory which appeared during the three centuries from 1399 to 1688 ; and 
the fifteenth century, we may say, witnessed the completion of the grating 
of this idea on to the older idea of parliament as a court ” ; S. B. Chrimes, 
English Constitutional ideas, 125-^. 

(y) Bichard in. (brother of Edward IV.) founded his claim on (1) an 
alleged pre-contract of morrisige of Edward IV., which rendered his issue 
by “ dame Elizabeth Gray ” illegitimate ; (2) the attainder of the Duke of 
Clarence, (Bichard’s elder brother), by which his children were debarred 
from the succession ; and (3) the misgovemment of Edward IV. Bot. 
Pari., vi. 240, 241. 



THE SUCCESSION TO THE CEOWN 


. 559 


right made by the three estates of this realm assembled in 
parliament, and by authority of the same, maketh before all 
other things most faith and certainty,” they proceeded to declare 
Richard “ very and undoubted king o^ this realm of England, 
as well by right of consanguinity and inheritance as by lawful 
election, consecration and coronation ” ; and entailed the 
crown on the heirs of his body, particularly his son Edward, 
.Prince of Wales, who was thereby declared heir-apparent (z). 

Edward V. and his still yoiinger brother — ^the “ Princes in the 
Tower ” — ^were murdered ; Richard HI.’s only issue, the 
Prince of Wales, died shortly afterwards ; Richard himself was 
slain at the Battle of Bosworth (1485). The house of York 
was therefore now represented in the first place by Edward IV. ’s 
elder daughter Elizabeth (assuming her legitimacy) ; if 
Edward IV. ’s marriage were invalid, then by the ten years old 
Earl of Warwick (unless he were barred by the attainder of his 
father, Clarence). 

The victor of Bosworth, Henry YTL; fulfilled his pledge to 
his followers by marrying Elizabeth, and took the precaution 
of putting Warwick in the Tower, where he remained until he 
was executed in 1499. He rejected the legitimist notion that 
he was king merely jure uxoris, but it is hardly possible to 
consider him as entitled through his mother, a Beaufort (more- 
over, she was still alive, and so whatever claim the Beaufort 
line might have, was hers, and not yet Hemy’s) ; and still less 
through his father, Edmund Tudor, who had no English royal 
blood. In this case, therefore, since the title cannot be derived 
from any considerations of descent, an unusual degree of 
significance seems to attach to the Act of Parliament by which 
it was ordained and enacted with the assent of the lords and 
at the request of the commons “that the inheritance of the 
crowns of the realms of England and of France, with all the 
pre-eminence and dignity royal to the same pertaining, and 
all other seigneuries to the king belonging beyond the sea with 
the appurtenances thereto in any wise due or pertaining be, 
rest, remain, and abide in the most royal person of our own 
Sovereign Lord King Henry the VHth and in the heirs of his 
body lawfully coming perpetually with the Grace of God so to 
endure and in none other ” (a). “ Words,” remarks^Hallam, 
“ studiously ambiguous, which while they avoid .the assertion 
of an hereditary right that the public voice repelled, ^were meant 
to create a parliamentary title, before which the pretensions 
of lipeal descent were to give way ” (6). So it seemed, at least 

(z) Bot. Pari., vi. 240-242. 

‘ (o) 1 Henry VII. c. 1. 

(b) Hallam, Const. Hist., i. 8. 
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to later lawyers ; but to a man in 1485 who remembered the 
history of the last twenty-flve years, it would doubtless have 
been obvious that the victor, whoever he was, always got a 
parliamentary title — for what it was worth — and nevertheless 
might lose the crown afterwards. The question, raised in the 
case of Clarence, whether an attainder barred a claim to the 
throne, concerned Henry VH., for he himself was in that 
position. The judges advised that the attainder ceased as soon 
as he became king (c). 

In the reign of Henry VUI. the succession to the crown was 
repeatedly altered by legislative enactment. 

(1) By the Royal Succession Act of 25 He-n. VIII. c. 22 
(1584), passed on the occasion of the king’s marriage with Anne 
Boleyn, the crown was entailed on the king’s issue male, “ and 
for default of such sons of your body begotten, . . . that then 
the said imperial Crown . . . shall be to the issue female 
between your Majesty and your most dear and entirely beloved 
wife Queen Anne begotten, that is to say, first, to the eldest 
issue female, which is the Lady Ehzabeth, now princess . , , and 
so from issue female to issue female, and to their heirs of their 
bodies, one after another, by course of inheritance, according 
to their ages, as the Crown of England hath been accustomed 
and ought to go, in cases when there be heirs females to the 
same ” (d), 

(2) Subsequently to the king’s marriage with Lady Jane 
Seymour, parliament passed an Act (e) by which (after declaring 
the king’s marriage with Queen Katherine void, and his marriage 
with Anne Boleyn likewise void, and the issue of both marriages 
illegitimate) the crown was entailed on the sons of the king and 
Queen Jane successively and the heirs of their bodies, with 
remainder to the king’s sems by any future wife in like manner, 
and on failure of such issue, to the daughters of the king and 
queen successively and their issue. And after reciting that if 
the king should die without lawful issue, no provision having 
been made in his lifetime touching the succession, the realm m 
that case would be destitute of a lawful governor, “or else 
percase encumbered with such a person that would covet to 
aspire to the same, whom the subjects of this realm shall not 
find in their hearts to love, dread, and obediently serve as their 
sovereign lordj’’^(/),’^the^Act proceeds to bestow upon the 


(o) Y .B. 1 Hen. VII., Hichs. no. 5 ; and see Selden Society, Publications, 
li. 185. Other persons, however, were not rehabilitated (so as to sit in 
parliament, for example) until their attainders had been reversed in 
parliament. 

(d) Tanner, Tudor Constitutional Documents, 382-388. 

(e) 28 He^ VIII. o. 7 (1638) ; Tanner, op. at. 389-395. 

( / ) “ This seemeth to be pointed at James V. of Scotland, who was at 
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king the extraordinary power, in default of lawful issue of his 
body, to limit the crown, by letters patent, or by his last will 
made in writing and signed with his hand, to such person or 
persons in possession and remainder, and according to such 
order or condition, as he should judge expedient. Not even a 
preference for persons of royal descent was reserved, but it was 
declared that the persons so to be appointed should enjoy the 
crown as if they “ had been lawful heirs to the imperial Crown 
of this realm and as if the same crown of this realm had been 
given and limited to them plainly and particularly by special 
names and sufficient terms and words by the full and immediate 
authority of this your High Court of Parliament ” (g). From 
the point of view of property law, the Act confers a “ power of 
appointment ” (h) ; from the point of view of public law, it is 
an example of delegated legislation. 

(8) By a later Act (i), after reciting the previous statute, 

Henry’s two daughters, Mary and Elizabeth, were put into 
the entail next after the lawful issue male or female of the 
king and Prince Edward, but subject to such conditions as 
the king should, by letters patent or his last will, appoint. In 
the event of their failing to perform the conditions, or dying 
without issue, the king was again empowered to limit the 
succession as by the last Act. 

The second Succession Act had declared Mary and Elizabeth 
to be illegitimate. The third, upon a supposition of their 
illegitimacy, now postponed them even to aU the lawful issue 
female of the king ; but yet in default of lawful issue of the king 
and Prince Edward, it limited the crown to the illegitimate 
daughters of the king and their issue in preference to all the 
other descendants of Henry VII. (fc). 

In exercise of the power given to him by these Acts of Henry vm. 
Parliament, Henry VIII. devised the crown, in remainder, on 


this time the next in succession upon failure of the king’s issue ; not barely 
as being descended from the union of the two Boses, but under a parlia- 
mentary entail in favour of Henry VII. and the heirs of his body made 
before that union took place. , . . Notwithstanding the near relation the 
House of Stuart stood in to the Crown of England, Scotland was, during all 
King Henry’s reign, the some detested enemy it had been for ages post : 
and a national prejudice operated in both kingdoms as strongly os ever.” — 
Foster, Crown Law, 407 n. 

{g) These words mean that the royal appointment, in a subsequent 
document, will be as effective as if the name had been inserted in this 
present act. 

{h) Powers were beginning to come into common use at this very 
moment ; Holdsworth, History of English Law, vii, 149 ff. 

(i) 36 Hien. Vm. o. 1 (1644), strongly enforced by 1 Bdw. VI. o. 13 
(1644) : Tanner, 398, 404. 

(k) The legitimacy of each of the daughters of Henry VHI. was liable to 
dispute, and it is impossible, on any theory, to support the legitimacy of 
bo^ 


s.a.B. 


so 
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failure of issue of his three children, “ to the heirs of the body 
of the Lady Frances our niece, eldest daughter to our late sister 
the French Queen ” (t.c., his younger sister, Mary, dowager 
Queen of France and Duchess of Suffolk, who had died in 1533), 
thus postponing the descendants of his elder sister, Margaret, 
Queen of Scots (Z). It is worth remarking, however, that Henry 
made no mention in the will of the fact that he was using 
statutory powers in making it, 

Edward VI. (m), Mary, and Elizabeth, succeeded each other 
on the throne in strict accordance with, and by virtue of, 
the parliamentary entail. On the accession of Queen Mary 
an Act was passed (1 Mary, st. 2, c. 1) repealing, as far as 
concerned herself, all the Acts which stood in the way of her 
legitimacy, and declarii^ the marriage of her father and 
mother valid, the sentence of divorce a nullity, and that she 
was the legitimate issue of the king. 

On the first notice of Mary’s death, Elizabeth was pro- 
claimed, by order of the House of Lords then sitting, true 
and lawful heir to the crown according to the act of succession 
of the 35th year of Henry VIH. Whatever other title the 
queen might be presumed to have, her parliamentary title was 
clearly the one on which she relied. Discarding the precedent 
set by her sister, she suffered all altercation about the marriage 
of her father and mother, and the subsequent divorce, to sink 
into oblivion. The Act passed on her accession, though 
vaguely asserting in general terms her descent from the blood 
royal and that she was as fully entitled as her father or brother 
had been (which was perfectly true, since each reigned by a 
good parliamentary title), declared in guarded and limited 
terms that she was as fully entitled as her sister was at any time 
since the statute of the 85th year of King Henry VIH (n). 

So precariously established, even in the time of Elizabeth, 
was the power of parliament to alter the line of succession, 
that it was expressly enacted by statute that if any person 
should affirm or maintain that the laws and statutes did not 


{1) On the validity of Henry VHI.’s will, see Pollard, Political Hist., 5-6. 
The Lady Frances lived in fact until 1659. 

(m) Edward VL, under the influence of Northumberland, and without 
any parliamentary authority, had presumed to devise the crown to Lady 
Jane Grey, (of the Suffolk line). She actually held the crown for a few 
days, but Mary counted them in her own regnal year. Jane was executed, 
1654, in her sixteenth year. 

(n) 1 Eliz. c. 3, Prothero, Statutes and Const. Documents, 21. “ This 

declaration so guarded and limited seemeth strongly to imply, either that 
in the judgment of Parliament Queen Mary had no title antecedent to that 
Act (36 Hen. VHI), or that Elizabeth, having no other, it was thought 
but decent to put the sisters upon an equal footing, as former Parliaments 
had done.” — Foster, Crown Law, 409. 
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bind the right of the crown and the descent, limitation, inheri- 
tance, and government thereof, his offence should be high 
treason. To affirm, by any book or work written or printed 
(before the same should be so established and affirmed by Act 
of Parliament), that any one particular person was or ought to 
be heir and successor to the queen, involved imprisonment for 
a year, and for the second offence, the penalties of prcBmunire (o). 

On the death of Elizabeth, the Council (p) of the late queen 
proclaimed as her successor, James, King of Scots, the heir of 
Margaret, elder sister of Henry VIII. The claim of the House 
of Suffolk under the will of Henry VHI., and the Acts of 
Parliament authorising him to dispose of the crown, had passed 
to Edward Seymour, called Lord Beauchamp, but as his 
parents’ marriage had been judicially declared invalid, he had 
to be considered illegitimate. Failing the Suffolk line, the 
crown had to go to the Stuarts, represented by James VI. — ^an 
alien born — or his cousin Arabella who was English born. 
Enthusiasts for divine right gladly interpreted James’ accession 
as the triumph of indefeasible royal right over both common 
law and statute. In fact, there was no alternative to James, 
and parliament formally recognised his title and accession (g). 
But even the ultra-royalist House of Commons imder Charles 11. 
attempted to assert the right of parliament to alter the succes- 
sion by twice passing, in 1679 and 1680, the bill for the exclusion 
of the Duke of York from the throne. At length in 1688 all 
doubts as to the power of parliament to regulate the succession 
as it should think fit, were finally set at rest by the “ glorious 
revolution ” which overturned the Stuart dynasty, and once 
more set an elective king upon the throne. 


James I. 
1603. 
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Regencies 

There were numerous occasions when the king needed a 
substitute, either as a general assistant while he was within the 
realm, or as a deputy when he was out of the country ; some 
similar arrangement might also become necessary in the event 


(o) 13£Uz. o. 1. Tanner, 413; Frothero, 57; 3upra,p. 334. The penalty 
for every person so affirming or maintaining after die decease of the Queen, 
was forfeiture of goods and chattels only. This clause as to the power of 
parliament in the matter of the succession was, in substance and with 
almost identical words, revived and re-enacted by 4 & 6 of Anne, o. 8, and 
6 of Anne, o. 7. 

(p) The Earl of Northumberland protested that the death of the Queen 
had dissolved the council, and that the peers were the sole remaining 
authority imtil James should nominate a new one. Egerton, L.K., 
conceded the principle, which historically was sound ; Gardiner, History 
of England, i. 86-6. 

(g) 1 Jao. I. 0 . 1. Frothero, 250. 


S6— 2 
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of a minority (a). Under the Norman kings the justiciar was, 
as we have seen (6), the king’s general deputy and second in 
coiiunand, and usually carried on the government during the 
frequent absences (c) of the monarch. Sometimes a queen 
acted for her husband (as Matilda for Henry I., and Eleanor 
for Henry II. ; the latter was sometimes represented by his 
mother, the Empress), But these appointments scarcely fall 
within the stricter sense of the term “ regency,” which connotes 
the infancy or other natural incapacity of the reigning king. 
The common law makes no provision for the case of an infant 
king, who, in judgment of law, can never be a minor, and has 
therefore no legal guardian (d). But with the gradual establish- 
ment of hereditary succession to the crown, the council (and, 
later, parliament), besides altering the course of succession as 
occasion required, began to exercise the power of vesting the 
royal authority, during the infancy or other incapacity of the 
reigning prince, in a protector, guardian, or council of regency. 
It is, how'ever, remarkable that practice only developed very 
slowly. When regents were appointed their title and powers 
varied. Other expedients than a regency were sometimes tried, 
as when the council (or, at times, a special coimcil) conducted 
the government. Consequently, even in the later eighteenth 
centiuy there were still important questions of principle 
rmsettled. The following examples will illustrate the 
development. 

After the hasty coronation of Henry HI., who at his father’s 
death was only nine years old, a council of the prelates and 
barons who adhered to the young king was summoned to meet 
at Bristol a fortnight later. By common assent they committed 
the care of the king and kingdom to William, Earl of Pembroke, 
the earl marshal, with the title of Rector Regis et Regni. With 
the marshal was specially associated the legate Gualo, and the 
Bishop of Winchester (Peter des Boches) (e) ; but his power-s 
were practically limited by the advice of the baronage generally. 


(а) A valuable discussion of continental examples will be found in 
F^lix Olivier Martin, Les r^gences et minoritds des rois, 1060-1375 (Pari9, 
1931). 

(б) Supra, pp. 61, 71-2, 106-7. 

(c) The absences and regencies are listed in Htuidbook of British Chrono- 
logy (ed. F. M. Fowicke), 33-46. 

(d) Co. Lit., 43. Coke reasons thus : “ In judgment of law, the king, 
as king, cannot be said to be a minor ; for when the royall bodie politique 
of the king doth meete with the naturall capacity in one person, the whole 
bodie shall have the qualitie of the royall politique, which is the greater and 
more worthy, and wherein is no minoritie.” Lord Lyndhurst and Lord 
Eldon re-stated this doctrine in 1830. 

(a) Walt. Covent., ii. 233. Matt. Faria, Chron., Maj. (Bolls Series), 
ii. 2. 
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In 1271, prior to Henry IH.’s death, an arrangement had ' 
been made for the guardianship of the reahn during his son’s 
absence — ^there was, on this occasion, no question of a minority. 
In accordance with this, on the day after the king’s decease, the 
Great Seal was delivered to Walter GifFard, Archbishop of York 
(the see of Canterbmy being vacant), who, with the assistance 
of Roger de Mortimer, a baron, and Robert Burnell, one of the 
royal clerks, carried on the government imtil Edward’s return 
in August, 1274 (/). Their powers were confirmed in the 
national assembly which met at Westminster on January 14, 
1273, and swore allegiance to the absent king (g). 

After the deposition of Edward H. and the election and 
coronation on I’ebruary 1, 1327 of his eldest son Edward (h), 
then of the age of fourteen, the parliament, which had been in 
session since January 7, proceeded to provide for the govern- 
ment of the kingdom. For this purpose they appointed a 
standing council, “ a sort of parliamentary regency ” as it has 
been termed, consisting of four bishops, four earls and six 
barons, with the king’s cousin Henry, Earl of Lancaster, at 
their head, to advise the king in all matters of government (i). 

Richard II. was only eleven years old at the date of his 
accession. But however incapable naturally of exercising 
sovereign authority, he was regarded as in the legal enjoyment 
of it, and no regent was appointed. The Great Seal, according 
to the subtle reasoning of the lawyers of that age, was supposed 
to possess a sort of magical influence rendering any government 
legal. The day after his grandfather’s death, Richard received 
the seal from the hands of its keepers, and delivered it to his 
\mcle, John of Gaunt, Duke of Lancaster, for safe custody. 
Four days afterwards it was handed over to the Bishop of St. 
David’s, who was thus enabled to legalise all acts of the govern- 
ment. But although no regent was appointed, the House of 
Lords nominated a council of twelve, composed of two bishops, 
two earls, two barons, two bannerets, and four knights, without 
whose concmrence no measme was to be carried into effect. 
This council was modified from time to time by parliament 
during the earlier years of Richard’s reign (ft). 

At the accession of Henry VI. (September 1, 1422) far more 
regularity and deliberation were shown in supplying the defect 

( / ) Seventh Beport of Dep. Keeper of the Public Becords (1846), App. ii. 
269 ; Boyal and other Letters of Henry m. Bolls Series, ii. 346 ; Stubbs, 
Const. Hist., ii. 108-109. 

(ff) Ann. Winton,, 113. See supra, pp. 163, 634. 

(h) Supra, p. 646. 

(i) Bot. Pari., ii. 62 ; Knightoii, i. 454. 

(k) Bot, Pari., iii. 386 ; c/. Baldwin, King’s Council, chap. vi. ; supra, 

p. 188. 
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in the executive authority. Henry V. on his deathbed had 
expressed a wish that his younger brother Humphrey, Duke of 
Gloucester, should act as regent in England, while his other 
brother John, Duke of Bedford, conducted the government in 
France (Z). But this disposition was disregarded by the 
parliament. On hearing of the late king’s death, several of the 
lords, spiritual and temporal, chiefly members of the old couneil, 
met together and provided for the exigencies of government by 
issuing commissions to judges, sheriffs, and other officers, to 
continue in the exercise of their respective duties, and also 
writs for a new parliament. This was opened on November 9 
by the Duke of Gloucester, as eommissioner appointed in the 
king’s name, with the consent of the council, under the Great 
Seal ; and at once proceeded to ratify all the acts of the lords 
who had taken on themselves the administration and summoned 
the parliament. Some weeks later it is recorded in the rolls 
that the king, considering his tender age [which, in fact, was 
not quite twelve months] and his inability at present to direct 
in person the concerns of his realm, by the assent and advice 
of the lords spiritual and temporal, and of the commons, 
ordains and constitutes (after he sliall have returned to England 
and so long as he shall remain in the kingdom, and it shall please 
the king) his \mcle the Duke of Bedford, now in parts beyond 
sea, and during his absence the king’s other uncle the Duke of 
Gloucester, now in England, to be protector and defender of 
the kingdom and English Church, and the king’s chief coun- 
sellor. Letters patent were afterwards passed to this effect, 
but .the tenure of the office was expressly limited to the king’s 
pleasure. Sixteen counsellors were afterwards appointed in 
parliament to assist the protector in the administration, with 
an almost unlimited power of veto on the removal and appoint- 
ment of officers (m). 

The nature and extent of the powers committed to the 
protector may be learnt from the written answer of the lords 
to a request of the Duke of Gloucester, in the parliament of 
the sixth year of Henry’s reign (1428), that he naight be informed 
what authority he possessed as protector and defender of the 
realm and the king’s chief counsellor. They reminded the duke 
that at first he had desired “ to have had the governance of 
this land, affirming that it belonged unto you of right, as well 
by means of your birth as by the last will of the king that was, 
your brother, whom God assoile ; alleging for you such grounds 
and motives as it was thought to your discretion madp for your 

{{} See Baznsay, l.ancaster and York, i. 303, and the authorities there 
cited. 

(m) Bot. Pari., iv. 160-176 ; ef, Baldwin, King’s Council, 169 seq. 
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intent ; whereupon the lords spiritual and temporal assembled 
there in parliament . . . had great and long deliberation and 
..advice, searched precedents of the governail of the laud in Lime 
ahd case semblable, when kings of this land have been tender 
of age, took also information of the laws of the land of such 
persons as be notably learned therein, and finally found your 
said desire not caused nor grounded in precedent nor in the law 
of the land ; the which the king that dead is, in his life nor 
might by his last will nor otherwise alter, change, nor abrogate, 
without the assent of the three estates, nor eommit or grant 
to any person governance or rule of this land longer than he 
lived.” And that nevertheless “ it is advised and appointed by 
authority of the king, assenting the three estates of this land, 

• that ye, in absence of my lord your brother of Bedford, should 
be chief of the King’s Council, and devised therefore unto you 
a name different from other coimsellors, not the name of tutor 
lieutenant, governor, nor of regent, nor no name that should 
import authority of governance of the land, but the name of 
protector and defensor, the which importeth a personal duty of 
entendance to the actual defence of the land, as well against 
enemies outward, if case required, as against rebels inward, if 
any were, that God forbid ; granting you therewith certain 
power, the which is specified and contained in an Act of the 
said parliament, it to endure as long as it liked the king.” The 
lords then proceeded to exhort and require the duke, “ to 
content you with the power above said and declared, of the 
which my lord your brother of Bedford, the king’s eldest uncle, 
contented him ; and that ye none larger power desire, will, nor 
use ; giving you this tliat is above written for our answer to 
your foresaid demand, the which we will dwell and abide with 
withouten variance or changing ” {«). From these proceedings 
it appears to have been already recognised as constitutional 
law : (1) That the king does not possess the power of nominating 
a regent during the minority of his successor ; and (2) that 
neither the heir presumptive, nor any other person, is entitled 
to exercise the royal prerogative during the king’s infancy (or, 
by parity of reasoning, his infirmity) ; but that the sole right 
of determining the persons by whom, and the limitations under 
which, the executive government shall be conducted in the 
king’s name and behalf, resides in the great council of parlia- 
ment (o). At least, that is how the barons interpreted the 
situation, obviously in harmony with their characteristic atti- 
tude upon the constitution. They tried hard to keep 
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(n) Rot. Pari., iv. 326. 

(o) Hallam, Midd. Ages, iii. 189. 
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Richard II. in a sort of life-long minority, and they had now no 
intention of allowing even the attenuated regality of a regent 
to diminish the large claims of the haroriage, as an order, to 
control the government (p). 

In 1454 (32 Henry VI.), it having been reported to the House 
of Lords by a deputation of twelve peers "who had waited upon 
the king, that his mental derangement was such that they 
“ could get no answer nor sign ” from him, the lords “ elected 
and nominated Richard, Duke of York, to be protector and 
defender of the realm of England during the king’s pleasure,'’ 
with powers similar to those which had been formerly conferred 
upon the Duke of Gloucester. An Act of Parliament was 
subsequently passed, constituting the Duke of York protector 
of the church and kingdom and the king’s chief counsellor 
during the royal pleasure, or until the Prince of Wales (then 
under two years old) should attain years of discretion, on whom 
the said dignity was immediately to devolve (g). In less than 
a year the king became slightly better, and at once annulled the 
Duke of York’s protectorate. Hitherto the lords had assumed 
the exclusive right of choosing the protector, the commons 
being merely assenting parties to the Act which ratified his 
election. But on the next occasion, the commons — ^who were 
for the most part strong partisans of the White Rose — took a 
much more active part, and would appear to have forced the 
lords unwillingly to reappoint the Duke of York. 

The king being a prisoner in the hands of the Yorkists, after 
the first battle of St. Albans, was obliged to appoint the duke 
his lieutenant to open parliament in November, 1455. The 
commons, doubtless inspired, as in the previous year, by the 
great personage whose interests they pressed, immediately 
proposed to the lords that whereas the king had deputed the 
Duke of York as his commissioner to proceed in this parliament, 
it was thought by the commons that, if the king hereafter could 
not attend to the protection and defence of the land, an able 
person should be appointed protector, to whom they might have 
recourse for redress of injuries. While the lords were consider- 
ing the matter the commons, two days afterwards, repeated 
their request ; and after they had left the chamber, the chan- 
cellor declared that “ it is understood that they will not further 
proceed in matters of parliament to the time that they have 
answer to their desire and request.” 'Having a third ti'mp 
pressed for an answer, the commons were at length informed 
that “ the king our sovereign lord, by the advice and assent 


(p) Cf. supra, pp. 239-242. 
(S') Bot. Pari., v. 240-243. 
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of the lords spiritual and temporal being in this present parlia- 
ment, had named and desired the Duke of York to be protector 
and defensor of this land.” In the act of ratification the duke 
was to hold his office not “during the king’s pleasure,” as 
formerly, but “ until he should be discharged of it by the lords 
in parliament ” (r). Before the end of February, 1456, the 
king had once more recovered his reason, and resumed the 
personal exercise of the royal functions (s). 

On the accession of Edward V. at the age of thirteen, the 
queen-mother claimed and endeavoured to obtain the regency 
but the Duke of Gloucester (afterwards Richard III.) having 
marched to London and secured the person of the king, was 
appointed by a Great Council of prelates, nobles, and chief 
citizens, “ protector of the king and kingdom.” 

It is not to be expected that the Tudors would subscribe to 
the baronial dogma of which we have now seen the practical 
applications. Henry VIII. (unlike his father) declined to leave 
the fate of an infant successor to be settled when the occasion 
arose, and in this, as in other respects, his will treats the crown 
as a prudent landowner of the time would treat his private 
fortune and family. By statute 28 Henry VIII. c. 7, it was 
provided that the successor to the throne, if a male and under 
eighteen, or if a female and under sixteen, should be until such 
age in the government of his or her natural mother (if approved 
by the king), and of such other counsellors as the king by his 
will should appoint ; and the king accordingly appointed his 
sixteen executors to constitute the Privy Council, and exercise 
the authority of the crown, imtil his son Edward VI. should 
attain the age of eighteen. By these executors the Earl of 
Hertford (afterwards Duke of Somerset), the king’s maternal 
uncle, was appointed protector of the realm and guardian of the 
king’s person. This arrangement, though contrary to the late 
king’s will, was confirmed by the assent of the lords spiritual 
and temporal ; and shortly afterwards the protector procured 
a grant of his office, with almost unlimited powers, by letters 
patent from the yoimg king (f). 

No other instance of appointing a regent occurred tiU the 
year 1761, when, after the death of Frederick, Prince of Wales, 
an Act was passed appointing the Princess Dowager of Wales 
to be guardian and regent, in case the crown should descend to 
any of the children of Frederick, Prince of Wales, imder the 
age of eighteen years. A Council of Regency was also 
nominated by the Act ; but the king was empowered to add 


Edwaid T. 
1483. 


Begenoy Aot, 
28 ^on. Vin 
0.7. 1636. 


Begenoy Aot, 
24 Geo. U. 
0.24. 1751. 


(r) Bot. Pari., v. 284-490 ; HsUam, Midd. Ages, iii. 192. 

(s) Rot. Pari., v. 321, 

(t) Burnet, ii. 4, 16, 
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Proceedings 
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Second 
Regency, 
Aot, 1811. 


four other members by instrument under his sign manual, to 
be opened after his death («). 

The proceedings during the reign of George III. have a 
special importance as recent precedents. In 1765 an alarming 
illness led the king to consider the necessity of providing for a 
regency in case of his death. At first he wished parliament to 
confer upon him the unconditional right of nominating any 
person as regent whom he might select. But by the Regency 
Act, as ultimately passed, the king was empowered to nominate, 
under his sign manual, either the queen, the Princess Dowager 
of Wales, or any descendant of George II. residing in the 
kingdom, to be guardian of his successor (while under eighteen 
years of age) and “regent of the kingdom.” A Council of 
Regency was appointed by the Act, which also defined its 
powers and those of the regent (»). 

On two occasions during the illness of George m., inl788-9, 
and again in 1810, the name and authority of the crown — 
through the means of letters patent under the Great Seal 
affixed by the authority of both Houses of Parliament — ^were 
used for the purpose of opening parliament when the king was 
personally incapable of exercising his constitutional functions. 
In 1788, in the discussions concerning the appointment of a 
regent. Fox “ advanced the startling opinion that the Prince 
of Wales had as clear a right to exercise the power of 
sovereignty during the king’s incapacity as if the king were 
actually dead ; and that it was merely for the two Houses of 
Parliament to pronounce at what time he should commence the 
exercise of his right ” (y). Pitt, however, firmly maintained 
the absolute right of parliament to make what provision it 
thought fit for carrying on the government, and the Duke of 
York, in the House of Lords, disclaimed the right on behalf of 
the prince, who “understood too well the sacred principles 
which seated the House of Brunswick on the throne, ever to 
assmne or exercise any power, be his claim what it might, not 
derived from the will of the people, expressed by their repre- 
sentatives and their lordships in parliament assembled ” (a). 
A Regency Bill was introduced in the commons and sent up 
to the lords, but the king’s sudden recovery put a stop to all 
further proceedings. In 1810, when the king was seized with 
his last mental disorder, the proceedings of parliament were 
grounded generally upon the precedents of 1788. An Act w'as 
ultimately passed — the royal assent being given by commission 


(u) 24 Geo. II. o. 24. 

(®) 6 Geo. m. o. 27 ; Msy,(Const. Hist., i, IQ8-I75, 
(y) Hay, Const. Hist., i. 177. 

( 2 ) Farl. Hist., zxvii. 678, 684. 
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under the Great Seal authorised by a resolution of both Houses — 
by which the Prince of Wales was empowered to exercise the 
royal authority as regent, 'in the name and on behalf of the.ldng 
but subject to many important limitations, particularly 
specified (a). 

By the statute 1 William IV. c. 2, the Duchess of Kent was 
appointed guardian and regent in the event of Queen Victoria 
coming to the throne before attaining the age of eighteen years ; 
and, contrary to former precedents, no provision was made for 
a controlling council, but the regent was left to carry on the 
government through the responsible ministers of the crown, and 
to act upon their advice alone (6). 

On the accession of Queen Victoria, the King of Hanover 
became presumptive heir to the throne, and an Act was passed 
providing that in the event of the queen’s decease, while her 
successor was out of the realm, the government should be 
carried on in his name by lords justices until his arrival (c). 

The next occasion on which parliament exercised its powers 
of appointing a regent was on the queen’s marriage, in 1840. 
An Act was passed by which, in the event of any of her children 
succeeding to the throne under the age of eighteen. Prince 
Albert, as the surviving parent, was appointed regent, without 
any Council of Regency, or any limitation upon the exercise of 
the royal prerogatives, — except an incapacity to assent to any 
bill for altering the succession to the throne, or affecting the 
uniformity of worship in the Church of England, or the rights 
of the Church of Scotland (d). 

Royal absences have been dealt with in various ways. The 
earliest have already been mentioned (c). It soon became clear 
that the problem was of much less moment, and could be 
treated on ceremonial lines. Thus Edward III. left the king- 
dom in the care of the Duke of Cornwall as Gustos Regni in 
1838, and of the Duke of Clarence in 1345. The one was eight, 
and the other seven years of age. Meanwhile the council 
conducted the government and kept in close touch with the 
king. Richard II. and the Lancastrians appointed adult 


Begenor Aot, 
1 WiU. IV. 
1830. 


First Regency 
Act. Queen 
Victoria, 1837. 


Second 
Regency Aot, 
1840. 


Royal absences. 


(а) Foi a short but comprehensive summary of the important proceedings 
relative to the regency under Geo. Ill, see May, Const. Hist., i. 176-216 ; 
Lecky, History of England, v. 387-447 ; Robertson, Statutes and Docu- 
ments, 299-312. 

(б) For the first time, it became necessary to contemplate the possibility 
that a presumptive heir might accede, and then have to yield the crown to 
the posthumous issue of the late monarch ; this Act inade provision for 
that contingency. 

(o) 1 Viet. c. 72. The interval between the death of Anne and the 
arrival of George I hod been similarly filled. 

(d) 3 & 4 Viet. 0 . 62 ; May, Const. Hist., i. 223-4. 

, (e) Supra, p. 664. 
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regents during absence, hut Edward made the five-year-old 
Prince of Wales his regent during absence. Henry VHI. twice 
appointed a queen and once a Duke of Norfolk, but no other 
royal absences occurred until William III. By statute (/) the 
office fell upon Mary, and after her death he inaugurated the 
practice of appointing a sort of commission -with the title ol 
“ Lords Justices.” Tliis precedent was frequently followed, 
although occasionally a regency was conferred on a queen or 
Prince of Wales. 

Regency Thc Regency Act, 1987 (g) is a permanent measiue designed 

Act, 1937. systematically with several different situations — ^the 

regency and guardianship of an infant sovereign ; in the case 
of grave illness, a regency, in the case of temporary incapacity 
or absence, a number of Cormsellors of State. 

Law or Treason 

The law of treason, with all its subtle distinctions and cruel 
constructions, is so interwoven with the thread of English 
constitutional history, that some notice of it is necessary. In 
following brief sketch a few of the mote importaut features 
law. have been touched upon (a). . The crime of high treason as it 

existed at common law prior to the statute of Edward HI. was 
vague and indefinite. The fundamental principle upon which 
the law of treason was based, was the allegiance, cither natural 
or local, due from every man who lives under the king’s protec- 
tion. Every subject, from the age of fourteen, was bound to 
take the oath of allegiance if called upon to do so (6) ; but 
allegiance was equally due whether the oath had been taken or 
not. The smallest breach of allegiance was punished as treason ; 
but the ruling of the judges as to what constituted a breach 
was 'at once arbitrary and unlimited, varying in different reigns 
according as the power of the king or of the barons happened 
to be in the ascendant. In the reign of Edward I., appealing 
to the French courts, in opposition to the king’s, was adjudged 
high treason in the case o£ Nicholas Segrave. Under Edward 
H., the Despencers were accused of “accroaching,” or exer- 
cising “ royal power,” by keeping the administration in their 
oym hands, though without violence to the sovereign. A 
similar charge was brought against Roger Mortimer in Edward 
ni.’s reign. Killing the king’s uncle, father, brother, or even 


( / ) 2 William and Mary, seas. 1, o. 6. 

(ff) t Edward VHI. & I George VI. o. 16, 

(а) See, generaUy, J . F. Stephen, History of Criminal Law, ii. 241 ff. ; 
Pollock and Maitland, History of English Law, ii. 600 ff. ; Eoldsworth, 
History of English Law, iii. 289 ff., iv. 492 ff.. viii. 307 ff. 

(б) Britton, lib. 1, c. 13. 
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a messenger, was held to be treason, and a knight was indicted 
for the treason of “ accroaching royal power ” (c) by assaulting 
one of the king’s subjects on the highway, and forcibly detaining 
‘him till he paid £90. At length, after frequent complaints and 
petitions from the commons against arbitrary decisions of the 
courts the popular statute of 25 Edward HI. st. 6, c. 2, was 
passed strictly defining the limits of treason (d). The reason 
for the statute must be sought in the fact that a traitor’s land, 
of whomsoever held, was forfeit to the crown, but a felon’s land 
escheated to his immediate lord. Hence “ kings wished to 
extend treason at the expense of felony ; the magnates resisted. 
A lord whose tenant had, for example, slain a king’s messenger 
was much concerned that this offence should be felony, not 
treason. In the one case he would get an escheat ; in the other 
case far from getting an escheat, he would lose seignorial dues 
unless the king took pity on him, for the king would hold the 
traitor’s land and no one can be the king’s lord ” (e). Seven 
heads of treason were declared by this statute, which also 
provided that no other cases should be adjudged by the judges 
.to be treason until the king and his parliament should declare 
whether they ought to be so judged. The treasons enumerated 
in the Statute of Edward are : (1) When a man doth compass 
or imagine the death of our lord the king, or of our lady his 
queen, or of their eldest son and heir ; or (2) if a man do violate 
the king’s “ companion ” {i.e., the queen consort), or Ihe king’s 
eldest daughter unmarried, or the wife of the king’s eldest 
son and heir ; or (3) if a man do levy war against our lord the 
king in his realm ; or (4) be adherent to the king’s enemies in 
his realm, giving to them aid and comfort in the realm or else- 
where, and thereof be proveably attainted of open deed by 
people of their condition. (5) And if a man counterfeit the 
king’s great or privy seal, or his money ; (6) and if a man bring 
false money into this realm, counterfeit to the money of England ; 
knowing the money to be false, to merchanidse or make pay- 
ment, in deceit of the king and his people ; (7) and if a man slay 
the chancellor, treasurer, or the king’s justices of the one bench 
or the other, justices in eyre, or justices of assize, and all other 
justices assigned to hear and determine, being in their places, 
doing their offices. 

The offence of counterfeiting the king’s seals or his coins 
' would now be regarded as a branch of the crimen falsi, or 
forgery, rather than a species of the crimen laesae majestatis, 
or treason ; and by the recent statutes (24 & 25 Viet. cc. 98, 99) 

(c) For this vague offence (which later could be used against over-mighty 
ministers), see M. V. Clarke, Fourteenth Century Studies, 126ff, 247. 

(d) Supra, p. 181, n. (u) ; Lodge and Thornton, Documents, 21-22. 

(e) Pollock and Maitland, History of English Law, ii. 600. 


Stal 26 
Edw. ni. 
1362. 
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(1) Compass- 
ing tile 
king^s death. 


Overt acts of 
compassing. 


Correspond- 
ing witii 
foreigners to 
invade the 
kingdom. 


it is now punishable as felony only. Of the other species of 
treason enumerated it is unnecessary here to notice more than 
two, the 1st and 3rd. 

(1) Compassing or imagining the death of the king. The word 
compass originally meant (as it still does) to achieve, to bring 
about. Imagine had the sense of planning or plotting, whether 
successfully or not. The two words are now taken to be 
synonymous, and to denote the purpose or design of the mind 
or will, even though the purpose or design take not effect ; but 
th e statute especially requires that the traitorous, imagination 
be m anifested by some overt or open a ct~ Still, it is the mental 
act which, under this head of the statute, constitutes the crime 
of treason ; and therefore in the trial of the Regicides, in 1660, 
it was held that not the decapitation of Charles I. but the 
“ compassing ” his death constituted the treason, and that the 
killing was only an overt aet proving the compassing. Meeting 
and cfBjsulting h(m to Itill tbe king, although no sch eme be 
fin ally adopted, is an overt ac t, and every person who! assents 
to overtures for that purpose, or who eneourages others, by 
advice, persuasion, or command, to commit the fact, shares 
in the guilt. Sir Everard Digby, was convicted, in January, 
1606, of high treason for being privy to and not revealing the 
Gunpowder Plot, although it was not proved that he either 
said or did anything at the consultation. Not merely personal 
plots of assassination, but all wilful and deliberate attempts 
which may immediately, or consequently, endanger the life 
of the sovereign, have been held within the scope of the statute. 
Thus a conspiracy to depose or imprison the king has been 
constructively determined to be an overt act of compassing his 
death ; “ for experience hath shewn,” observes Sir Michael 
Foster (/ ), “ that between the prisons and the graves of princes 
the distance is very small.” Other offences still less personal, 
but having a remote tendency towards the same end, have been 
held to be overt acts under this head of treason. Entering into 
measures in concert with foreign powers to invade the king- 
dom would seem more properly to fall under the head of 
levying war or of adhering to the king’s enemies. But unless 
the powers incited be actually at war it will not fall within 
any branch of the statute, except compassing the king’s death. 
And even when the overt act would have properly fallen within 
the clause of adhering, it has been held an overt act of com- 
passing, as in the case of Patrick Harding, who raised and sent 
men to France, then at open war with us, for the purpose of 
restoring James II. 


(/) Crown Law, p.l96. 
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The Duke of Norfolk was convicted in 1572, contrary to 
all law and justice, of a treason resting on presumptions and 
inferences only. The overt act was his intended marriage with 
Mary, Queen of Scots, and his correspondence with the Duke of 
Alva to raise an army to invade the kingdom. It was argued 
that as Mary had formerly laid claim to the crown, whoever 
married her would support her title, and consequently endeavour 
’ to depose Queen Elizabeth. The letters to Alva had no signa- 
tures, and were only proved to be the duke’s by reading the 
confession of an agent, who vouched for their authenticity. A 
distinct act of treason, such as levying war, has been decided to 
be an overt act of compassing ; thus the statute of 29 Hen. VI. 
c. 1 (1450), which attainted Jack Cade of rebellion, declared that 
gathering men together and inciting them to rise against the 
king was an overt act of imagining his death. Mere loose words 
spoken, not relating to any treasonable purpose, in agitation, 
are not an overt act ; but words may expound an overt act, in 
itself indifferent, and words of advice and persuasion in contem- 
plation or prosecution of a traitorous design, actually on foot, 
’ may be overt acts. Words written and published, either in 
letters or books, where the matter contained imports a com- 
passing, have been held overt acts. It was held so in Twyn's 
Case (1668, 15 Car. II.), for publishing “A Treatise of the 
Execution of Justice,” asserting that the supreme magistrate 
was accotmtable to the people, and that they might take up 
■aims to put the king to death : and in Williams’s Case (1619, 
17 Jac. I.), for enclosing and sending in a box to James I. a 
book declaring that the king would die in the year 1621, and 
that the kingdom would be destroyed (g). Under the Stuarts, 
even unpublished writings were made use of to convict their 
authors of treason, as in Peaeham’s Case (1615), in whose study 
was found a manuscript sermon which had never been preached 
or published (A) ; and in that of Algernon Sidney, at whose trial 
(in 1683) for participating in the Rye House Plot, the want of a 
second witness was supplied by the production of a discourse 
found in his closet, and evidently written many years before, 
in which it was maintained that kings were accountable to the 
people for their conduct (i). 

(2) The third species of treason enumerated in the Statute 


(g) Stephen, History of Criminal Law, ii. 306 n. ; for a similar prophecy 
simiiarly punished four centuries earlier by King John, see Pollock and 
Maitland, ii. 607. 

(h) Supra, p. 301. 

(i) These restoration cases, however, were governed by the Treason Act 
of 1661 ( 13 Charles H. c. 1 ) under which written or spoken words were made 
substantive treasons, and not merely overt acts to compassmg : Stephen, 
i. 411. 
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of Edward IH. is that of levying war, which lies not in the 
intention or purl)ose, hut in the act itself. It was only slowly 
that the common law took a serious view of armed rehellion. 
The numerous revolts of the twelfth and thirteenth centuries 
were dealt with most indulgently when contrasted with the 
fifteenth centiiry cases. The reason seems to be that while kings 
of England were at war with their overlord in France, it was 
impossible to hold that it was treason to levy war against a 
king in his realm. In 1340, however, Edward m. claimed to 
‘ be King of France ; being himself no longer a “ rebel,” he felt 
free to deal severely with those who rebelled against him (fe). 
The levying must be against the king, which is either direct 
against his person, or constructive against his government. 
Enlisting and marching have been held sufficient acts without 
coming to a battle or action. Attacking the king’s forces in 
opposition to his authority, upon a march or in quarters, and 
holding a castle or fort against the king or his forces, if actual 
force be used in order to keep possession, have been held a 
sufficient levying of war. The true criterion as to what unlawful 
assemblies amount to a levying of war, is Quo animo did the 
parties assemble ? and in order to constitute the offence, the 
object of the assembly must be to effect by force something of 
a public and general concern. For if the assembly be upon 
account of some private quarrel, or to take revenge on particular 
persons, the statute of Edward itself has specially declared that 
it is no treason. “ If any man,” says the statute, “ ride armed, 
open or secretly, with men of arms, against any other to slay 
or to rob him, or to take and keep him till he make fine or 
ransom for his deliverance (i), it is not the mind of the king or 
his council that in such case it shall be judged treason ; but 
it shall be judged felony or trespass according to the law of 
the land of old time used, and according as the case requireth.” 
In accordance with this principle, and within the reason and 
equity of the statute, while on the one hand popular risings to 
maintain a private claim or to destroy particular enclosures, or 
to break prisons in order to release particular persons, and 
risings of men of a particular class against others of the same 
class — as of the weavers in and about London, who rdse in 1675 
to destroy all engine-looms because those machines enabled 
those of the trade who made use of them to undersell those who 
had them not (m) — ^have been held not to amount to levying 
war within the statute : on the other hand, with equal reason, 


(k) Pollock and Maitland, li. SOS. 

(l) These were the {acta m Oerberge's Case (1347) which, with others, had 
provoked the statute of 1362 : Stephen, ii. 246, 

(m) 1 Hale, P. C. 143. 
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every insurrection which in judgment of law is intended against 
the person of the king, either to dethrone or imprison him, or to 
oblige him to alter his measures of government, or to remove evil 
coimsellors — ^although not conducted with military array — ^has 
been held to be a levying of war within the statute. Another 
class of popular risings, not levelled at the person of the king, 
but “ against his Royal Majesty,” that is, against the established 
law and government, have been brought within the clause of 
the statute against “ levying war against the king,” by con- 
structions scarcely less strained than those upon enmpaggm g 
his death. Acting upon the logical distinction between general 
and particular purposes, but regardless of the fact that in the 
majority of cases there was an entire absence of any intention 
either to depose the sovereign or generally to subvert his 
government, the courts held trifling insurrections for the 
purpose of destroying all brothels («), or of throwing down all 
enclosures (o) or all dissenting meeting houses (p), or to enhance 
the price of all labour (g), or to open all prisons, or to expel all 
foreigners, or to redress real or imaginary national grievances in 
which the insurgents had no special interest — ^to be constructive 
“levyings ” within the statute. The same doctrine was laid 
down by Lord Mansfield at the trial of Lord George Gordon for 
“ levying war ” by inciting a riot against the recent act for the 
relief of Roman Catholics (r). 

It is to be noted that the Statute of Edward HI. entirely Conspiiaoies 
omitted, in its enumeration of the modes whereby treason 
could be committed, to include the act of conspiring or con- 
sulting £b levy war. But by a strained construction it gradually 
became the established doctrine that a conspiracy to levy war 
against the king’s person, though not in itself a distinct treason, 
might be -received in evidence as an overt act of compassing his 
death (s). Notwithstanding this construction, however, it was 
thought necessary under Elizabeth, Charles III, and George TTT , 
to pass temporary Acts rendering a conspiracy to levy war 
treasonable (18 Eliz. c. 1 ; 13 Car. II. c. 1 ; 36 Geo. HI. c. 7). 

The d isposition to extend a constructive interpretation to the 
Statute of Edward III. continued to increase down to the end 
of GeOTgS~'iHf^8"reign, during vfliich it was carried to a’great 

(n) B. V. Messenger (166S), Eelyng, 76 ; 1 Hale, P. C. 134 (Hale 
diaseiatmg). 

(o) B. V. Bradsham (1697), 3 Inst. 9. 

{p) Cf. Dammaree's Case, [1710] 16 St. Tr. 621 ; Willis's Case, [1710] 
ibid. 613 ; Purchase's Case, [1710] ibid. 651. (Cases arising out of Saohe- 
veiell’s trial.) 

(q) Temp. Henry VHI ; 3 Inst. 9 ; 1 Hale, P. C. 132. 

(r) B. V. Cordon (1781), 21 S. T. 485. 

(s) B. V. Essex (1600) ; cf. 3 Inst. 14 and Kelyng, 20 ; Holdsworth, viii. 

314. 
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length, especiall y by Ch ief Justice Eyr e-in the triAls of iTflA (t). 
Th^e cases'arbse out of the “ Constitutional Society ” and the 
“ London Corresponding Society ” wliich maintained a powerful 
agitation for universal suffrage, and annual parliaments. B.e])re- 
sentatives of their local branches were to meet in a “ Conven- 
tion ” — an alarming word, in view of events in France. The 
prosecution failed to convince the jury that this meant an 
intention to depose the king, thus “ compassing ” his “ death.” 
The public properly resented these “ constructive ” treasons, 
and the next year the law was clarified by the temporary Act, 
36 Geo. III. c. 7, the main object of which seems to have been 
to turn into substantive treasons certain things which had been 
judicially construed to be treasonable (m). It was enacted : 

(1) That if any person shall, within the realm or without, 
compass, imagine, invent, devise or intend death, destruction, 
or any bodily harm tending to death or destruction, maiming 
or woimding, imprisonment or restraint of the person of the 
king, his heirs and successors ; and shall express, utter, or 
declare such intention by publishing any printing or writing, or 
by any overt act or deed ; being legally convicted thereof 
upon the oaths of two lawful and credible witnesses — he shall 
be adjudged a traitor and suffer as in cases of high treason. 

(2) It was also declared by the same Act that it should be 
treason to compass, imagine or intend (such intention being 
expressed by print, writing or overt act) to deprive or depose 
the king or his successors from the style, honour, or kingly 
name of the imperial crown, or to levy war within the realm in 
order by force to compel the sovereign to change his measures 
or counsels, or to overcome either House of Parliament, or to 
stir any foreigner with force to invade this realm, or any of the 
king’s dominions. Neither under this Act, nor, as we have 
seen, imder any of the judicial constructions, was the speaking 
of words, not written or published, held to amount to an overt 
act of treason, unless the words were direct counsellings or 
persuasions in prosecution of a traitorous design actually on 

Stoiny^Aot, Thus the law continued down to the year 1848, when 

11 & 12 Viot. the 11 & 12 Viet. c. 12, “ An Act for the better security of the 

*• Crown and Government of the United Kingdom,” was passed. 

By this Act, commonly called the^“ Treason-Felony Act,” the 
latter part of the statute of 1796 (as perpetuated by an act of 
1817) not relating to the king’s person, was repealed, and the 
fences therein enumerated were made felonies^(a!), but with the 


(0 U. V. Hardy (1704), 24 S. T. 109 ; B. v. Home Tooke (1794), 26 S. T. 1. 
(«) Mode perpetual in 1817 by 67 George TTT . o. 6. 

(x) The aet of 1848 expressly saved the proviedons of the act of 1362; 
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Trcasoiu 
created by 
1 Anne, st. 2, 
c. 21; 


3 & 4 Viet, 
o. 62. 


addition of the words “ open and advised speaking ” to the 
other modes of expressing the compassing. 

In addition to the species of treasuii already enumerated, 
the three following have been created by statutes at various 
times : (1) By 1 Anne, st. 2, c. 21, s. 3 (1702), the endeavouring 
to deprive or hinder any person being the next in succession, 
according to the limitations of the Act of Settlement, from 
Succeeding to the crown, and maliciously and directly attempt- 
ing the same by any overt act. (2) By 6 Anne, c. 41 (1707), 6 Anne, a 4i. 
any |>erson who maliciously, advisedly and directly ^y writing 
or printing maintains and affirms that any other person has any 
right or title to the crown of this realm, otherwise than according 
to the Act of Settlement, or that the kings of this realm, with the 
authority of parliament, are not able to make laws and statutes, 
to bind the crown and the descent thereof shall be guilty of high 
treason. (3) By 3 & 4 Viet. c. 52 (1840), s. 4 (having reference 
to -the contingency that any issue of the queen should happen 
to ascend the throne \mder the age of eighteen), it was enacted 
that any person aiding o r abetting in bringing about a marriage 
to, as well as any person so marrying, such issue UlidST the age 
of eighteen, without the consent in Writing of the regent , and 
the assent of both Houses of PaHiam CTt previous ly obtained, 
should be guilty of treason. 

At common law, one positive witness was sufficient in the 
case of treason as in every other capital case. But by the 
salutary Act, 5 & 6 Edw. VI., c. 11 (1552), to which reference 
has been made above (j/), it was enacted that no person or 
persons shall be indicted, arraigned, condemned, convicted or 
attainted, for any treasons that now be, or hereafter shall 
be, which shall hereafter be perpetrated, committed or done, 
unless the same offender or offenders be thereof accused by two*^ 
lawful accusers ; which said accusers, at the time of the arraign- 
ment of the party accused, if they be then living, shall be 
brought in person before the party so accused, and avow and 
maintain that that they have to say against the said party, to 
prove him guilty of the treasons or offences contained in the bill 
of indictment laid against the party arraigned.” Yet for a 
cen tury af ter the passing of this Act, little if any reg ard w as 
pa id to it in crown pTosecu tWs, mfiwd had the common 
law as yet established any considerable body of rules of legal 
evidence ; this very statute, it will be noticed, uses the curious 
word “ accusers ” in speaking of those whom later ages described 
as witnesses for the prosecution. It was ever), contended tliat a 


Evidence, 
Statute of 
Edw. VL 


ihe effeot thus was that the crown could choose between charging such 
conduct as treason or as felony. 

(y) Supra, p. 268. 

37—2 
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Statnto of 
Will. ni. 
1896. 


statute of 1 & 2 Phil. & Mary, c. 10, 1554 (which, as Sir Michael 
Foster has shown, was really meant to restore to the accused 
“ the benefit of a trial by jury of the proper county, with all 
the advantages of defence peculiar to that method of trial, 
where former statutes had deprived him of it ”), had repealed 
the statute of Edward VI. by enacting that “ all trials ... for 
any treason shall be had and used according to the due order 
and course of the common law of this realm and not otherwise,” 
At the trial of the Regicides, however, in 1660. an d npmi Lord 
Sta fford’s trial, in-J>€80, it was treated as a p oint beyon d all 
doub t tha t .the..1aw_ re quired two witne sses ; and lrbm the da te 
of tlio Pogtnrnfintt tVio nfhnWfmig (subsequently 

established by the statute of William HI.) appears to have been 
taken, that although the two witnesses may depose to-different 
ov ert acts, th e acts must relate to the same species of treason ; 
so that one witness to an alTeg^ act of compassing the king’s 
death caimot be conjoined with another deposing to an act of 
levying war, in order to make up the required number. In 1691, 
a bill for the regulation of trials upon charges of high treason 
passed the commons ; but in consequence of the opposition of 
the cofirt, and a dispute between the two Houses, it fell to the 
ground. ‘ Though more than once revived, the obstinacy of the 
commons in resisting a veay just and reasonable amendment of 
the lords as to the trial of peers in the court of the High Steward, 
delayed the passing of the measure until 1 I^B, when it hera mp 
law..a s the Act 7 & 8 Will. HI, c. 8. Hithert[ o. persons accused 
of treason were under even more disadvantages than those . 
accused of felony. As a r esult of this Act., treason trial s now 
b ecame remarkably more liberal , and set an example which was 
followed only haltmgly and slowly in the conduct of the ordinary 
trial for felony. The Act provides that p risoners i ndicted for 
high treason sha ll ha ve a copy of the indictanent deli vered to 
. the m five d^ ^ rs gt loast befor^ . he . tj ial, an d a copy of the panel 
of th e jurors two days before the tri al; that they shall be 
allo wed th ^ assistance of c ounsel tHjFoughout the tr ial (z),'and 
be entitled' to process oTtEe court to compel the attendance of 
their wi tness es, who must be examined on oath (o). It remo ves 
any doubts as to th e statute of Edward VI. by requiring the 
oaths of two lawfuTm tnesses either botETo the~^^ miij overt ac t, or 
one of tho rn, to one, and the other to another overt act o^the same 


(z) The felon was not allowed counsel until 1837 : 6 & 7 William IV. o. 
114 ; although it had been permitted irregularly by indulgence of the 
court for some years. 

(a) Sworn evidence for the defence (already possible in some special 
cases) was extended to all felonies in 1703 : 1 Anne, st. 2, c. 9. But 
witnesses for the defence in felony cases were not yet compellable. 
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treason ; u nless the prisoner shall wi llingly, without violence, 
in open court, co nfess the cha rge. It i^ still more remarkable 
in that it Ijmits proseeiitions for treason to the t erm of three 
year s from the commission of the off en ce, except in the ca se of 
atte mpted assassination of the ki ng — ^a protection not enjoyed 
by murderers and thieves. The statute emanates from a 
period of great political uncertainty when many prominent 
persons, including ministers of the crown, felt that it was 
common prudence to maintain relations with the exiled Stuarts, 
just in case there should be a restoration, hence the singular 
indulgence of this provision. The contested provision as to the 
trial of peers (intended to remedy a serious defect in the consti- 
tution of the court of the High Steward, in which the peers- 
triers were a select number returned at the nomination of the 
High Steward) was included in the Act, which provided that 
a ll peers havi ng a ri ght to sit an d vote in parliament sh all be 
su mmoned on ttie t rial of any peer for treason, and that e very 
‘peef s o summoned and appear ing sha ll vote in the tr ial. By a 
lateF^atute. 7 A nne , c. 21, the time for delivering a copy of the 
indictment to the prisoner was extended to ten days ; and it 
was directed that a list of the witnesses inten(ie5 to" bes ought 
for pr oving the m dic tan«ity and of the iurv. with~^eir profes- 
sio ns fiod' places ot SBode. should be de liver ed to the prisoner 
at the same time with the copy of the indictment. But the 
operation of this clause was suspended until after the death 
of the Pretender. In our own day, it has been possible to 
simplify treason trials by applying to them the procedme of 
murder trials : Treason Act, 1945 (8 & 9 Geo. VI., c. 44. 

In recent times the tendency of the legislature has been 
to restrict rather than to enlarge the crime of treason. This 
has been made possible by creating statutory offences to replace 
those “ constructive ” treasons which the courts were compelled 
to create in their endeavours to provide a body of law to safe- 
guard the state from sedition, treachery and serious disorder. 
The statute of treasons was never meant to be a systematic 
and exhaustive body of law on the safety of the state, and the 
attempt to use it for that purpose created many obscure 
problems which fell for consideration at the most inopportune 
time, namely, in moments of public excitement and danger. A 
good example of this type of reform is seen in the law of riot. 
Since the passing of the Riot Act, in 1716 (6), the Government 
has possessed a great accession of strength in dealing with all 
tumultuous risings attended with violence, and can more 
advantageously treat the offence as felony under that Act than 


Statute of 
Anne, 1708. 


The Riot Act 
1 Geo.,1. 


(&) 1 George I, st. 2, c. 5 ; supra, p. 628. 
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as treason. A large number of offences formerly punishable as 
treason have been removed into the class of “ treason-felony ” 
by the Act 11 & 12 Viet. c. 12 (1848), to which reference has 
6 & 6 Viot. already been made. By another Act, 5 & 6 Viet. c. 51 (1842), 
“■ the offence of any person discharging, pointing, aiming, or 

presenting, at the person of the queen, any gun or other arms 
(whether containing ejqplosive materials or not) ; or striking at 
or attempting to throw anything upon her person ; or producing 
any firearms or other arms, or any explosive or dangerous matter 
near her Majesty’s person — ^with intent to injure or alarm her, 
is declared to be a high misdemeanour and punishable by penal 
servitude for seven, and not less than three, years ; or by 
imprisonment for not more than three years, and (if the court 
shall so direct) by a whipping not more than thrice during that 
period. A conviction imder this statute may be supported by 
the like evSience as if the prisoner stood charged with murder, 
so that the rule requiring two witnesses is in this case dispensed 
with. By the 33 & 34 Viet. c. 28 (1870), forfeiture and attainder 
for treason or felony have been abolished (c), 

BecentCaseik In a case arising out of the South African War, 1899-1901, 
Rex V. Lynch, ([1903] 1 K. B. 444), the defendant was tried at 
bar for treason in adhering to and aiding the enemies of the 
queen in South Africa. This case established (a) that the 
Naturalization Act (88 & 34 Viet. c. 14) does not permit naturali- 
zation in a foreign state at war with Great Britain ; that a 
British subject who renounces his allegiance and attempts to 
procure himself to be naturalized in an enemy’s country in 
time of war is guilty of high treason ; and (b) t^t the Statute 
of Treasons (25 Edw. III., stat. 5, c. 2) applies to acts committed 
either within or without Great Britain ; thus disposing of the 
contention that the words of the Act “ adhering to the king’s 
enemies in his realm ” meant only that the accused must be at 
the time in the realm. In the case of Savarkar, a Hindu, in 
1909, the offence was committed in India and sentence passed, 
in accordance with the provisions of the Indian Penal Code. 
The great notoriety the case attained was due to a point of 
international law, the prisoner having escaped at Marseilles and 
taken refuge on French territory. The Hague Tribunal for the 
adjustment of international differences rejected the claim of the 
French Government to asylum and extradited the prisoner to 
the British authorities. In B. v. Ahlers, [1915] 1 K. B. 616, 
C. C. A., it was held that not only the bare acts, but also the 

(c) On the above subject see Foster, Crown Law ; Hale, Pleas of the 
Crown ; Kelyng, Crown Cases (1708) ; Hawkins, Pleas of the Crown. C/. 
also Holdsworth, Eng. Law, ii. 449 ; iii. 287 ; iv. 492 ; viii. 307 ; Stephen’s 
Commentaries (19th ed.), iv. 121. For the Treason Acta under the Tudors, 
see Tanner, Documents, 376. 
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purposes and intention of the accused must be taken into 
consideration. In X. v. Casement, [1917] 1 K. B. 98, it was held 
after a most elaborate investigation of Edward III.’s statute, 
and the examination of numerous historical problems, that a 
British subject gives aid and comfort to the king’s enemies, 
and is therefore guilty of treason, if he does an act which 
strengthens, or tends to strengthen, the enemies of the king in 
the event of a war against the king, or which weakens or tends 
to weaken, the power of the king and of the country to resist, 
or to attack, the enemies of the king and of the country ; and 
the place of commission of the act of giving aid and comfort 
may be either at home, in the enemies’ country, or in a neutral 
State. 

The raid made in 1896 by Dr. Jameson and his freebooters 
into the Transvaal Republic might presumably have been 
treated as being a treasonable act committed against Her 
British Majesty as suzerain of the Transvaal Republic. The 
prisonei^ were, however, tried under the Foreign Enlistment 
Act of 1870, s. 11, which provides that, “ if any person within 
the limits of her Majesty’s dominions, and without the licence 
of her Majesty, prepares or fits out any naval or military 
ecKQedition to proceed against the dominions of any friendly 
State, he shall be liable to imprisonment not exceeding two 
years.” In 1887 an offence was held to have been committed 
under this Act, when General Sandoval, Sir W. Call, and others 
were indicted for embarking on a naval expedition against the 
state of Venezuela. 

The recent war produced the interesting case of Joyce v. 
Director of Public Prosecutions, [1946] 1 All E.R. 186, in 
which the House of Lords held that an alien who already owed 
• local allegiance to the British crown by reason of his residence, 
and who had also obtained (though by false statements) a 
British passport, had thereby voluntarily extended his obliga- 
tion of allegiance so that it no longer ceased when he left the 
country, but continued while the crown assumed the duty of 
affording him protection (in the diplomati^^ei^e). 

As regards the British Colonies, the la w in^ne main agrees 
with tnat ot jyielnoflier ebunfry ; but it is quite competerit'for 
‘a colony to deal with treason by its own legislation, which need 
not necessarily be in agreement with English law. The Indian 
penal code makes it punishable with transportation for life to 
wage war against the government of any Asiatic power in 
alliance or at peace with the king, or to attempt to excite 
feelings of disaffection to the government. 


British 

Colonies. 


(4) PJtmpa V. Eyre, (1870), 6 Q. B. 1, 
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Fnblio aafetgr. 


Delcnoo o{ 
the Bealm. 


A striking featur e of co lo nial legislalion on this su bietit is 
thereat number of Acts of indemnity passed after different 
rebellions. Instances of such Acts occur in Ihe l egislatio n of 
Canada, Zealand, 'St. Vincent, and Jamaica. 'Ihe. most 
important in Ae history of law is the Jamaic a Ac t (1866), which 
ind5imified Governor EyinJ&i -iny .acts done .during the 
suppressiqn.of the rising in 1865. It w as held by the Exchequer 
Chamber, in 1870, that th is Act prote cted Governor Eyre from 
being sncce ssflilly sue d in ^gland^^ qn a cau se of action arising 
out of his acts during the outbreak (d). 

It will have been obvious that the mediaeval law of treason 
is one of the sources from which has grown up a body of law 
for dealing with situations in which the state is imperilled. The 
other main source is the prerogative. Emergency legislation 
on these matters is rare in the middle ages. Under the Tudors 
the prerogative was freely used in emergency (r/. Elizabeth’s 
measures for meeting the Spanish Armada, supplemented to 
some degree by martial law). The Stuart lawyers seized upon 
the indisputable need for such powers to make them the basis 
of a general doctrine of the prerogative, which they endeavoured 
to apply both in time of quiet and of emergency. Relics of 
Tudor practice and Stuart theory are still to be found in the 
eighteenth century when it was argued that the normal jurisdic- 
tion of a secretary of state comprised some emergency powers. 
In the nineteenth century the growing complexity of society 
and the crises to which it is subject, compelled a growing 
recourse to legislation. The Napoleonic wars were the occasion 
of numerous statutes for the defence of the realm, some of them 
having the effect of suspending the operation of the Habeas 
Corpus Act as to some persons. The troubled years after the 
peace likewise produced legislation of the same sort — ^Lord 
Liverpool’s “ six acts ” are well-known examples (e). 

In the twentieth century it has become the practice to deal 
with the subject as a whole rather than piecemeal, and to 
abandon the attempt to legislate directly upon it. The Defence 
of the Realm Acts, 1914-15, conferred sweeping powers upon 
the government to legislate by orders, regulations and the like, 
and that is now the established procedure. Although those 
Acts died with the war, a similar scheme was set up by the 
Emergency Powers Act, 1920, as a permanent reserve of power 
for use upon emergency. For a third time the process was 
repeated when another war made necessary the Emergency 
Powers (Defence) Act, 1930 (/). 

( e ) Infra, p. 744 note. 

(/ ) The scope and mechanism of this act can be seen from the summary 
in Armual Survey of English Law, [1039] 34-49. 
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PARLIAMEKT 

/^HE Revolution which took place in the winter of 1688 and The process of 
1689 ean_be regarded as the first stage of the long, slow proeess * 

in which the public institutions of the country were gradually 
transf orme d and modemise^<^ From that date Englishmen 
ceased to feel at ease among the mediseval monuments which 
surrounded them. The monarchy had been the first to feel the themonarehy; 
shock, 'And after that date, in spite of differences of detail, it is 
clear that the position of the crown was firmly placed in its 
modem setting rather than in that of Caroline or Elizabethan 
• days. 

This movement of cautious adaptation progressed at different i 
fpsLces. in different departments. The law was feeling it, although 
.jm a less degree. Even so, the great mediaeval corpus of eases in 
the Year Rooks was printed for the last time in 1679 ; while, the church 
on the other hand, the great chancellorship of Lord Nottingham 
(1678-1682) laid the foundations of a system of equity which 
became a powerful means of modernising the country’s legal 
system. By a curious coin^OTce that same year, 1679-, saw 
the last edition of Lyndwood’s Provinciale — the church, too, was 
abandoning its older constitutional history ; Jeremy Taylor’s 
Doctor Dubitantium (1660) was the last English essay in 
scholastic moral theology, and in 1664 the clergy lost the last 
remnant of self-government (a). 

Those political institutions which felt the new influences 
soonest were naturally those which were least tied to the past 
^elaborate procedmes — ^for a rigid procedure was well-known, 
all through the middle ages and for long afterwards, to be the 
surest bulwark against change since nothing could destroy it 
save a solemn act of legislation. Thus the privy council, which t*>e coimca: 
had never had a rigid structure, responded rapidly to the 
changes of political life, and the cabinet emerged during the 
eighteenth century as the result of practice alone. Several 
of the more recent government departments likewise developed 
so much that they were ripe for reorganisation by statute in 
1784. Parliament and local government authorities, on the thodopart- 
other hand, were too entangled with their history to obtain 
release save by very drastic legislation. Although parliament 
was fettered — largely by the defects of municipal government — government, 
it was nevertheless a vigorous and living institution which all 


(o) Supra, p. 160 : c/. supra, 609. 
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through the eighteenth century maintained a genuine political 
activity, of which no better proof can be found than the 
numerous occasions upon which it attempted to reform itself. 

In this chapter we shall deal first with those matters which 
concerned parliament as a whole, and then with the affairs of 
each house separately. 


Summons^ 
duration, and 
intermission 
of parliament. 


The Parlia- 
ment of 1399. 


Convention 
Parliament 
in 1660. 


Convention 
Parliament 
of 1688. 


Triennial 
Act, 1641. 


The Duration of Parliament 
The duration and intermission of parliament have been the 
subject of important legislative enactments in the period since^ 
the Revolution. By the ancient legal doctrine of the constitu- 
tion, puliament can only be summoned by the king’s writ; 
when summoned its duration was formerly limited by the king’s 
pleasure alone ; and on the death of the king who summoned 
it, it was held to be ipso facto dissolved. The parliament which 
deposed Richard II. in 1869 was held, by a logical deduction of 
the constitutional lawyers of that day, to have ceased to exist 
when Richard ceased to be king (6). Nearly three centuries 
later the Convention Parliament which restored Charles II. was 
looked on as of doubtful validity because not summoned by 
i the king’s writ. The Convention acted indeed as a parliament, 

\ and even passed an Act declaring itself to be the two Houses of 
Parliament, “ notwithstanding any want of the king’s majesty’s 
writ of summons,” and “ as if his majesty had been present in 
person at the assembling and commencement of the present 
Parliament ” (c) : but it was deemed needful, or at all events 
prudent, that all its Acts should be confirmed by the succeeding 
parliament summoned in due form. At the Revolution of 1688 
legal subtleties, though still potent, were treated with greater 
boldness. The Convention Parliament which replaced James 
II. by William and Mary, passed an Act indeed, like the Con- 
vention of 1660, declaring itself to be a legal parliament, 
notwithstanding any defect of form in its summons or other- 
wise (d) ; but it was no longer thought necessary that its Acts 
should be confirmed by another parliament. 

We have seen how the king’s prerogative of calling parliament 
had been limited under Edward 11. and Edward III. by statutes 
requiring annual parliaments (e), and under Charles I. by the 
Triennial Act, passed by the Long Parliament in 1641 (/). 


(6) Supra, p. 560 ; infra, p. 590. 

(e) 12 Car. n, o. 1 ; supra, p. 471. 
td) 1 Will. 4s Mary, sees. 1, o. 1. 

(e) Supra, pp. 176-7 ; these statutes were quite iuetCective, as we have 
seen, stipra, pp. 236-7, 266, 272. 

(/) Supra, pp. 443 seq. 
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This Act was repealed, in 1664, by the “ Pensionary Parlia- 
ment ” of Charles II. (which lasted for nearly eighteen years), 
but it was at the same time provided by the repealing statute 
“ that parliament should not be interrupted or discontinued 
above three years at the most ” (g) ; and the Bill of Rights 
declared in October, 1689, that “ parliaments ought to be held 
firequently '’(h). In 1692 a bill for establishing triennial parlia- 
ments was introduced in the House of Lords and passed both 
Houses ; but William refused his assent. It was reintroduced 
in 1698 but was rejected by the commons. A similar bill, 
however, was introduced in the foUowng year and became the 
Triramial^Aet^ oc^^William and Mary, in December, 'JS^/ It 
provided that a' new parliament should be called within three 
years after the dissolution of a former one, and introduced a 
new principle by enacting further that the utmost extent of 
time that any parliament should be allowed to sit should be 
fimited to three year^ih This continued to be the law for 
two-and-twenty ■ years. | But after the suppression of the 
Rebellion in 171^he whig ministry of George V still 
sive of the macninations of the .Taenbites. djtd fearfyl lest a 
ge neral election should endanger t he st ability of the new 
dya alsty, introduced and carried the~5eptennial Act oTl 716. 
whi cyextende^thel n aximu m period of/^ar liamentfl.ry durjt tion 
to sefven yearj^(fc). It is remarkable that the bill, although 
specially ai^cting the constitution of the Commons’ House, 
was introduced in the House of Lords, its proposer being 
William, second Duke of Devonshire, whose father had been one 
of the chief promoters of the Triennial Act of 1694 (which also 
had begun in the lords). By passing the bill without a 
dissolution, parliament not only provided for the future, but 
.extended the possible duration of the existing House of Com- 
mons, (which indeed was its main object) for four years beyond 
the time for which it had been elected (1). Such a proceeding, 
^ough perfectly legal — ^for to the authority of parliament there 
Ts no limit — ^had its best justification in the real and pressing 
danger which then menaced the reigning family, and with it, 
the whole of the Revolution settlement. The special emergency 


(g) 16 Car. II. c. 1. 

(h) Sitpra, p. 505. 

(t) 6 Will. & Mary, c. 2 ; Bobertson, Documents, 138. 

(k) 1 Geo. I. c. 38. It was introduced in the Lords on 10 April, 1716, 
and received its third reading in the Commons, 26 April, 1716 ; but the 
session began on 17Harch, 1715, which is therefore its official (but fictitious) 
date. The Statutes at Large, using the old style, date it 1714. 

(l) See Dicey, Law of the Constitution, pp. 42 aeq. : " The Septennial 
Act is at once the result and the standing proof” of parliamentary 
sovereignty (p. 46). 


Triennial 
Act, 1664. 


Septennial 
Act, 1718. 
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might indeed have been met by a temporary measure ; but a 
permanent Act was deemed the safer and more constitutional 
course — at least, by the whigs. Moreover, there was much to 
be urged in favour of a change. “ Ever since the Triennial 
Bill has been enacted,” said Sir Richard Steele, who supported 
the septennial measure in the House of Commons, “ the nation 
has been in a series of contentions ; the first year of a triennial 
parliament has been spent in vindictive decisions and animo- 
sities about the late elections ; the second session had entered 
into business ; . . . the third session has ' languished in the 
pursuit of what little was intended to be done in the second ; 
and the approach of an ensuing election has terrified the 
members into a sennle management, according as their respec- 
tive principals were disposed towards the question before them 
in the House ” (m). ^he bill was strongly opposed by the tories 
in both Houses who, having long inveighed against a standing 
army, asserted that it was now to be matched with a standing 
parliament, and denounced the bill as a breach of trust with the 
constituencies, declaring that parliamentary omnipotence could 
thus be used to defeat a natural right i(n); nevertheless, it 
passed its third reading in the commons with a dissentient 
minority of only 122. ^Among the most important effects of 
the extension of the natural duration of parliaments was a 
marked increase in the stability and power of the House of 
Commons, and a strengthening of the influence of the ministry. 
Its political consequences were momentous, for it enabled the 
whigs to entrench themselves so deeply that they. could not be 
shaken for almost half a century .\ How demoralising the device 
was, can be seen from the unprincipled bargain suggested a few 
years later, whereby a further prolongation of the Septennial 
Act was to be passed in exchange'To’r the Peerage Bill (o). 
Speaker Onslow declared that the Septennial Act formed “ the 
era of the emancipation of the British House of Commons from 
its former dependence on the crown and the House of 
Lords ” (p), but the lords were more frank, one remarking that 
an annuity for seven years was worth more than one for three, 
and another that “ triennial parliaments destroy all family 
interest, and subject our excellent constitution to the caprice 
of the multitude.” It has been suggested that the difference 
between the position of the Lower House under the triennial 


(m) Quoted by Lord Mahon, Hist, of Eng., i. 305. 

(n) K. G. Foiling, The Second Tory Party, 26. 

(o) Infra, p. 606. The incident is discussed in Basil Williams, Stanhope, 
410 ff, 469 ff. The debates are summarised in A. S, Turborville, House of 
Lords in the Eighteenth Century, 164 ff. 

(p) Coxo’s Life of Sir Bobert Walpole, i. 76. 
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and septennial systems is strongly brought out by the fact that 
in'thc reign of Anne party leaders, like Harley and St. John, 
joined the ranks of llic peerage in the very micLst of their 
political careers, while under the septennial system Sir Robert 
Walpole designedly conlined himself to the House of Commons, 
and only accepted an earldom from George II. when defeat had 
closed Ids long administration. This is both true and significant; 
but it is not necessarily the result of the Septennial Act, and 
Walpole’s long ministry was only made possible by the lavish 
use of that “ influence ’( which became all the more permanent 
as a result of the Act. It is clear that the crown lost upon the 
transaction ; as for the lords, those at least who were borough 
owners found their property enhanced in value. 

From the reign of Geor ge II. down to the reitm of Victoria, 
yar ious atte mpts were made at different times to r epeal the Attempt* to 
^pte nnial Act, and to shorten the duration o f parlianyehts. In 
1784 Walpole defended the Septennial Act in a speecix' which is 
a model of whig political reasoning {q ) ; Chatham, in 1771, 

“with the most deliberate and solemn conviction, declared 
himself a convert to triennial parliaments ” (r ) ; Burke, in 1780, 
argued that more frequent elections would favour the crown, 
which alone could bear the enormous expense («) ; but in 1849 
Tennyson D’Eyncourt obtained leave to introduce a Triennial 
by a majority of five. By that time The operafion'bTan 
extended sulirage had brought the House of Commons into 
closer and more sympathetic relations with the mass of the 
people, and interest in this question sensibly declined [t). 

There is no principle involved in cither of the numbers 8 or 7. 

Any restriction on th e duration of parliaments is but a means 
to ^ eiifF -the mamtenance n f n H o uac of ■ C ommews fairly 
repres enting the wishes of the nation, as those wishes periodic ally 
changeja mldst thp vieis.«iit iiH/>s nf home and forcign^oliti cs. 

In practice it has been found that no parliam ent is c ontinued 



(j) Pari. Hist., ix. 473 extracts in C. S. Emdon, Selected Speeches on the 
Constitution (World's Classics), ii. 105. 

' (r) Pari. Hist., xvii. 223. 

(s) Pari. Hist., xxi. 603 ; Emdon, Speeches, ii. 113. 

(t) “ It is a remarkable illustration of the changes that may pass over 
party warfare, that the republican Milton at one time advocated the 
appointment of members for life [in his ‘ Ready and Easy Way to Establish 
a Commonwealth 'J ; that the tory party under Walpole and Pelham advo- 
cated triennial, and oven annual parliaments, which afterwards became 
the watchwords of the most extreme radicals ; that the whigs, taking their 
stand upon the Septemiial Act, contended against the tories for the greater 
duration of parliament ; and that a reform which was demaoded as of 
capital importance by the tories under George I and George U, and by 
the radicals in the succeeding reigns, has at present [1877] scarcely a 
champion in England.” Looky, Hist, of Eng., ii. 64. 
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longer than si x years {u) ; and indeed, wh atever be the legal 
limiTTixcd, tlie practical limit will necessarily be somewhat less, 
in order That the gOVCmWenT may retain its ije edom of dissolv- 
ing parliament_untrammelled, and that th e in convenience of a 
forced dissol ution at an untoward moment may he avoided. 
The Septennial Act r emain ed in forc e tiiri'0'll>rwheirjby the 
seventh clause of the Parliament Act it was enacted th at “ F ive 
year s shall he substitut ed for seven years as the time fixed ' for 
t he maxirdu hr aurati on of P arl i ament under the Septennial Act , 
1715 .’* During the First and Secoi^ World Wa rs it again becji me 
necessary to prolong a parliament beyond its statutory term, 
f but this was done in the more se emly manner of ann ua l rene wal 
, acts. . 

The rule that parliament was ipso facto dissolved by the 
death of the sovereign was abrogated fo Queen Anne’s reign 
by an enactment that the parliament in being at the time of a 
demise of the crown should continue for six months afterwards, 
unless s^jecially prorogued or dissolved by the new sovereign (j:). 
A statute of Geor ge I II ( 179 7) further provides, that if the 
soverei gn should die in the j pterval between t he dissolutio n of 
one parliam ent a nd day appointed by the writs of summ ons 

for nov T r.Tie^ tVie Inct preeeding parlia TUent 

shall ipso facto revive and continue in -being.._ji nless again 
dis solved, for six months (j/). The six months’ limit imposed 
by the Act of Anne was abolished by a claus e in t he Reform Act 
' of 1867, so that now the continuance of a parliamen t m being 
at a demise of the crown is in no w ay affected by that event (z). 


Imf£.m;hment 

Impeachment (a) was the last surviving occasion when lords 
and commons collaborated, save for purely ceremonial purposes. 
The procedure was cumbersome and in many points obscure. 


(u) Frequent dissolutions have reduced parliaments, at several periods, 
to an average duration of three or four years. Sir Samuel Bomilly stated, 
in 1818, that out of eleven parliaments of George III. eight had lasted six 
years. But from the accession of William IV. in 1830 to the year 1860, 
there were no less than ten parliaments, showing an average duration of 
i three years only. (May, Clonst. Hist., i. 444.) The parliament which met 
on May 31, 1859, was not dissolved till July 6, 1865, exceeding the six 
years’ practical hunt by thirty-six days. 

(s) 7 & 8 WiU. III. 0 . 15 ; 6 Anne, c. 41 ; supra, p. 522. 

\y) 37 Geo. HI. c. 127. The intervening general election is therefore 
void. The Act contains several other inconvenient provisions ; their 
original purpose was possibly to ensure that the new sovereign should not 
have to put up for seven years with a parliament elected shortly before his 
accession, but should have an early opportunity of exercising his “ influ- 
ence ’’ m securing a satisfactory parliament. 

(z) 30 & 31 Viet. c. 102, s. 61. 

(a) For the earlier history, see supra, pp. 184, 190-3, 216-6. 



IMPEACHMENT 


591 


but it was nevertheless a formidable weapon in the seventeenth 
century. After the Revolution it became increasingly anachro- 
nistic as the criminal law gradually embraced a wider variety 
of financial misdeeds, and as the growth of ministerial responsi- 
bility provided a sufficient sanction against ministers whose 
political conduct gave offence. From the year 1621, when 
Sir Giles Mompesson and Lord Bacon wore impeached, down to 
the Revolution in 1688, there were about forty cases of impeach- 
ment ; under William III., Queen Anne, and George I., fifteen ; 
and the reign of George II. was marked by one only, that of 
Lord Lovat, impeached in 1746 for high treason. 

The principal cases of constitutional importance since the 
impeachment of the Earl of Middlesex, in 1624, are the 
following : 

George Villiers, Duke of Buckingham (6). — Impeached by the 
commons before the lords on^ thirteen charges, of which the 
most important were that (1) he had neglected to guard the 
high seas ; (2) had lent a squadron of English ships to be 
employed against the Huguenots ; (3) had purchased for money 
and monopolised in his own person several of the highest offices 
of state. Sir Dudley Digges, Sir John Eliot, and six other 
lumbers of the commons, managed the accusation before the 
Imds. Buckingham delivered his answer, which was mostly 
concerned with the questions of fact, although he also invoked 
the king’s general and special pardons ; the commons were 
preparing to reply, when Charles I. dissolved parliament. In 
1828 the commons presented a remonstrance to the king, 
ascribing the evils which afflicted the kingdom to the excessive 
power exercised and abused by Buckingham, and prayed for his 
removal from office and from about the king’s person. Shortly 
I afterwards Charles prorogued parliament, and during the recess 
Buckingham was assassinated by Felton. 

Dr. Roger Mairmaring. — ^Impeached by the commons for 
three political sermons (two preached before the king), afterwards 
published under the title of “ Religion and Allegiance.” He 
maintained that “ parliaments were not ordained to contribute 
any right to the king, but for the more equal imposing and easy 
exacting of that which unto kings doth appertain by natural and 
original law and justice, as their proper inheritance annexed 
to their imperial crowns from their birth ” ; and that those 
who refused to pay taxes and loans imposed by the king’s 
royal command, without consent of parliament, “ did offend 
against the law of God and the king’s supreme authority, and 


(b) The documents relating to the impeachment of Buckingham are 
printed in Gardiner’s Documents, pp. 3-44. 


Buckingham. 

1626. 


Mainworing. 

1628. 
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became guilty of impiety, disloyalty, and rebellion,” He was 
rondenmed by the lords to imprisonment during the pleasure 
of tlic House, to pay a line of £1,000, to be suspended for Ihree 
years from the ministry, and to be incapable of holding any 
office, ecclesiastical or civil. Yet Charles almost immediately 
pardoned him, gave him an additional rectory, and some years 
afterwards made him Bishop of St. David’s (c). ' 

Thomas Wentworth, Earl of Strafford (d). — ^Impeached by the 
commons for high treason. Of the twenty-eight articles 
exhibited against him, having reference to his conduct as 
President of the Council of the North, as Lieutenant of Ireland, 
as a privy councillor, and as commander of the king’s army in 
England, one only, the 15th^charging him with levying money 
by his own authority and quartering troops on the people of 
Ireland, in order to compel them to pay, could be fairly con- 
strued as a substantive treason^ — that of “ levying war against 
the king ’’^within the statute of Edward IH. The commons 
attempted to set up a principle of cumulative treason ; but even 
if the evidence as to all the charges had been legally sufficient, 
it appeared extremely doubtful whether the crime of treason 
could be established. > The weU-known provision of Edward 
ni.’s statute was invoked in an endeavour to obtain a parlia- 
mentary declaration that his conduct constituted the crime of 
treason, but it was argued for the defence that this provision 
had been repealed by 1 Henry IV, c, 10 (1899) and 1 Mary, 
sess. 1, c. 1 (1553). ^Firmly persuaded that Strafford was an 
enemy to his country, and, if not technically, yet to all intents 
and purposes, a traitor, some of the leaders of the commons 
resolved to avail themselves of one of the worst precedents of 
the Tudor times, and to proceed by bill of attainder. The 
abandonment of the impeachment clearly shows how unsuitable 
was that procedure when the charges were political rather than 
criminal in nature. Pym and Hampden opposed this course, 
but were outvoted ; Falkland and Hyde, who shortly after- 
wards became the leaders of the royalist party, supported the 
attainder^ Fifty-nine members of the commons voted against 
the bill when it was introduced in the Lower House, and were in 
consequence placarded in the streets as “ Straffordians, who, to 
save a traitor, would betray their country.” The lords requested 
the opinion of the judges whether some of the articles of 
accusation amounted to treason, and received a somewhat 
indecisively expressed answer, which, without distinctly stating 
that the prisoner was guilty of treason, declared that “ they 

(c) Gardinor, History of England, vi. 208-211, 312-13. 

(d) Sco Gardiner, Documents, 166 ; Tanner, Const. Conflicts, App. v 
p. 277. 
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were of opinion, upon all which their lordships had voted to be 
proved, that the Earl of Strafford doth deserve to undergo the 
pains and forfeitures of high treason by law.” Apprehension 
of popular tumult prevented more than forty-five peers from 
attending at the passing of the bill (May 7, 1641), and of these, 
nineteen voted against it. ^ In the midst of violent anxiety and 
doubt, Charles I. weakly and ungenerously gave the royal assent, 
thus sacrificing the man who had so faithfully served him, and 
whom he had promised that “ not a hair of his head should be 
tMtbhed.” “The execution of Strafford,” as is remarked byj 
^arl Russell (c), “ casts a stain upon all parties in the state. ‘ 
The House of Commons were instigated by passion ; the House 
of Lords acted from fear and Charles from some motive or 
other, which, at all events, was not the right one. The admis- 
sion of the mob to overawe the deliberation of parliament was a 
sure sign that law was about to be subverted.”_> 

Archhiahop Laurf.-^Impeached for high treason in December, 
1040, and in March, 1641, he was committed to the Tower, 
where he remained until his death.^ In October, 1648, specific 
articles were exhibited against him, relating partly to religious 
matters and partly to the violent proceedings in the Star 
Chamber and High Commission Comt, m which as a councillor 
he had borne a very prominent part. The charges may be 
summed up imder the three heads of endeavo uring (1) to sub- 
vert the fimdamental laws of the realm and introduce arbitrary 
government ; (2) to subvert true religion and introduce popery ; 
and (ffj to subvert the rights of parliament. After a long trial 
and the examination of more than 150 witnesses, there appeared 
so little likelihood of obtaining a judicial condemnation, that 
the commons changed their impeachment into an ordinance (or 
bill) of attainder. The peers consulted the judges, who 
answered “ that they could deliver no opinion in this case in 
point of law, because they could not deliver any opinion in 
point of treason but wliat was particularly expressed to be 
treason in the statute of 25 Edward HI., and so referred it 
wholly to the judgment of this House ” (/). This was tanta- 
mount to a declarati on that the charges contained no legal 
treason ; but the peers (twenty only were present) passed the 
bill ; and the archbishop was beheaded on the 10th January, 


1645. ■" 

Edward Ilyde, Earl of Clarendon, the lord chancellor and darendon. 
chief minister of Charles II. from the Restoration till his own 
fall. — ^Impeached on a “ general ” charge of high treason. Of 


Bxin 


(e) English Government and Constitution, p. 66, 
(/) Lords’ Journal, 17 Deo. 1644 (vii. 103). 
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the seventeen articles against him (g), the most important were 
the first, the fourth, and the eleventh viz. (1) “ That the Earl 
of Clarendon hath designed a standing anuy to be raised, and 
to govern the kingdom thereby, advising the king to dissolve 
the present parliament, to lay aside all t hought s of parliaments 
for the future, to govern by militai-y power, and to maintain 
the same by free quarters and contributions.” (4) Tliat he 
“ advised and procured divers of his Majest y’s subjects to bo 
imprisoned against law, in remote islands, garrisons, and other 
places, thereby to prevent them from the benefit of the law and 
to introduce precedents for imprisoning of other of his Majesty’s 
subjects in like manner.” (11) That he had advised and effected 
the sale of Du nkirk (won by Oliver Cromwell from Spain), for a 
sum much below its value, to Louis XIV. of France. 

The lords, declining to follow the precedent of Strafford's 
case in favour of a “ general charge ” of treason (which the 
commons had endeavoured to get up by using the word 
“ traitorously ” in their impeacliment), refused to commit 
Clarendon to the Toyr^r. He fled from justice. In his absence 
an Act was pMseitqlQ & 20 Car. II. c. commanding him to 
surrender for trial within a limited time, and in default of 
appearance banishing him for life, subjecting him to the 
penalties of highiieason if he returned to JKn gland, and render- 
ing him incapabl e of pardon, exccp tiiy Act of Parliament . Illness 
prevented Clarendon from appearing within the prescribed time 
to take his trial, and he died in exil e at Rouen in 1 6 74. 

^Thomas Osborne, Earl of Danby . — ^Impeached for high treason 
and other high crimes and misdemeanours (h). The resolve to 
impeach him was taken by the commons on 20 December, 1678, 
and the principal charge against him was his having written a 
letter to Montagu, the English minister at theDourt of Versailles, 
empowering him, only five days after an Act had been passed 
to raise supplies for carrying on the war witjjjlrance, to make 
an offer of neutrality between France and Holland for the price 
of 6,000,000 livres. These negotiations were naturally very 
secret, and thus enabled the commons to allege t hat D anby 
had “ accroached royal power ” by dealing with them without 
consulting the council. 

The impeachment of Danby brought forward several points 
of gi-eat constitutional importance : 

(1) The letter to Montagu had been most unwillingly written 
by Danby at the express command of King Charles II., who, to 
satisfy the s.cruples of his minister, had even subjoined a post- 


(j) The articles are printed in full by Bobertson, Documents, p. 565. 
(A) See Bobertson, Documents, 566-569. 
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script in his own handwriting — “ This letter is writ by my order, 
C. R.” As the king’s authority for the letter was undeniable, 
“ the commons,” as Hallam has observed, “ in impeaching 
Lord Danby, went a great way towards establishing the principle 
(recognised by the modern 'theory of the constitution) that no 
minister can shelter himself behind the throne by pleading 
obedimce..lo the orders of his sovereign,” but is answerable 
“,for the justice, the honesty, the utility of all measures emanat- 
ing from the crown, as well as for their legality ” ; thus render- 
' ing the executive administration “ subordinate, in all great 
matters of policy, to the . . . virtual control of the two Houses 
■6f .Parliament ” (i). 

(2) As in the previous instance of Lord Clarendon, a difference 
arose in this case between the lords and commons' as to com- 
mitting the accused to the Tower. The charges against 
Danby, as specified in the articles of impeachment, could not 
be brought within any reasonable interpretation of the statutes 
relating to treason, and manifestly amounted to no more than 
a misdemeanour. After an adjourned debate, the lords refused 
to commit Danby to the Tower merely on the “ general charge ” 
contained in the word traitorously,^’ and in the absence of 
a specific allegation of some overt act of treason. The Cavalier 
parUan^t was shortly afterwards prorogued (30 December, 
■' 1678)ytod then dissolved ; but the next House of Commons, 
which met on 6 March, 1679, revived the impeachment, and 
passed a bill in similar terms to that which attempted to secure 
the appearanc^pf Lord Clarendon ; the lords then, of their own 
motion, ordered the Us her of the Black R od to take the accused 
into custody. Although the lords thus receded from the 
position which they had originally taken up, their opposition 
in' this case may be said to have checked the practice of 
“ general ” impeachments, whereby it had been dangerously 
maintained that any conduct could be construed as treason by 
the simple device of saying that the accused had acted 
“ traitorously ” {h). 

18) Another point raised in this case wa s the right of pleading 
the king’s pardon In baT^ a parliamentary impeachment. On 
being called upon to give in his written answer to the charges 
of the commons, Danby pleaded a pardon, secretly obtained 
from the king, in discharge of all the offences of which he was 
accused.y A committee of the commons found that there was 


(i) Const. Hist., ii. 411. 

ik) The same question had arisen with the word “ feloniously ” ; see 
Y.B. 13 Hen. TV. Michs. no 20 and Fluoknett, Commentary on the 
Ihdiotments, in B. H. Putnam, Proceedings before Justices of the Peace 
(Ames Foundation), cxliv. 
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“ no precedent that ever any pardon was granted to any person 
impeached by the commons of high treason, or other high crimes, 
depending the impeachment ” ; and resolved “ that the pardon 
pleaded by the Earl of Danby is illegal and void, and ought not 
to be allowed in bar of the impeachment of the commons of 
England ” ( 1 ). The question was not settled on this occasion, 
as parliament was prorogued, and the impeachment was not 
afterwards revived. ^On both legal and political grounds thev/ 
commons would seem to have been right in their contention. 
Although the king’s prerogative to grant a pardon, even before 
tri&l, was undoubtedly^ all ordinary criminal proceedings by 
indictment at the ki ng’s s uit, it was equally undoubted that in 
any “ appeal ” or prosecution for felony, not at the suit of the 
king, but of the injured party or his next of blood, the king had 
no power to remit the capita l sent ence (m). If the king could 
not deprive a private individual of his remedy at law, much less 
could ho stop an impeachment at the suit of the whole commons 
of England. Whatever its original nature, it was now 
undoubted that impreachment was not at the. suit ofythe crown. 
And on political grounds it was clear that if the plea of ^e 
accused were admitted»Jthere would be an end to the pretenued 
responsibility of the ministers of the crown, who by the inter- 
vention of prerogative might be screened from the inquiry and 
justice of parUament.N The question was not finally decided 
till the Act of Settlemait (12 & 13 Will. III. c. 2)'fleclared “ that 
no pardon under the great seal of England be pleadable to an 
impeachment by the commons in parliament.” The right of 
the crown to reprieve or pardon after sentence remains, however, 
imalfected. James I. had remitted almost the whole sentence 
on Lordr Chancellor Bacon ; and after the impeachment and 
attainder of the six Scottish lords concerned in the rebellion 
of 1715, three of them received the king’s pardon. Indirectly, 
the commons possess the power of pardoning by refusing to 
demand judgment after the lords have found the accused 
guilty ; for no judgment can be pronounced by the lords till 
after it has been demanded by the commons (n). 
oa *13 <^eB ■ right of the bishops to sit and vote on the trial of 

° ’ peers in capital cases was another question raised by the 
impeachment of Lord Danby. It was admitted that by ancient 
custom — originating in a claim of privilege by the church — 
the bishops never voted on judgment of life or limb. '/ But the 


(i) Com. Journ., 28 April and 6 May, 1679 (ix. 606, 612). It is curious 
to note that an early case in 1348 shows the commons concerned over the 
same point : Hot. Fori., ii. 201 no. 4. 

(m) Of. supra, p. 88. 

(»1 See May, Pari. Prac. (13th ed., 1924), p. 662. 
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' commons contended that as the final judgment often depends 
upon the preliminary proceedings — ^as in this ease upon the 
validity of Danby’s plea of a pardon in bar — ^the bishops ought 
not to vote on such preliminary proceedings. The lords, 
however, passed a resolution, which has ever since been adhered 
to, “ that the lords spiritual have a right to stay and sit in court 
in capital cases till the court proceeds to the vote of guilty or 
not guilty.” This is in conformity with the 11th chapter of_ 
the Constitutions of Clarendon (11th Hen. II.), which expressly^ 
required the bishops to be present on trials, but, in deference to , 
the canon law, excused them from voting when it^amc to aj 
question of life or limb (“ episcopi . . . sicut barones ceteri, 
deb^t interessc judiciis curike domini regis cum baronibus, 
usque perveniatur in judicio ad diminutionem membrorum, vel 
mortem ” (o). The limited exclusion of the bishops applies 
only to purely judicial proceedings. They are fully entitled to 
vote at every stage of a bill of attainder, which, though judicial 
in substance^is in form a legislative act — even though it affect 
the life of the person attainted. In the attainder of Sir John 
Fenwick, in 1696, the bishops voted in all the proceedings, 
including the final question for the passing of the bill. 

(6) Another point raise<f forlhe first time on the trial of effect of 
Lord Danby, w as, w hether an impeaclunent abated on the pronlgltion?^ 
prorogation or dissolution of Parliament. A few years pre- 
viously, in 1673, a committee of the lords appointed to inquire 
whether “ appeals, either by writ of error or petition, from the 
proceedings of any other court, being depending and not 
determined in one session of parliament, continue in statu quo 
until the next session,” had reported in the affirmative/and 
their report had received the confirmation of the HousK ^ 

March, 1679, a similar decision was come to by the lords with 
regard to the effect of a dissolution of parliament, as distin- 
guished from a prorogation from session to session. It was also 
resolved (with special reference to Lord Danby’s case) “ that 
the dissolution of the last parliament doth not alter the state 
of the impeachments brought up by the commons in that 
. parliament ” (p). This was logk^al, to the extent that it treated 
impeachments in the same manner as other judicial proceedings 
under the rule of 1673 (g), and continued to be the law of 
parliament until 1685, when, in order to secure the escape of the 
“ popish lords ” then under impeachment, the previous resolu- 
tion was reversed and annulled (r). The lingering impeachment 

(o) Supra, p. 69. (p) Lords’ Joum., March 18, 19, 1679 (xiii. 466). 

{q) But it made the discontinuaince of legislative proceedings by a 
prorogation or dissolution look somewhat anomalous. 

(r) Lords’ Joum., May 22, 1686 (xiv. 11). 
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of Lord Danby, which had been continued by the first decision, 
was put an end to by the last. He had suffered five years’ 
imprisonment in the Tower, not being admitted to bail until 
1684. He subsequently took an active part in public affairs 
tmder William HI., by whom he was created Marquw of Car- 
marthen (1689), and, in 1694, Duke of Leeds.'-'^ In 1695 he was 
again'impeached by the commons on a charge of corruption ; 
but the principal witness fled to the continent, and so no further 
proceedings were taken.^'He died in 171^. The question of 
abatement was not finally settled untfi 1791, when a dissolution 
having intervened during the impeachment of Warren Hastings, 
it became necessary for parliament to review the precedents of 
former impeachments and to pass its judgment on the contra- 
dictory decisions of the lords. After full discussion, it was voted 
in both Houses, by large majorities, that .by the law and custom 
of parliament an impeachment pending in the House of Lords 
continued in siaiu quo, from one session and from one parliament 
to another, until a judgment shall -h ave been giv en (s). 

Edward Fitzharris . — ^Impeached by the commons for high 
treason. Their real object was to elicit disclosures of a pre- 
tended “ popish plot,” and so ..aid the progress of the Exclusion 
Bill against the Duke of York. Fitzharris was (or had been) a 
secret agent and informer used by the court against the whigs. 
He doubtless knew a great deal — ^possibly too much, and it was 
thought that Charles H. wanted him hanged. In order to 
prevent the commons from pro.ceeding with the 'impeachment, 
Charles II. instructed the attorney-general to proceed against 
Fitzharris in the King’s Bench for a treasonable libel. At the 
same time, the lords raised an important point of constitutional 
law, namely, whether a commoner could be impeached for a 
capital o ffenc e, and in the interest of the court, they voted that 
“ Fitzharris should be proceeded with according to the course 
of common law, and not by way of impeachment.” The 
grounds of their decision were not stated ; Tjut the fact of his 
being a commoner appears to have been mainly relied on. 
They were supported by a supposed authority in the case of 
Sir Simon de Bereford in the 4th Edward III. Sir Simon, 
however, was not impeached by the commons, but charged 
before the lords, at the suit of the crown, of participation in the 

(«) Pike, Const. Hist. House of Lords, p. 233, remarks, “ It may perhaps, 
also be considered a general principle that neither prorogation nor dissolu- 
tion of Parliament will put an end to impeachment by the commons' before 
the lords.” In the cases of Warren Hastings and Viscount Melville {of. 
infra, p. 601), special Acts of Parliament -were passed to remove all doubt 
on the matter, and “ it is not improbable that these precedents would be 
followed upon any future impoacbinent, as each of these Acts had reference 
only to the particular case under consideration atythe time.” — Ibid., 
p. 234, ^ 
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treason of Roger Mortimer. After giving judgment against 
him, the lords made a declaration (which, as being made “ with 
the assent of the king, in full parliament,” has been regarded by 
some as a statute), “ that the aforesaid judgment be not drawn 
into example or consequence in time to come, whereby the said 
peers may be charged hereafter to judge other than their peers, 
cdntnaiy to the law of the land ” (i). Even if this declaration 
amounted to a statute, which was doubtful, it clearly applied to 
cases similar to that of Bereford, and not to an impeachment at 
the suit of the commons. In subsequent cases the lords had 
violated their own declaration by trying commoners for capital 
offences at the suit of the crown. But an impeachment by the 
commons had come to be a proceeding of a totally distinct 
character. The reign of Richard IT. afforded several precedents 
of the impeachment of commoners ; and the right had been 
exercised, without question, so recently as the time of Charles 
I. («). The commons met the decision of the lords by voting 
it “ a denial of justice, and a violation of the constitution of 
parliaments', and an obstruction to the further discovery of the 
y popish plot,” and “ that for any inferior court to proceed against 
Edward Fitzharris, or any person, lying under an impeachment 
in parliament for the same crimes for which he or they stand 
impeached, is a high breach of the privileges of parliament ” (®). 
The king shortly afterwards dissolved parliament, and the 
prosecution (rf Fitzha rris by indictment in the King’s Bench 
was proceecled” with. He pleaded in abatement that an 
impeachment was then pending against him for the same 
offened, but the plea was disallowed, and he was found guilty 
and executed (j/). 

The unconstitutional theory of the lords put forward in the 
isolated case of Fitzharris has been superseded by a later 
decision. After the Revolution, in 1689, Sir Adam Blair and' 
four other commoners were impeached of high treason in having i 
published a proclamation of James 11. A committee was 
appointed to search for precedents ; and after full deliberation, 
and rejecting a motion requiring the opinion of the judges, the 
lords came to a resolution to proceed on the impeachments (z). 


(t) Bot. Pari. ii. 53, 54 ; cf. Hallam, Ckinst. HUt. ii. 446. The principle 
used in the text to distinguish Bereford’s Case could only be valid when 
impeachment came to be recognised as independent of the crown. It is 
not clear how early that view was ; Richard II. oertaizily cast doubt upon 
it (supra, p. 102), and so did Charles I. (supra, p. 457). 

(u) MeUnwaring's Case, supra, p. 601. 

(x) Com. Joum. March 26, 1681. 

(y) 8 St. Tr. 326. Cf, ihe account of this very mysterious affair in 
David Ogg, Charles JI., ii. 617, 624 fif. 

(z) Lords’ Joum., xiv. 260, 262-264 ; May, Pari. Prac. (13th ed. 1924), 
662. 
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William Bentinck, Earl of Portland ; Edward Russell, Earl of 
Orford ; Charles Montagu, Earl of Halifax ; and John, Lord 
Somers, four whig peers impeached for high treason by a tory 
House of Commons for their share in promoting the Spanish 
partition trea ties in 17 00. and for other alleged illegal practices. 
The two Houses quarrelled as to the time and mode of the trial ; 
and as the commons refused tQ.appear on the day appointed to 
bring forward their evidence, the impeached ministers were 
/acquitted (a). There Svas probably some foundation for several 
of the minor charges, but few have’pretended to justify the 
f impeachments, which, as Hallam observes, “ have generally 
Ibeen regarded as a disgraceful instance of partY_ spirit.” 

Henry SachevereU, rector of St. Saviour’s, Southwark, 
impeached by the commons for two s erihons preached, the one 
at Derby, the other at St. Paul’s,~hrwKiQh_he inculcated , the 
doctrine of unlimited passive obedience. A prosecution charac- 
terised by Hallam (6) as “ bfhigli importance in a constitutional 
light, and is not only the most authentic exposition, but the 
most authoritative ratification, of the principles upon which the 
Revolution is to be defended.” “ The managers appointed by 
the House of Commons,” says Loekhart, an ardent Jacobite, 
“ behaved with all the insolence imaginable. In their discourse 
t hey boldly asserted , even in her Majesty’ s presence^ that, if t he 
right to the crown was hereditmy andTridefeasible, the prince 
^•rond siprs ~(meaning tcg~kjng);' ^d not the que en, li adlhc 
l egal title to it, s he having no claim thereto but wfiat she~ow cd 
t o the people ; and that by the Revolution principles, on which 
the constitution was founded, and to which the Ihws of the land 
agreed, the people might turn out or lay aside their sovereigns 
as they saw cause. Thou^, no doubt of it, t here was a g reat 
deal of truth in these asgEmo ns. it is easy to be believed that the 
queen wa s not well pleas ed to hear them m aintained, e ven in h er 
Own prSence. andlti so solemn a manner, hefnte such a great 
concourse of her subjects. For, though princes do cherish 
these and the like doctrines whilst they serve as the means to 
advance themselves to a crown, yet, being once possessed 
thereof, they have as little satisfaction in them as those who 
succeed by an hereditary unquestionable title ” (c). TJxcJurds 
fminH .<snphPYeypll fpiilty by fifMmt gji to 52 ; blit pnsscrl only a 
slight sentence, of suspension S-qm preaching fqr three years 
ari d {EatJ Eis_s a?nons should be biro t by the h ands~ i5r~the 
common hangman. , Que en .^ne~-afterwards rewardec L him 
with the r ich living o f Sf'.~Andrew’s7Ho lborn. He~died in 1724. 

^ 14 St. Tr. 233. 

(b) Ckiast. Hist., iii. 204. 

(c) Lockhart Papers, i. 312. 
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Politically, thc^whigs had made a tactical blunder of theffiirst^, 
^ ^pnitude in prosecuting the JLJoctbr, for the trial rallic-d a l arge 
b ody of torv opinion which broke up the ministry ancTr citurncd 
a tory majority at t he ensuin g ion (d). 

Robert Harl ey, Earl of Oxford; Henry St. J ohn, Viscount Oxford, 
BoUrigbroke ; and Ja mes But ler, Duke of Ormond . — ^Tory S'or^nd’, 
ministers impeached by the commons for their share in nogotiat- I7i8-i7i7, 
‘ing the Peace of Utrecht, in 1713. Bolingbroke and Ormond 
fled to France, and were attainted in their absence. Oxford 
alleged in justifleation the immediate commands of the sovereign 
for what he had doi^e, a defence which though it had failed to 
shelter Danby, and would not be tolerated ,now. found many 
supporters in the tiien unsettled .statej)f Jhe theory of ministerial 
responsibility. After two “years’ imprisonment in the Tower, 

Oxfo rd was set at l iberty, the commonsj^ unable to agree with 
/b.e lords as to the mode, of procedure, having declined to 
continue the prosecution. The House of Lords, which con- 
tained so many ministers, ex-ministers and possible future 
ministers, fully realised that political life would be impossible 
if every new party victory were to be followed by the impeach- 
ment of the former ministry. The mmierous obscurities of the 
procedure were therefore used to create delay wMe feejing died 
down. “ 


This is the last instance of purely political im peachm ent. 
Constant— resp o n sible to parliament, ministers have been 
restrained from the commission of the graver clas.s of ofl'ences, 
and for minor errors of pob'ey or conduct the loss of power has 
proved a sufficient punishment. 

Warren Hastings ; Lord Melville. — “ The last hundred 
years,” says May (c), “ present Init two cases of impeachmcoit — 
the one against Mr. Warren Hastings, on charges of misgovem- 
,,f^ent in India, the other against Lord Melville (in 1804), for 
alleged malv ersation in his office. The former was not a 
ministe r of the c rown, and he was accu.scd of offices committed 
.beyond the reach of pa rliamentar 3 ' contro l j/and the offences 
(charged agai nst the S tter had no relation to his political duties 
' as a responsible minister.” 

The House of Lords 


Wanitti 

Hutiog*, 

1788. 

MislriUc, 

1804. 


Since the Revolution, the House of Peers — ^the lineal repre- 
soatative of the- old Curia Regis— has undergone changes in its 
numbers, composition, and political weight and influence. 


(d) Keith Feilin^, Second Tory Party, 41 1 ; A, S. TurbsrviJle, Hoiue 
of Lords in the Eij^teenth Century, 96 B . ; Lecky, History of Kn^land, 

L63fi: 

{t) Hay, Const. Hist., ii. 93 . 
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greater even than the changes which, during the same period, 
have so materially affected the practical exercise of the authority 
of the crown in government and legislation. In the parliament 
of 1454, the last held before the outbreak of the Wars of the 
dumber of Roses, the niimber of lay peers who attended was fift y-six. In 
1485, only twenty-eight received writs of summons to the first 
parliament of Henry VII. The greatest number summoned by 
Henry VIH. was fi^-one, which was slightly increased during 
the reign of Elizabeth. In the meantime, by the suppression 
of the monasteries and the consequent removal from the Upper 
House of about thirty y>bots and priors, the spiritual peerage 
(including five of the new sees created by Henry VHI.) had been 
reduced to the number of twenty-^, at which it has ever since 
«apid inorcttso remained. The four Stuart kings (ueated 198 new peers, but as 
ptnS^'wngs. during their reigns ninety-nine peerages became extinct, the 
number of the peerage at the Revolution of 1688 actually stood 
at about 1^ which was raised by William IH. and Queen Anne 
to 168. 

The House of Lords was further increased in 1707, on the 
addition of passing of the Act of Union with Scotland, by the addition of 
tatirep^M sixteen representative peers from that ki ngdom , elected at the 
Scotland, commencement of every Parliament. The lords were ill at ease 
i ■ with the introduction of so unfamiliar an element to their 

House. They soon found themselves in the odd position of 
having to sit on election petitions, as well as having to settle 
the difficult qu^ tion of the relationship between Sco ttish. 
English and British peerages. The matters were dealt with in 
an atmosphere of some animosity, and the decisions were 
rendered the worse by their inconsistency, and by the influence 
of political considerations (g). Thus, what happened if a 
Scottish peer received a British peerage ? In 1708 the Scottish 
Duke of Queensberry was created British Duke of Dover and 
took his seat as a hereditary peer ; but in 1711 when the 
Scottish Duke of Hamilton was created Duke of Brandon, the 

( / ) Attempts wore made in I S34, 1836 and 1 837, to exclude the episcopal 
element altogether from the House of Lords, but unsuccessfully. It was, 
however, determined by the legislature in 1847, when a new bi^opric was 
created for Manchester, that no increase in the existing number of twenty- 
six bishops iu the Upper House should take place (10 & 11 Viet. c. 108). 
The two archbishops, and the bishops of London, Durham, and Winchester 
have always a right to sit in parliament, but the bishop last elected to any 
other see (except Sodor and Maa, whose bishop is in no case a lord of 
parliament), cannot claim a seat rmtil another vacancy has occurred. May, 
Const. Hist., i. 301 ; Pike, Const. Hist. House of Lords, p. 369 ; Anson, 
Law and Custom of the Const., vol. i. 210. 

(g) For the details of what follows, see May, Constitutional History, i. 
192 ; Holdsworth, History of Knglish Law, xi. 6 ; Turberville, House of 
Lords in the Eighteenth Century, eh. v. 
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House refused to allow him to sit, and maintained that attitude 
until it again reversed itself in 1782 by permitting a later Duke 
of Hamilton to sit as Duke of Brandon. There was_a Jeeling that 
the sixteen statutory wpresentative peers was the maximum 
number of Scots which the Bouse could tolerate m any capacity 
— even when furnished with British titles. Governments soon 
foimd a way round this rul e by conferring British peerages upon 
the heirs apparent to Scottish titles ; in MclTcases thcHouse 
did not venture to unseat a British peer when he subsequently 
inherited a Scotti^ title. \/ / 

In 1709 the lords heard their first election petition and 
reached the position that a Scottish peer who also held a 
.^itish peerage was not entitled to vote for the Scottish repre- 
sentative — ^which was logical under the rule of the Queensberry 
.case^ since a lord who sat in person had no need to be repre- 
sented. But it created a grievance after the Hamilton case of 
1711, for the position now was that a Scottish peer who also held 
a British peerage could neither sit nor elect, but was in “ a 
worse condition than the meanest or most criminal of subjects.” 
yhis disfranchising decision remained until it was reyersed in 
1798 .'. 

Beneath all this lay a political and a social pr^lem. Scotland 
was a much poorer country than England ; even her dukes were 
much inferior to the English great families in material resources. 
It was the great pride of the House of Lords that their members 
were completely independent economically and politically of 
any outside power, whether it be the crown, the ministry, or an 
electorate. The House was an oligarchy, no doubt, but it was 
not unmindful of such merits as even an oligarchy might 
possess (A). Into this scheme the Scots brought the anomaly 
of their election, and the defect of their economic w eakness. 
We have just seen the vicissitudes of their struggle to obtain 
British (and therefore hereditary) scats ; they were also irughty 
place-l^nters. Inevitably they looked to the crown and the 
ministry of the day for the furtherance of their fortunes. They 
freq uently v ote d as a solid b lock and c ou ld thereby ho0 the 
balance in many a division. Politically, they were an asset, 
or a menace, to’ any government. The election of Scottish 
tepresentative peers was immediately captured by the. govern- 
ment and kept under go vernment, control. It must also be 
remembered that the Scottish lords could influeime the elections 
of the forty -five Scottish members of th e Hou se of Commons to 
a very considera ble ext en t, and so thm r supporfwas "desirable 

• (A) 6ee the essay on the position of the aristocracy in chapter ii. of 
Leol^’s BUstory of England, which admirably eicpresses eighteenth- 
oentury thought on the subject, although written about 1877. 


Problems 
created by 
the Soottiah 
peers. 



604 


PARLIAMENT 


PaitiBan 
creatiotu 
of peeiH. 


Croations 
of 1712. 


on tliat account also. The total result of_alUthis was very 
curious : by .holdin^he. balance of power, and by selliqg their 
supp qrt t o wha tever ministry w as in offic e, the Scots could 
^ert n pnwf^fn) inflii^nre upon English affairs ; but when 
par liam ent cam e to deal with Scottish matters, t he S cottish 
represen tatives in both houses w ere easily voted dow n, as 
happen^ on a number of occasions (i). 

^ Party politics during the reign of Queen Anne was subject to 
dolent changes, and as party spirit came to be more and more 
a permanent factor in public affairs, it necessarily followed tlrnt 
a hereditary chamber should respond imperfectly to sudden 
changes of the nation’s mood, and that, even apart from 
moments of great crisis, the political complexion of the two 
chambers should not always match. Conflicts between the two 
houses in the past had generally been on matters of privilege (fe), 
but there was now the possibility of conflict upon matters of 
general politics. Under these circumstances, ministers some- 
timfis-feltjhat the;^ aHdtlieff'policies were insufficiently repre- 
sented in the upper house, and therefore asked th^ crown to 
exercise the prerogative of creating new peers to remedy the 
situation. 

It was not a question of simply creating an arithmetical 
majority sufficient to pass a particular measure ; neither party 
was sufficiently disciplined for accurate forecasts to be made, 
but ministries did feel that the proper presentation of their 
views in the lords was necessary, and they seem to have felt 
that generally that was sufficient. Such a situation arose in 

upon a toryjn|jority 
of. four tory peers, 
although they had to yield to whig protests hy also-elevating a 
fi fth, a wh ig, wi th-them . The net gain was therefore three (1). 
More serious was the creation of the famous “tory dozen’’ in 1712. 

The government which took this decision ^m) suffered from 
the weakness which often afflicted coalitions, and was further 
hampered by the personal feud between its two leaders, Harley 
(now Earl of Oxford) and St. John (soon to be Viscount Boling- 
broke) ; its large tory majority m the commons waa not 
unanimous (there was a vigorous October Cl ub, and a still more 
vigorous M arch C IuIj. while “ highflyers ’’ and “ whimsicals ’’ 

{i) The malt tax of 1713 (Torberville 166) and the act to amend the 
Scottish law of treason, 7 Anne, o. 21 (1709 ; ibid., 94) are examples. 

(A:) The proceedings in As)d}g v. White (vrijra, p. 649) show that privilege 
was still a fruitful cause of dissension between the Houses. 

(!) On this incident, see Turberville, House of Lords in the Eighteenth 
Century, 44. 

(to) For the very complex political situation at the moment, see Turber- 
ville, op. eit., 111-118, 166, and Keith Felling, The Tory Party, 424—446. 
The principal issue was the Peace of Utrecht. 


in the commons, obtained the creation 
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formed other groups) ; there was an alleged financial scandal, 
and an agitat on against the Naturalisation Act resulting in 
its repeal In) , Loid Nottingham, a staunch tory, but still more 
uncompromising chuichman, deserted his party to enter mto 
an unholy bargain i\ith the vhigs to pass his Occasional 
Conformity Bill (o) ; the mysterious “ Scottish plot ” had s et 
lords and commons at odds ; and, above all, there was the 
great issue of peace or war, and the rapidly approachmg problem 
of the succession. The House of Loids could, with an effortT 
produce a very slight whig majority agamst the government, 
but the cross-currents were so strong that a settled policy 
became exceptionally difficult. The sixteen Scottish peers 
added materially to the complexity of the situation. 

Th^ twelve new peers took their seats on 2 January, 1712, 
and tha^^very ^^Lsoted for court and turned the division. ’ 

It was universally understood that their presence was injnnded 
to strengthen the peace party in the lords ; but there was a 
se condary iMtive. “ I asked Lord Oxford afterw 9 .rds,” wro^^e 
Lord DarGhouth, who as Privy Seal had the disagreeable duty' 
of prepaimg the warrants, “ what was the real inducement fou 
taking so odious a course, when there were less shocking meanif 
to have acquired the same end. He said, the Scotch lords were 
grown so extravagant m their demands that it was high time 
to let them see they were not so much wanted as they imagined ; 
for they were now come to expect a leward for every vote they 
'gave ” (p). These cieations for partisan purposes were greatly 
resented, and fum'shed one of the articles of impeachment 
exhi bited against Oxford in the next reig n, h. 

A few days later a royal message authorised the House to stanhope’i 
consider the possibility of substitutmg hereditary for elective *" 

Scottish peers (q), for it was obvious that the two principles 
wire then incompatible. There was no result, but m the next 
reign the matter vas again raised m consequence of the political 
activities of the Prince of Wales who, at the head of a group of 
dissident whigs and torus which met at Leicester House, was 
m opposition to his father. The fear that the Prince might, on 
coming to the throne, make use of his prerogative to overthrow 
the still subsisting whig majority m the Upper House by the 
creation of more tory pecis induced the whig mmistry of > 
Sunderland and Stanhopi in 1719 to put forward proposals for 
the limitation of the rovaljiiciogati ve of cr eating peers. With’ 


(n) Infra, p 767 

(o) Irifra, p 720 The whigs in return abandoned the dissenters and 
their principle of toleration to get Nottingham’s help against the peace. 

(p) Burnet, vi 96 
(9) Ibid , 99 
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the concurrence of George L, a bill was introduced by the Duke 
of Somerset providing that, with an exception in favour of 
princes of the blood, the crown should be restrained from 
augmenting the then existing number of 178 peerages by more 
than six, although new peerages might be created in the place 
of any which should become extinct ; and that twenty-five 
hereditary peers should be substituted for sixteen elective peers 
of Scotland. This unprecedented scheme aroused violent 
controversy in the press and in the country, and even terminated 
the life-long friendship of Addison and Steele. In the lords 
great attention was directed to the question of the bearing of 
this bill upon the Act of Union, whose provisions were generally 
felt to be in some way “ fundamental.” It was commonly 
realised that the change in the Scottish peerage was the crux of 
the whole scheme, and that the imlimited prerogative of creation 
was dangerous. The larger aspect of the probable effects of the 
bill upon -the balance of forces in the constitution gradually 
came to the fore, however, and the bill was strongly opposed in 
' the House of Commons by Sir Robert Walpole and others, and 
finally rejected by a large majority (269 to 177) (r). Had it 
passed into law it would have transformed the House of Lords 
into a close aristocratic body, independent alike of the crown 
and of the people. It would have eliminated from the complex 
mechanism of the constitution what has been termed its “ safety- 
valve ” (s ) — that power of creating peers by which the sovereign, 
on the advice of his responsible ministers, is enabled, in cases 
of great emergency, to force the peers to bow to the will of the 
people, expressed by their representatives in the House of 
Commons, and thus to render possible the smooth and con- 
tinuous working of om: present system of parliamentary 
government. 

f fAt the accession of George HI. the number of peerages 
.'amounted to only , 174. but t hroughout bis long reign new 
j creat ions were mu ltipUfd witTi iiuprf»oPilpnt f!H profu sion. In 
the earlier part of his reign the power of creating peers was 
mainly exercised by the king himself, as one means of carrying 
•^ut his determination to break up the system of party govern- 
ment jj but the ym mger William Pi tt, on acceding to office, 
empl^ed it for andiner and a far nobler purpose. The consoli- 
dation of his own authority as minister was naturally one of the 
objects which he had in view, but his great aim was to reform 


(r) See E. R. Turner, The Peerage Bill of 1719 in Eng. Hist. Rev. 
xxviii, (1913), 243-259 ; Turberville, The House of Lords in the XVHIth 
Century (1927), ch. 6; C. S. Emden, Speeches on the Constitution, i. 
106-111 for Walpole’s speech. 

{a) Bagehot, Eng. Conftt. 229. 
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••the House o£Xiird&.by- nha,n p rin f r it. from a naJ TOw an d exclusive 
caste into a large representation of the intellect, the'ichieve- 
ments, arid more especially of the wealth of_ England. He 
wished, he said in effect, “ to reward jtng‘it,_to recruit the 
peerage from the great landowners and other opulent classes, 
and to render the crown independent of factious combinations 
among the existing peers ” (<). This policy had in fact been 
the 'practice, to some extent, of his predecessors, and it is 
abundantly clear that among their creations there were many 
men whose merits were conspicuous (m). With this object, 
while himself disdaining honours, Pitt dispensed them to others 
with the greatest profusion. In the first five years of his 
administration he created forty-eight new peers ; at the end of 
eight years he had created between sixty, and seventy ; and 
later, in the two years 1796-1797, he created no less than thirty- 
five. In ISOlj at the end of his seventeen years’ administration, 
"Eisyereations had reached the total of 141. 

'^he example set by Pitt was followed by succeeding ministers, 
and at the end of George IH.’s long reign of sixty years the 
actual number of peerages conferred by that king ^including 
some promotions of existing peers to a higher rank) amounted 
to t he enorn mus numb er of 888^ . The House of Eords was Addition of 
further augmented on -the union with. Ireland in- 1801, by the .entotivo 
addition of ^enty-eight Irish representative peers, elected, not 
for each parliament only like the Scottish representative peers, 
but for life — a variation evidently suggested by the experience 
of the older system. At the same time four Irish b ishops were 
admitted to seats in the Upper House of the United Kingdom, 
sitting by rotation of sessions as representatives of the Irish 
episcopate. But on the disestablishment of the Church of 
Ireland in 1869, the Irish bishops lost their seats in parlia- 
ment (as), and no elections for the^Irish representative peers 
TSve taken place since 1921. 

(t) Speech on January 16, 1789, quoted by May, Const. Hist., i. 278. 

(u) See the instances cited in Turberville, op. cit., 419. 

(x) There were other differences in the mode of treating the Scottish and xhe peerages 
Irish peerages. From the date of the union with Scotland the crown of Scotland 
has been debarred from creating any new Scottish xieers, but the then and Ireland, 
existing peerage of Scotland was perpetuated in its integrity. On the 
union with Ireland, however, it was determined gradually to diminish the 
excessive numbers of the'Trish nobility, and it was therefore provided by 
the Act of Union that only one Irish peerage should be created for every 
three which should become extinct, until the reduction of the number to 
100, at which figure it should be maintained by the creation of one Irish 
peerage as often as a peerage became extinct, or as often as on Irish peer 
should become entitled, by descent or creation, to a peerage of the United 
Kingdom. At the some time the privilege was granted to all Irish peers 
(except the representative twenty -eight for the time being) of sitting m the 
House of Commons if elected by any constituency in preat Britain but not 
in Ireland. The peerage of both Scotland and Irel^d has been under- 
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Ifie vast increase in the peerage under George III. affected 
not merely the numbers but the whole character of the House 
of Lords. For tl y first time in our histor y, observes J. R. 
Green {y), “ it became the dist inctly conservative element in 
our c^stitoUon. The full import "ofTilt's changes has still to 
be revealed, but in some ways their results have been very 
different from the end at which he aimed. The largeiummbers 
of the peera ge, though due to the will of the crown, ha^practi- 
cally rbcJHniisc from any in fluen ce whic h the crown'ean 
exert byjthe distribution^ honoursj This_change~pnc^the 
power of the crown has_heen -practically wielded by the House 
of Commons, has rendered it far harder to reconcile the free 
action of the lords with the regular working of constitutional 
governmwf- On th® other hand, the larger number of its 
members has rendered the Ho use more res ponsive tq_public 
opinion, when public-opinien— js-strongb^ _ pro nounced ; and 
the political tact which is inherent in great aristocratic 
assemblies has hitherto prevented any collision with the 
Lower House from being pushed to an irreconcilable quarrel. 
Perhaps the most direct result of the change is seen in the 
un doubted popularit y of the House of Lords with the mass of 
the peop le. The large number of its members, and the constant 
additions to them from almost every class of the community, 
has secured it as yet from the suspicion and ill-will which in 
a^nost every other constitutional country has hamppred the 
meclive working of a second legislative chamher/’^^^ 

I'JThc largely increased numbers of the House of Lords, and 
the more representative character which it had acquired 
through the changes in its composition here briefly sketched, 
had enabled it to preserve very much of its ancient authority 
and political influence. But it has nevertheless tended — 
especially since the Reform Act of 1882 — -to d^line more and 
mor e from the posit io n of a c o^rdn^e legislafiYJB. power, and 
to Be_cpme_5iaiply._a revising and suspending Hopse — altering 
and modif yin g bills sent up from, the co mmons, rejecting them 
sometimes wlmn the mind of the nation is hot thoroughly "made 
up in their favour, but yielding to the national will whenever 
unequivocally expressed (2). 


going a process of gradual absorption into the peerage of the United 
Kingdom. In order to adjust the inadequate representation of their peerage 
Scottish peers have, of recent years, been admitted in more coneiderablo 
numbers to hereditary seats in the House of Lords of the United Kingdom 
For the mode of election and the status of the Scottish and Irish peers, cf. 
L. O. Fike, Const. Hist. House of Lords, pp. 368 aeq . ; Anson, Law and 
Custom, 1 , 219-222., 

(y) Short Hist, of Eng. People, p. 792 (published in 1874). 

(z) Tho Earl of Ueiby, in spooking against the second reading of tho 
Corn Importation bill, in 1846, said : “ My lords, if I know anythmg of 
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The constitutional position of the lords with regard to 
legislation of which they disapprove, but which is supported 
by the ministers of the crown, the House of Commons, and the 
people, may be said to have been definitely settled by the result 
of the memorable struggle with the Upper House in 1881 and 
1882 on the passing of the Reform Bill. After sixteen peers 
had been created to assist the ^ogress of the measure, the 
continued opposition of the House of Lords was at length over- 
come by the private persuasions atthfejdng, and the knowledge 
that he had consented to his ministers’ request for power to, 
create a sufficient number of peers to ensure a majority (a). . ' 

The threatened- oreati<B>>- nf peers wa s denounced at t6e 
time byi_tfee DiAe of Wellington and the tory party generally 
as “ sn. un con stifcutib nar exercise of the prerogative ” ; but it 
was admirably answered by~Ea rl Gre y : “ I a dc what wo uld be 
the consequences Jf .we guppmse-Ahat. eimk n prPTV)fTgfiw 

did not exist , or could not be conrtitutioimUy_ex£srcised ? The 

S mns j^ve a control over the power of the crown, by the 
ege, in extreme cases, of refusing the supplies ; and the 
crovjn has, by means of its power to dissolve the House of 
Conunons, a control upon any violet and rash proceedings on 
the part of the commons ; but if a majority of this House is to 
have the power, whenever they please, of opposing the declared 
and decided wishes both of the crown and the people, without 
any means of modifying that power — ^then this coimtry is placed 
entirely under the influence of an uncontrollable oligarchy. I 
say that, if a majority in this House should have the power of 


the consti tutional value of this House, it is to interpose a salutary 
obstacle .tC~rasli und-incOnsiderate legislation ; it iOo jnotwt Ijeople 
from the consequences of their own imprudence. It never has bera the 
cour se of this House to resist a continued and deliberately formed public 
opinlmTJ ^our lordships always have bowed, and always will bow, to the 
expres sion o f such an opinion ; but it fa yours to ohsck hasty le^slation 
leading to irreparable evils.” (Hansard, Deb. Ixxxvi., p. 1176.) Similarly, 
Lord Lytidhurst, speaking on the second reading of the Oaths BiU, 
in 1868, said in the House of Lords ; “ It is part of our duty to originate 
legislation ; but it is also a most important part of our duty to check the 
inconsiderate, ra gh. hMtv, and undiges ted legislation of the other House ; — 
to give time for ebnsidera tion ; and for consulting and perhaps modUlying 
the^imlons of the constituencies ; but I never understood, nor could such 
a principle be acted upon, that we were to make a firm, determined, and 
persevering stand against the opinion of the other House of Parliament, 
when that opinion is backed by the opinion of the people ; and, least of 
all, on questions affecting, in a certain degree, the constitution of that 
House, and popular rights. If we do make suoh a stand, we ought to take 
care that we stand on a rock.” (Hansard, Deb. cxlix., p. 1770.) 

(a) “ The king grants permission to Earl Qrey, and to his chancellor. 
Lord Brougham, to create such a number of peers as will be sufficient to 
ensure the passing of the Beform Bill — first calling up peers* eldest sons. 
WmiiAu B., Windsor, May 17th, 1832.” Boebuok, iffist. of the Whig 
Ministry, ii. 331, 333, quoted by May, Const. Hist., i. 312. 
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acting adversely to the crown and the commons, and was 
determined to exercise that power, without being liable to 
cheek or control, the constitution is completely altered, and 
the government of this country is not a limited monarchy : 
it is no longer, my lords, the crown, the lords, and the commons, 
but a House of Lords — separate oligarchy — governing 
absolutely the others ” {b). 

Less critical, but nevertheless " ceiirrpd on 

several nccasions in f}>c «>nTly nineteenth ccpjT^ “ The 
Lords,’’ remarks May, “oppos«i themselves to concessions to 
the Roman Catholics, and to amendments of the criminal law, 
which had been approved by the commons. For several'years 
neither the commons nor the people were sufficiently earnest to 
enforce the adoption of those measures ; but when public 
opinion could no longer be resisted, the lords avoided a collision 
with the commons by acquiescing in measures of which they 
still disapproved. Since popular opinion has been more 
independently expressed by the commons, the hazard of such 
collisions has been greatly increased. The commons, deriving 
their authority direct from the people, have increased in power ; 
and the influences which formerly tended to bring them into 
harmony with the lords have been impaired V (c). In August, 
Gladstone obtained from the qaeik creation of 
t welve liberal pee rs in order, not to create a majority, which was 
out of the question, but to present effectively before the lords 
his Irish Church Disestablishment Bill (d). A collision between 
the two Houses was narrowly avoided in 1884, when the 
Repres entation of th e People Bill was r ejectMi Ij^tbe House of 
Lor^. The recurrence of such episodes made it appear as if 
the lords had the powCT^f compelling a dissolution when they 
saw fit to_do so, Gla^tone firmly denied this proposition : 
“ never will I be a party to dissoHmg''in order to determine 
whether the lords or the commons were right upon the Franchise 
Bill,” he wrote. “HI have anything to do with dissolution, 
it will be a dissolution upon organic change in the House of 
Lords ” (e). A new departure at that crisis was taken by a 
correspondence carried on between the Marquis of Salisbury, as 
representing the opposition and the Coiiservative majority in 
the House of Lords, and the Right Hon. W, E. Gladstone, the 
then Prime Minister, through the medium of the sovereign. 
This was one of the rare instances in later English history of the 


(6) Hangard, Deb. 3rd ser., lai. 1006 (May 17, 1832), quoted May, i. 314. 

(c) May, Constitutional History, i. 307. 

(d) H. fitzmaurice. Life of Lord Granville, ii. lS-18 (cited m Turberville, 
House of Lords m the Eighteenth Century, 116, n. 3). 

(e) Morley, Life of Gladstone, ill, 130. 
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throwing o ut the amended bill and sen ding up a fresh bill 
/fembodymg the lords’ amendments. ^JtJut while abstaining from 
direct interference with grants of supply, the lords occasionally, 
without objection from the Lower House, rejected or postponed 
other bills incidentally affecting supply and taxation, such as 
bills for the regulation of trade and for imposing or repealing 
protective duties. ^When, however, in 1790, they amended a 
bill for regulating Warwick Gaol, by shifting the proposed rate 
from the owners to the occupiers of land, the commons vindi- 
cated their privilege by throwing out the bill. The right of the 
lords to reject a money-bill, “ to pass all or reject all without 
diminution or alteration,” was explicitly admitted by the Lower 
House in 1671 and 1689 ; but as the exercise of this right 
involved the withholding supplies from the crown, the lords 
were loth to avail themselves of it, and, unf^ble to exercise any 
control, ceased for the most part even to discuss financial 
measures. When, in 1763, they opposed the third reading of 
the Wines and Cider Duties Bill, it was observed that this was 
the first occasion on which they had been known to divide upon 
a money-bill. At leng th, in I860, the lord s exercised their 
legal right of rejection, “ in a novel and startimg f^ m,” by 
rejectmg a bill for the repeal of the paper-duty, after bills for 
the increase of the property-tax and stamp-duties, intended to 
supply the deficiency which would be caused by such repeal, 
had already received the royal assent. The leg^ right of the 
lords to reject any bill whatever was indisputable ; and this 
particiilar bill (promoted by Gladstone in the interests of 
cheaper newspapers) had encountered stormy opposition in the 
Lower House, where it was only carried by a majority of nine. 
“ Yet it was contended,” observes Sir flrskine May, “ with 
great force, that to imdertake the office of revising the balances 
of supplies and ways and means — ^which had never been 
assumed by the lords during two hundred years — ^was a breach 
of co nstitutional iisap je, and a v iola tion of the first principles 
upon which the privileges of the Houseware founded. If the 
letter of the law was with the lords, its spirit was clearly with 
the commons.” After the lapse of six weeks, during which a 
committee of the commons had searched for precedents and 
reported to the House, Lord-Balraerston, on the part of the 
Government, addressed the House, deprecating a collision with 
the lords, and expressing his opinion that, in rejecting the Paper 
Duties Bill, they ^.d been-actuat ed bv motives of p ublic policy 
merely^ wi&out any Intention of enterjogjipott a deliberate 
course of interference with the_pecuIiatjfimctions of the 
commons ; adding, however, that should that appear to be their 
intentidn,'T;he latter would know how to vindicate their privi- 
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leges, if invaded, and would be supported by the people. He 
eoneluded by proposing three resolutions, which were passed by 
the House (0 July, 1860) : (1) “ That the right of granting aids 
an d supp lies to the crown is in the commons alone ” ; (2) That 
although ^e lords had sometimes exercised the power of 
rejecting bills relating to taxation, yet the exercise of that 
power was “justly regarded by this House with peculiar 
.jealousy, as affecting the right of the commons to grant supplies 
and to provide the ways and means for the service of the 
” ; and (8) That to secure to the commons their rightful 
wntrol over taxation, “ this House has in its own hands the 
power so to impose and remit taxesj and frame bills of 
supply, that the right of the commons as to the matter, manner, 
measure, and time, may be maintained inviolate.” I n th e 
following session the commons effectually prevented a second 
’interference by the lords, by including the repeal of the paper- 
duty in a general financial measure granting the property-tax, 
the tea and sugar duties, and other ways and means for the 
service of the year, which the lords were constrained to 
ta^pt (h). 

^or a short time the commons resorted to a somewhat Tyking 
mshonest device based upon this rule that the lords may not 
Maen d a money-bill. This consisted in including in a money- 
MT some other extraneous provisions which they had reason 
to believe would not be acceptable to the lords if presented as 
a separate measure. In this way the lords would be compelled 
to accept the whole, or reject the whole since they could not 
amend what purported to be a money-bill./ The device first 
appears inJLfi^, and in 1678 Charles II. declared that he would 
v^ any such bill. Tacking was successfully used in 1692 and 
1698, but the most notable example occurred in 1701 when the 
commons “tacked ” to the Land Tax Bill certain provisions! 
dealing with the very delicate matter of William III.’s disposi-^ 
tion of Irish forfeited estates. The lords were constrained to 
pass the whole, and the king himself to assent to the whole, 
since to reject a major financial measure would have crippled 
the government (i). The practice was never adopted after the 

(fc) May, Constitutional History, ii. 104-112. Cf. also May, Parliamen- 
tBiy Practice, 663-676. Some of the speeches, and a fuller text of the 
resolutioiis \nU be found in C. S. Emden, Select Speeches on the Constitu- 
tion (World’s Classics), i. 137-164. “It would seem,” writes Pike, 
Constitutional History of the House of Lords, p. 346, “ that, should the 
commons always follow the same policy, the lords would lose even the 
power of throwing out a money-bill, or would be able to assert it only at 
the risk of interrupting all legislation affecting the public revenue emd 
expenditure.” This forecast of Mr. Pike was actually fulfilled. 

(s) Por these examples see M. A. Thomson, Constitutional History, iv, 

97-100, 204-6 ; David Ogg, Charles II., ii. 472. 
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death of William IIL ; under Queen Anne it was several times 
contemplated, but apparently never used (A). The ^andon- 
ment of the practice is due to the good sense of both Houses, 
and to the growing opinion that it was “ unparliamentary ” — 
in the wide sense of being a misuse of technicalities for the 
purpose of evading a recognised constitutional principle. 
Failing a solution by voluntaory self-limitation, the problem was 
(as Maitland remarked in 1888) insoluble : “ there is no 

impartial tribunal before which such questions can be brought, 
no tribunal which even pretends to be impartial ” (Z). ' As we 
shall see, some sort of tribunal may yet be devised to deal with 
such delicate problems (m). 

^ ~The death of I^g Edward VH., in May, 1910. found the 
comitry in the midst of a parliamentary crisis, from a constitu- 
tional point of view one of th6 most inomentous in its whole 
p olitical histo ry. A tinance bill giving effect to Mr. liloyd 
G'e orgrft’s budget, sent up bv th e House of C ommons in 190 9, 
having been r ejected bv the Ho use of Lords on the ground of 
its not being purely a money-bill, an appeal was mage by t he 
gov ernment to the constituencies on the main question of ihe 
relati ons between the two Houses of Parliament ; and a'g encral 
ele(; !tion took nlace in January. 1910 (n). The issue of this 
appeal to the electorate was decided in favour of the liberal 
party at the p olls, and a. liberal government was Sgam retii^f ned 
to power. When the new parliament assembled on February 21 
foJlowng, the speech from the thron e formulated in distinet 
words the new situation, which cut at the very root of the 
hereditary principle in the House of Lords. “ Rec ent ex peri- 
ejuje,” it said, “ has disclosed serious difficulties, due^o recu rring 
di fferences of stron g opinion', hpfwpp n the two branr hes of the 
leg islatur e. Pr oposals will he laid hpfnre ymi I witVT ai) rnn. 
venie nt speed, to define th e relations between the Hous es of 
Parliament gg tn the undivided authority of the Hou se 

of Com mons nvPir finanop^ and its proiTiSmii^Pf. in Ippislntlnn 
These measures ip opinioti nf ryiy sh''" ld provi de 

that tfiatHous e should be so constituted , and wn Epwere d as to 
exercise impartial ity in regard to proposed legis lafa^ tfie 
f unctions o f initiati on, revisio n, and, s ubject to p roper 
safeguards, of delay.” 


(k) A. S. Turberville, House of Lords in the Eighteenth Century, 65, 
67, 72. 

(l) Maitland, Constitutional History, 399. 

(m) See the Parliament Act, 1911, sea. 1 (2), infra, p. 618, which defines 
a “ money bill ” and empowers the Speaker to apply that definition in 
certain circumstances. 

(n) Bepresentative extrftcts from the debates during the crisis will be 
found in C. S. Emden, Select Speeches, i. 38-62, 166-199. 
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The House of Lord s, the conservative majority in which was 
represmteS' by JJord Lansaowne, leader or the opposition, 
scented tlie challeng e, and Immediately set T:o work to^ com- 
mence a reform of its~existin g conscitutibn with~ a view to 
creati ng a strongand efficient Second Chamb er^ so as to combat 
the reactionary forces at work. On March 14 following Lgrd 
Rosebery proposed resolutions stating the desirability of the 
reconstruction of the House and advancing the principle that 
“ thejj pssession of a peerage should no longer nf itself g ive the 
right TO sit a nd vote in the House ^ Lord s.” Accfipting_this 
re solution , tho ugh reluctant ly and with protests from many 
si(ies7^e H ouse of Lords may be said to have itself s igned its 
death-warrant as an hereditary chamber. Followmg orT this 
resolution of the House manifold schemes were at once laim^ed 
by publicists and others for its reconstitution. Foremost that 
of Lord Rosebery who, on April 13 ensuing, gave notice of a 
resolution embodying a scheme of reform of that chamber : 
“ (a) Tha t, in future, the House of Lords shall cons ist of lords 
of par liamen t — (1)‘ cho sen by the whole body of hereditary 
peers from among themselves and^jTndmlhatloirby fKe crown, 
(2) ^tSng^y virtue of dfficeFahd~oT~ qualffications held by 
th em. (3) c'hosen-feora_outside ; (6) that t:hp t^rm of tenure of^ 
all l ords of parliament shall be the sa me, except in the case of 
tho .se who sit e/x wbn would sit so long as the y hold the 

office for which they sit.” 

Me anwh ile the House of Commons was not slow to act upon 
the mandate of the country. On A pril 11 the Parl iament 
Bil l was introduced by the prime minister (Mr. As quith), who 
threw down the ga untlet to the lords with the words : If the 
lords fail to accept our policy, or decline to consider it when it 
is formally presented to the Ho.use, we shall feel it our 
duty immediately to tender advice to the crown as to the steps 
which will have to be taken ... if we do not find ourselves in 
a position to ensure that statutory effect will be given to this 
policy in this parliament, we shall then either resign our offices 
or recommend a dissolution of parliament ” (o). 

In the midst of this acri monious political strife , King 
Fdw ard yTT, rlipd and hIs son, King Ueorge V., ascended the 
tbmT| f!. Pmhnhly in order that the new reign s^ouKTcbinmence 
un der calmer conditions, the government a^ tH F' unio nist 
opposition called a truce ; and endeavoured, in a private 


(o) See Hansard, Pori. Debates, April, 1910. The Budget of 1909 was 
re-introduced, passed the Commons, was accepted at lost by the Lords, 
and received the royal assent on 29 April — a year after its original 
introduction. 
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conference (p), to find a modus vivendi touching the vexed 
question of the relations between the two Houses of Parliament. 
This cqj^feijfipcc, conducted with good feeling on both sides, 
fail ed aftm a final sitting in November, 1910. A “ state of 
war ” ensued. In .^oth Houses animat ed debates took place, 
and.^ Lord Rosebery having mdfbdrnMim liig T««io]iitioT1 ii° to a 
rec onstitution of the Upper House. Lord Lansdowne m oved the 
a djouriunent of the debate o n the second rgarimg nf tTi^ T>nTHQ- 
m ent Bill, attaching certain resolutions defining the attitud e of 
H ouse of L ords, whenever sharp conflict of npininn shm iM 
arise. Jj ^tween the , two Hou ses^' T hese resolutions, while 
ad mitting the necessity of a reconstitution nf the House of 
Ijgrds on the lines already accepted imder Lord Ro sebery’s 
motion, in troduced two furt her proposals for the settlement of 
disputes, both alike alien to the spurit ana tradition of the 
constitution. These were : submission of acute controversial 
differences to the electors for decision by Teferendimn [q ) ; or 
(as to less serious matters) to a joint sitting of both Houses, 
with the Speaker of the House of Comirio ns cbairrnan (r). 
The_lords were. jilsQ prep a r ed-tOLrelinquish th en* ri^I~t o reject 
mon ey-bills, provided that safeguards ag ainst.^* tacking ” w ere 
adqptgd. The jefece ndum had many advocates among the 
conservative party, as also among the advanced socialist wing 
of the radical party, but failed to find favour among the li beral 
pa rty as a w hole, where support of a popular vote might have 
been expected. 

The parliament elected in Januar y. 1910, was dissolved in 
Nove inber of that year, and the libCTa1s~went to~the coirn try 
on th^same issue on which th^ y were retp yTio/^ pffiypr eleven 
months previously— n amely, the Parliament or Jl.VetQ, Bill. ’ ’ 


(P) The memherB of the Confereuoe were Mr. Asquith (Prune Minister), 
Mr. Lloyd George (Chancellor of the Exchequer), Mr. Birrell (Secretary for 
Upland), and the Earl of Crewe (Colonial Secretary), on the part of the 
Go-ron^nt; Mr. Balfour, Mr. A- Chamberlain, Lord Lansdowne, and 
Lord Cawdor, on the part of the Opposition. The proceedings of the 
conference were confidential and the cause of the breakdown (which was 
the application of its proposals to Irish Home Rule) not disclosed for many 
years. Gf. R. C. K. Ensor, England, 1870-1914, 422 £f. 

(?) A referendum, or plebiscite, is a popular vote on legal proposals which 
have been already considered by parliament. A like system was fore- 
Bl^owed by Rousseau in “ Le Contrat Social,” and, though attempted in 
Fr^ce, in 1793, was not put into practice in Europe until 1 874 — in Switzer- 
iand— where its working has been fairly successful. It has also been tried 
no great results in the United States and in Belgium, and is embodied 
m the constitution of the Australian Commonwealth. Cf. Dicey, Law of 
^ Conrtitution (8th ed., 1920), xci.-o. ; Lowell, PubUo Opinion and 
Popular Government, pp. 162-196. 

(r) A joint^ sitting of both Houses of the legislature is provided under 
the constitution in most of the self-governing British colonies, as also of 
the federated states of which they are composed, notably in the Cape parlia- 
ment and various Australian colonies. 
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Thq result of the election of December, 1910, was Iju^uistate 
■the ^m power, with the strength of the parties (or groups) in 
parl iampnt -pTac ticallv unchanged . 

The goyernment at on ce indi cated their line of action-rdie 
Parliggient Bill was to b e passed at h nyards. In the lords, 
an i nj:eresting- bill on t.hp poTn position of the House of Lords 
bad been introd uced hy TiOrd TjLnsdowne (s). when the Parlia- 
ment Bill haviag-OBce -more, passed ^rd^li llic Hou se of 
rnnu Tinns- was sen t up to the lords in its substantial form, 
ground it raged one of the most memorable conflicts known to 
English political history. The lords^ — aTnendments w ptp 
reject ed, the most notable beiTig one which endeavoured to list 
certain^ fu ndamental or cnnstitnti ^nal T«ntt.»re (TTritnA Ttulo 
among ftem) whic^jw^e to b e- removed from thc -o per ation of 
the . bill. At last, on July 21. the prime niinister annou nced 
(what had long been surmised) t hat the government was 
prep ared to advise the king to use the prerogative of crea ting 
suffi cient peers to pass the bil l, an d, that the kin g “ has been 
pleased to signify that he will consider it his duty to accep t and 
act on that advice.” Some four hundred peerages would have 
bee n needed to “ swamp the lor dS.'“ — The g wernment didTiiot 
make the cre ations, but took the risk of sendin g the bill ba ck 
to th e lords w ith their a meudmfints nefrativ ed. Certain “ die- 
hards ” threatened resistance to the end, but calmer counsels 
prev ailed, and the bill passed the House of Lords on Augu st 10 , 
1911, owing to abstentions on the part of members rallyin g to 
Lor d LansJown e. wh o, in view of the momentous i ssues 
inv olved, aji3~to save the sovereign from exercising his r oyal 
prero gativ e — ^a duty which was known 1o he distastetiiL to Ttitti — 
coi mselled th is course as being the most loyal. There were some 
who supposed that only a tew creationi, just sufficient to deal 
with the existing situation and taking account of the many 
abstentions which had been promised, were in contemplation ; 
but the annoimcement of Lord Morlejr, the leadec—pf the 
govern ment in the H ouse of Lor ds, in the course of the final 
debate (August 10) made the situation clear ; “ the bi ll 
shoul d be defeated to-night. His Majesty would assent t o a 
creatio n of peers sufficient in number to guard against anv 
poss ible" combination of the different parties m opposhion. b v 
whi ch the Parliament Bill might again be exposed a sec ond time 
to defea t ” (t). A faction led by the Earl of Halspury— ^ne 
containing among its members some of the most illustrious 
hames in contemporaneous history — ^insisted upon opposition 

(«) Of. Ensor, op. cit., 42S. and Francis Holland’s continuation of May, 
Constitutional History, iii. 373 £f. 

(t) Pori. Debates, House of Lords, August 10, col. 999. There are 
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to the bill, i.e. in their persistence in the lords’ amendments. 
By a majority of seventeen the Parliament Bill passed (w), 
without the exercise of the royal prerogative being invoked. 


Fomnn of 
House of 
Lords as to 
money bills. 


PABLIAMENT ACT (1911). 

(1 & 2 Geo. V. 0 . 13.) 

An Act to make provision with respect to the powers of the House of 
Lords in relation to those of the House of Commons, and to limit 
the duration of Parliament. (18th Augus^_J.911.] 

W hereas it is expedientythat prov ision should be made fyy ‘regu- 
la ting th e relations between the two Houses of Pw.rliH.Tnn nt. ; 

And whereas it is Intende a to substitute Jor tLn Hnusn of L ords as 
it- at present exiatB a Second Uham ber co nstituted on a popular 
inste ad of hereditary basis , bu t such substitut ion cannot be unmo- 
flifltel y hmiipTit iu tn nperntinn : 

And whereas provision will require hereafter to be made by Parlia- 
ment in q, measure effecting such substitution for limiting and 
defining the powers of the now Second Chamber, but it is expedient 
to make such provision as in this Act appears for restricting the 
existing powers of the House of Lords : 

it therefore enact ed by the King’s most Excellent Majesty, by 
and witn the aavice and consent of the Lords Spiritrial and Temporal, 
and Cbmmons, in this present Parffament assembled, and by tlio 
authority of the same, as follows : — 

1. — (1) If MbfiflY ^’’*1 pa,sB.^<i by House of 

Co mmons, and sent up to t he House of Lords at l easts one month 
befojg tlw mid of the session, te, not passed by the House of Lords 
without aiQ^dmont withm one month afterTE’ ig^o sent* up to that 
Hojjgs,. the Bill sh^l, jmlei.the House of Commons direoLto tho 
c ontrary, bn presented to H is Majesty, a nd becfifna an Afiir nf Parlia- 
ment on th e Kova l As sent being SlgiiiGeiL n atonthstandin g that the 
Hnusp of Xoids hav e not enn^nted to t he Bill. 

/ (2) A M oney Bill means a Public Bill \^ch in the opinion of the 
Speaker of the House of Commons contains on ly prnviRin uR dealing 
wito all or any of the following subjects, namely, the imposition, 
repeal, remission, alteration, or regulation of taxation ; the imposi- 
tion for the payment of debt or other financiarpurposes of charges 
on the C onsolidated Fu nd, or on money provided by Parliament, or 
the variation or repeal of any such charges ; su pply • the appropria- 
tion, receipt, custody, issue or audit of accoimts of pq^ic^j^my; the 
r aising or g uarantaa nf any lrm.n or the repayment thOTeof ; of subor- 
dinate matters incidental to those subjects or any of them. In this 
sub-section the expressions “ taxation,” “ public money,” and 
“ loan ” respectively do not include any taxation, money, or loan 
raised by local authorities or bodies for local purposes. 

(3) There shall be endosed on every Money Bill when it is sent up 
to the House of Lords and when it is presented to His Majesty for 
assent the certificate of the Speaker of the House of Commons signed 
by him that it is a Money Bill. Before giving his certificate, the 


extracts from the speeches of Lord Curzon and Lord Haldane in Emden, 
Select Speeches on the Constitution, i. 38-52. 

(u) In the voting on non-insistence on the omeirdments to the Parlia- 
ment Bill, the numbers were : For, 131 ; against, 114 ; majority, 17. 
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Speaker shaJl consult, if practicable, two members to be appointed 
from the Chainnen’s Panel at the beginning of each Session by the 
Committee of Selection. 

2. — (1) If an v^Ehiblio Bil l (othe r than a AToney Bill or a B i ll con - Bestriotaon of 
tainingr n.Tiy tn axtnTid tba Tna.viTn nTn miration of Pa rlia- 

ment b eyond five yea rs 1 is pa§sedJbyjthe_House_of_COTQmwi8iiv0u«e 
succ essive session s (whether of the same Parliament or not), and, 
tinCTTig b°"n "P TTmiBA n t Lords a.t least one month befo re 

the end nf the session, is rejected by the House of Lords in eacE~ of 


ifchosgjeafliQnBr that Bill shgl l, nr, it.5~r ejeetir>n for tne third time b y 
the House of L ords. unieaa-the-Hause-oL^QmmmaZd^^^o^^l^n- 
tranr, be presented to His Majesty and be come an Act o f Parliament 
on the RoVal Assent being signifie d thereto, notwithstanding that the 
House of Lords have not consented to the Bill : Provided that this 
provision shall not take effect unless t wo years hav e elap sed b etween 
the da te of the segond readin g in the first of those se^ions of J>h6^! 5l 
in the House ql^Uoxnmons and tho date.p n wh ic h it passes the'House 
of Com mons i n the thirrl of those sessionsT 

(2) When a Bill is presented to His Majesty for assent in pursu- 
ance of the provisions of this section, there shall be endorsed on tho ^ 
BiU the certificate of the Speaker of the House of Commons signed 
by him that the provisions of this section have been duly complied 
with. 


(3) A Bill shall be deemed to be rejected by the House of Lords if it 
is not passed by the House of Lords either witliout amendment or 
with such amendments only as may be agreed to by both Houses. 

(4) A Bill shall be deemed to be the same Bill as a former Bill sent 
up to the House of Lords in the preceding session if, when it is sent 
up to the House of Lords, it is identical with the former Bill or con- 
tains only such alterations as are certified by the Speaker of the 
House of Commons to bo necessary owing to the time which has 
elapsed since the date of the former Bill, or to represent any amend- 
ments which have been made by the House of Lords in the former 
Bill in the preceding session and any amendmouts which are certified 
by the Speaker to have been made hy the House of Lords in the third 
session and agreed to by the House of Commons shall be inserted in 
the Billas presented for Royal Assent in pursuance of this section : 

Provided that the House of Commons may, if they think fit, on the 
passage of such a Bill through the House in the second or third 
session, suggest any fm'ther amendments without inserting the 
amendments in the Bill, and any such suggested amendments shall 
be considered by the House of Lords, and if agreed to by that House, 
shall be treated as amendments made by the House of Lords and 
agreed to by the House of Commons ; but the exercise of this power 
by the House of Commons shall not affect the operation of this 
section in the event of tho Bill being rejected by the House of Lords. 

' 3. Any certificate of the Speaker of tho House of Commons given 
under this Act shall be conclusive for all piuposes, and shall not be 
(Questioned in any court of law. 


4. — (1) In every Bill presented to His Majesty under the preceding 
provisions of this Act, the words of enactment shall be as follows, 
that is to say : 


“ Be it enacted by the King’s most Excellent Majesty, by and 
with the advice and consent of the Commons in this present 
Parliament assembled, in accordance with the provisions of tho 
Parhainont Act, 1911, and by authority of the same, as follows.” 
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(2) Any alteration of a Bill necessary to give effect to this section 
shall not be deemed to be an amendment of the Bill. 

6. Ill this Act the expression “ Public Bill ” does not include any 
Bill for confirming a Provisional Order. 

6. Nothing in this Act shall diminish or qualify the existing rights 
and privileges of the House of Commons. 

7. F ive y ears shall be substituted for seven ye n.™ as t he time fix ed 
for the mri-ir i'rniiTn duration of Parliament mider the Sentemiial Act, 
171 ^ 

8. This Act may be cited as the Parliament Act, 1911. 

,4 effect the Faxlia ment Act (ail has deprived the House of 
Lords ^TalT legis lative po wer in respect of jnDneyiJjUls, while 
in respect ^ public- h ills other than -gumey-yUs .it has left it 
not a feal hut pnerely n_gnRp ensive veto. The general result is 
thus summarised by Professor Dicey (y ) : “ The simple truth 
is that the Parliament Act ^as given to the House of Commons , 
or, in plain language, to the majority thereof, t he power o f 

pa ssing any Bill whatever olx.roi^rc that tl^f> 

of t he Parliament Act, section 2. are comnlied w ith. B ut th ese 
prov isions do leave to the House of Lords a suspensi^ veto 
whic h may prevent a Bill fe nm heemning an Act of Parirament 
for a period of certainly more, and possibly a good deal more, 
than two vearsj>^ 

As the foregoing pages have shown, CCTfaindrajoatiCJcoiiflicts 
betwjcssiL lords a nd commons raised issCes of tfie composition, 
as well as the powers of thellpper House, and oucas iuiied the 
pr oductiTO o f a number of schemes for its r eform. Other 
considerations pointed in the same direction7 Comparative 
political science afforded interesting foreign analogies, while 
still more pressing was the need for lawyers of high eminence 
to assist the House in the exercise of its appellate duties. 
In 1856, with the object of improving the ancient appellate 
jurisdiction of the Upper House, an attempt was made to re-in- 
troduce life-peerages by means of the royal prerogative. 
Several cases of the creation of lay peerages — dukedoms and 
earldoms — ^for life only (z) occurred between the reigns of 
Richard IL and Henry VI. ; but after that time, for more than 
fom hundred years, no instance is recorded of any man (a) 
being admitted to a seat in the House of Lords as a peer for lijfe. 
This was defeated, however, by the successful resistance of the 


(z) For ou examination of the constiiutional effects of the Parliament 
Act, see Dicey, Law of the Constitution, 8th ed., introd., pp. xviii. seq. ; 
9th ed., introd. cxxix. aeq. ; W. I. Jennings, Parliament, 399 ff. 

(j/) Ibid., p. xxiii. 

(z) Cf. Stubbs, Const. Hist., iii. 464 and n. 2. 

(a) Certain Qerman ladies received the titles of peerages, some in tail 
male, and some for life only ; in neither cose could the grantee sit, of 
course. A. S. Turberville, House of Lords in the Eighteenth Century, 
417-418. 
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House of Lords. Sir James Parke, late one of the barons of the 
Court of Exchequer, having been created Baron Wensleydale 
“ for and during the time of his natural life,” the lords referred 
the pat^t to a committee of privileges, and agreed, in accord- 
ance with its report, “ that neither the letters patent, nor the 
letters patent with the usual writ of summons in pursuance 
thereof, can entitle the grantee to sit and vote in parliament.” 
In consequence of this[decision a new patent was issued creating 
Lord Wensleydale a hereditary peer of the realm. The resolu- 
tion of the lords, remarks Sir Erskine May, “ has since been 
generally accepted as a sound exposition of constitutional law. 
Where institutions are founded upon ancient usage, it is a 
safe and wholesome doctrine that they shall not he changed, 
unless by the supreme legislative authority of parliament ” (6). 
Th e govenunent br ought in a bill to autWise the creation of 
two judicial life-peers ; it passed the lords but was lost in the 
com mons. ~ Lord 'Russell’s bill (1869) to authorise the creation 
of twenty-eight eminent persons as life-peers failed to pass the 
lotdtC 

-A fter an interval of twenty years following the Wensleydale 
Casfl l!3imng which th e appellnte jurjsdiction was at one t ime 
actually abolished prospectively as to England (c), two lords 
of appeaTln ordinary were at last constituted by the Appellate 
Jmisdiction Act, 1876 (89 & 40 'Viet. c. 59), with the rank of 
baron for life and the right of sitting and voting during their 
tenure of office only. These life peerages form such an impor- 
tant iimovation from the standpoint of constitutional history 
as to deserve more than a passing notice. By this Act, power 
was also given to appoint a third lord of appeal in ordinary upon 
the demise or retirement of two paid judges of the Judicial 
Committee of the Privy Council, and a fourth when the two^ 
remaining paid judges retired or resigned. “ An old principle' 
was recognised and a new principle introduced. The principle 
that the holder of a barony for life only (as in the case of Lord 
Hay) enjoyed the rank of baron, and not the right of sitting and 
voting in parliament, was, eCs it were, reasserted. The introduc- 
tion of lords with a right to be summoned, and to sit, and vote, 
not even for life, but only during the tenure of office, was quite 
new as applied to laymen, or was, at any rate, without precedent 
since the days of earlier chancellors ” (d). The innovation thus 


(b) Constitutional Hietoiy, i. 298. For a list of life peerages prior to the 
Wensleydale Case, see G. E. C., Complete Peerage (2nd edn.), viii. 761. 

(c) By a provision of the judicature Act, 1873, which was repealed 
before it came into force and replaced by the Judicature Act, 1876 (38 & 
39 Viet. o. 77). 

(d) Pike, Const. Hist. House of Lords, p. 383. (Hay was one of 


Wensleydale 
Peerage Cose, 
1888 . 


Life peers. 
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made was still further extended by the Appellate Jurisdiction 
Act, 1887 (50 & 51 Viet. cap. 70), which enables these life-peers 
to sit and vote as members of the House of Lords, even after 
retirement from office ; and the vital clause (2) runs : “ The 
sixth section of the Appellate Jurisdiction Act, 1876, shall be 
construed and take effect, as well in respect of any Lord of 
Appeal in Ordinary heretofore appointed under that Act, as of 
any such lord hereafter appointed, so as to entitle any person so 
appointed to sit and vote as a member of the House of Lords 
during his life as fully as if the words ‘ during the time that he 
continues in his office as a Lord of Appeal in Ordinary, and no 
longer,’ had been omitted from the said section.” The lords 
of appeal became now lords of parliament for life, but with no 
descendible dignity attached. By order of Queen Victoria, on 
the occasion of her Diamond Jubilee in 1897, precedence was 
given to the children of lords of appeal in ordinary, immediately 
after the younger children of hereditary barons though the 
warrant was not gazetted till August 1898. The question has 
often been asked whether such a lord would for a criminal 
offence be triable by his peers. There seems to be no doubt 
that, not being ennobled in blood, he would not be triable, any 
more than are such bishops as, during the tenure of their 
episcopate, have a seat in the House. By the Judicature Act, 
1891, sec. 3, assessors were appointed to assist in the hearing 
of appeals before the House of Lords (e). 

Following on the Appellate Jurisdiction Act of 1887, Lord 
Rosebery, in March, 1888, brought forward a motion for the 
appointment of a select committee to inquire into the constitu- 
tion of the House of Lords. Although this motion was lost, it 
was followed, in the course of the same year, by schemes 
advanced by both the Earl of Dunraven and the Marquis of 
Salisbury for the reconstitution and reconstruction of the Upper 
Chamber. These proposals were withdrawn (/). 

Next, in the elation of victory at the polls, the radical party 
in the House of Commons agitated for a drastic reform of the 
Upper Chamber, through their spokesman, Labouchere (member 
for Northampton), who on March 13, 1894, moved an amend- 
ment to the address to the throne, which, in its wording, 
practically proposed the abolition of the House of Lords. The 
amendment was carried. On the same day, the address, thus 


James I.’s Scottish favourites, created a life-baron without a seat in the 
House of Lords in 1606). 

(e) For a further discussion on the various points, cf. Pike, Const. Hist., 
House of Lords, pp. 383 seg. ; Anson, Law and Custom of the Constitution, 
i. oh. V. 

(/) See Pike, Const. Hist, of House of Lords, pp. 384-387. 
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amended, was negatived on the proposal of the government, 
and thus a serious constitutional crisis was averted : “ the 
addi'ess to her Majesty being recalled on the motion of those who 
originally proposed it,” to use the words of Mr, Balfour, the 
leader of the opposition. 

In the event, however, it was the powers of the House of 
Lords which were regulated by statute, not its composition, 
and the immediate occasion was the lords’ rejection of the 
Finance Bill of 1909. That stormy episode concluded with the 
Parliament Act, 1911, which bears a preamble asserting the 
desirability of a Second Chamber “on a popular instea d of 
hereditary basis.” 

Tfag ^vemment did not abandon the opinion, which was 
everywhere gRiuinp r thaA the reform of the constitution 

of the Upper~House should be effected with as little delay as 
possible ; but th e mit.bren.Tf of the Great War in August. 19 14, 
pos tponed the consideration of the questi on ; and it was not 
until Aug ust 25, 191 7, t hat the prime minister appointed a 
committee (u nder th e presidency of Lmd Bryce) to in quire into 
the suyect. The terms of reference were : — 


“ To inquire and report — 

^ As to the nature and limitations of the legislative 
powers to be exercised by a reformed Second 
Chamber, 

,(ii) As to the best mo^e of adjusting differences between 
the two Houses of Parliament, 

(iii) As to the changes which are desirable in order that 
the Second Chamber may in future be so constituted 
as to exercise fairly the functions appropriate to a 
Second Chamber,” 


The conference, which began on October 2, 1917, held 
forty-eight sittings, and extended over more than six month s. 
Its report was issued in April 1918 (g). The difficulty of the 
task is explained by the cGarnMn in his covering letter : “ We 
had to adapt an ancient institution to new needs, fitting it in 
to a system which presents new conditions, and seekmg to over- 
come prejudices and antagonisms which generations of party 
conflict had made acute. In particular we have been obliged 
to undertake the grave task of finding a basis for any Second 
Chamber which should be different in type and composition 
from the popular assembly, by mcluding other elements which 
miglit be complementary to those which gave its character 


(ff) Pari. Papers (1918), Cd. 9038 : Conference on the Beform of the 
Sewnd Chamber. 
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to the House of Commons. Not less difficult was it to adjust 
the respective fiuictions and powers of the two Chambers, 
vesting in the Second Chamber strength sufficient to enable it 
to act as a moderating influence in the conduct of national 
affairs, and yet not so much power of delay as to clog 
the machinery of government, or dispose that Chamber to 
embark on controversies for the sake of asserting its own 
power ” (h). 

A§jbo the functions appropriate to a Second Chamber, the 
con ference agreed b n the following pomts : — 

(1) The examination and revision of bills brought from 
the House of Commons, a function which has become more 
needed since, on many occasions, during the last thirty years, 
the House of Commons has been obliged to act xmder special 
rules limiting debate. 

“ (2) The initiation of bills dealing with subjects qf a com- 
paratively non-controversial character which may have an 
easier passage through the House of Commons if they have been 
fully discussed and put into a well-considered shape before being 
submitted to it. 

(3) The interposition of so much delay (and no more) in 
the passing of a bill into law as may be needed to enable the 
opinion of the nation to be adequately expressed upon it. 
This would be specially needed as regards bills which affect the 
fundamentals of the constitution or introduce new principles 
of legislation, or which raise issues whereon the opinion of the 
country may appear to be almost equally divided. 

“ (4) Full and free discussion of large and important ques- 
tions, such as those of foreign policy, at moments when the 
House of Commons may happen to be so much occupied that 
it cannot find sufficient time for them. Such discussions may 
often be all the more useful if conducted in an assembly where 
debates and divisions do not involve the fate of the executive 
government ” (i). 

As to the elements that ought to find a place in the Second 
ChaiSber, it was agreed that person s of experience i n various 
forms of public work, those who possess special knowledge of 
impmtaHt departments Ofjiie national life ana of unperial 
questions, t md persons who are not extreme partisans, would be 
desir able m embers (fc)~ 

Cohcerning the position which the Second Chamber ought 
to hold in our constitutional system, the following conclusions 


{h) Pari. Papers (1918), Cd. 9038, p. 3. 
(i) Ibid., p. 4. 
ik) Ibid., pp. 4, 5. 
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^ were submitted : ‘fit was thnt a Se co nd Chamber oug ht 

-not to have equal powers with the House of Commons, nor aim 
' at becoming a riv al ot that ass emfalvr' In particular, it sho^d 
not have the power of making or unTnalting ministries, of en joy 
equal ri ghts in dealing with financ e. . . . All precautions that 
could be taken ought to be taken to secure that m a reformed 
Seco nd Chamber no one set of political opinions shoul d be likely 
t to have a marked and permanent~^edomina nce, and that the 
Chamber should be so comp osed as not to incur the charge of 
habitually acting under the induence Of party motives. / 

“ T he Second Chamber snouid aun at as certaini ng tne mind 
and views of the nation as a whole , and sho uld recognise its full 
re sponsibility to the people, hot setting itself to oppose the 
•people’s will, but only t6~c ompr^en(l and give erfect to~that 

will when adequately expressed. — — 

“ If iEouid possess that moral authority w hich an assembly 
derives^ ^t only from the fact that its members ha ve been 
sp ecially cho sen to discharge importa nt public duties buTa lso 
from their p ersonal eminence, from their ack nowledged capacity 
to s erve the nation, and from the confadeflce which 't heir 
r!l»irn/»torg Careers are fitted to i nspire. ... So far as is 
possible a continuit y shniilH be Preserved between the anc ient 
Hbt ^e of Lo rds a nd the new Second Chamber, t he besflrad i- 
tibns of the former being han de d on to the new body, so as to 
en ^nce its dignity, a nd make a seat in it an object of legitimate 
ambition. ...” (1). 

» The above fundamental principles secured the unanimous 
agreement of the conference, as they will no doubt command second 
general assent. But the q uestion of th e compo sition pf the Chamber. 
Sec ond Chamber w as found to be placed on more difficul t and 
debat able groun d. The desiderata dictated by the preliminary 1 
considerations were first that ascer tain portion of the new bod y ^ 

• sho uld be taken from the existing peerage, a nd secondly that' 
th e Srge majority of the members should be so chosen as t o 
enj oy popular auth ority. The idea of a n electio n on the basis 
of a property qualification — either for electors or elected — sjas 
reje cted ; as also was t he proposal to take persons chosen fr om 
cert ain prescribed categorie s. In order to make the popular 
element predominant, five alternative methods of composition 
■were examined : - (a) nomination, (b) direct election, (c) election 
by local authorities, (d) selection by a joint standing committee 
of both Houses, (e) election by the House of Co mmo ns (m). 

The method recommended is that the Second Chamber should 




(2) Pari. Papers (1918), Cd, 9038, p. 5. 

(m) Pari. Papers (1918), Cd. 9038, pp. 6-9. 
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consist-of-taro-seetions : (a) 246 persons elected by pan els of 
members of theJHEouse of Commons dis tributed in cert ain 
terrTbor liirafea s. the ]^eriod of teanii i e . to b a twelve v .e a ra-(one- 
third to retire every four yea rs) ; (b) e ightv-one perso ns elected 
by a joint standing com mittee of both Houses, t enure and 
retir ement a s in the preceding section (n). Further, the lord 
ch ancellor, ex-lord /■hanffpllorg, and rh e law lords appoi nted 
under the Appellate Jurisdiction Acts should be members ex 
officio if the "new Second Chamber is to discharge the judicial 
functions hitherto discharged by the House of Lords (o). The 
remainder of the report contains general recommendations 
relating to the first constitution of the new Chamber, and deals 
with the powers in respect of financial bills and the adjustment 
of differences between the two Houses (p). The scheme never 
matured and no further definite steps have been taken towards 
the reconstruction of the Second Chamber. 

The House of Commons 

Like the House of Lords, the House of Commons has also 
undergone very important changes in its numbers, its com- 
position, and its political influence.^ In the reign of Edward I. 
the mimber of representatives of^the commons varied con- 
siderably, A full parliament might containJ7’4 knights of the 
shire (2 from each of the 87 counties excluding the palatinates 
of Chester'and Durham), and about 200 citizens and brngesses. 
Under Edward HI. and his three immediate successors the 
number of the burgesses was about 180, fluctuating in different 
parliaments according to the negligence or partiality of the 
sheriffs in omitting places which had form^l y returned members, 
^f^ew boroughs, however, either on account of their growing 
importance or to increase the authority of the crown in the 
Lower House, were .from lime to time su mmon ed to return 
/Representatives, and at the accession of Henry V llf. we find 
111 cities and boroughs (all of whichretameotEe’ privilege 
down to the Reform Act of 1882) represented in parliament by 
224 citizens and burgesses. (In this reign the number of 
members was considerably increased by the addition of repre- 
sentatives for Wales (g), and the Tudor sovereigns pursued the 
policy of creating insignificant boroughs (r) with the object of 


(n) Pari. Papers (1018), Cd. 9038, p. 11. 

(o) Ibid., p. 12. 

Ip) Ibid; pp. 12 aeq. 

(q) Supra, pp. 264-S, 273. / 

(r) But among the towns which sent representa^ves for the first time 
during the Tudor period are Westminster 1545, Peterborough, 1647, Maid- 
stone 1663, while Liverpool, which had not been/ represented since the 
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extending the influence of the cro wn hi the H ouse of 
Conunons Between the reigns of Henry VHI. and Charles 
n.. no les§^ian 180 members were add^J;o the House by royal 
charter alone (t). The borough of Newark, which received the - 
parliamentary franchise by ro^l charter under Charles 11., was 
the last instance of its kind.s/The House of Commons took the 
issue of writs into its own hands ; and no new borough consti- 
tuency was created in England or Wales until the Reform Act 
of 1882. ^t the date of the union with Scotland the niunber of 
members was 513. The Act of Union added forty-five repre- 
sentatives of that kingdom ; and the Act of Union with Ireland 
in 1800 made a further addition to the House of 100 Irish 
members, ^ The proportionate representation of the three 
kingdoms has since been a little varied, Scotland having 
se^ty-two members, and Ireland IQSh/^ 

^or some time after its establishment, the representative 
system, though neve^iming at theoretical perfection, had been 
{tactically efficiently The knights of the shire and the burgesses Defooto of 
who sat in the paniaments of thej^thirteenth and fourteenth MntSfvo 
centuries Really did represent the wishes of the great majority Byston>- 
of the frde inhabitants of the counties and boroughs by whom 
they were elected. jpB ut from the end of the fourteenth century 
to the passing of^fefie Reform Act, in 1832, the House of 
Conunons, as it gain ed in numbers lost more and more in real 
represe ntative character^ The inequalities in the representation C 
which in course of time naturally grew up, through the simul- 
taneous decay of ancient towns and rise into commercial 
importance of what had been once mere agricultural villages, 
were allowed to go on imheede^ Many new boroughs were^ 
indeed, as we have seen,^enfranchised by royal charter between 


reign of Edward I., was regularly represented^rom 1545 onwards. See 
the mw, plate 23, in Hist, Atlas of Modern Europe, ed. R. L. Foole. 

(«) That object was not achieved ; supra, p. 273, n. (e). 

(() May, Const. Hist., i. 329, citing Glanville’s Reports, cii. In the 
reign of James I, the commons, out of favour to popular rights, resolved 
that every town which had at any time returned members to parliament 
was entitled to a writ as a matter of coarse; and by virtue of this 
resolution fifteen boroughs regai ned t he parliamentary franchise under 
James I. and Charles I. In )1673_ 'the County P alatine and City of^ 
Durham were for the first time admitted to tM franc hise by Act 25 
Car. II. 0 . 9. Hallom, CoDstrHiSt., iin 38. 

(u) The Redistribution of Seats Act of 1885 made a new division of 
the IJnited Kingdom into oormty and borough constituencies, and raised 
the number of members of parliament to 670, giving to England six and to 
Scotland twelve additional representatives. By the Representation of the 
People Act, 1918, the number of members was further increased to 707. 
The establishment of the Irish Free State removed the Irish members 
(except those Trom Northern Ireland), leaving the House of Commons at 
616. It now stands at 640. 
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the reign of Henry VIII. and Charles II. ; but they were for the 
, most part places of no special importance or size, and were, in 
many instances, endowed with the privileg e of ret urning 
members to parliament for the express purpose of adding, as 
ndlmiTiation boroughs, to the power o f the crown in th e House 
of Commons, yin 1658, Cromwell made a statesmanlike effort 
to remedy the evil by disfranchising many small boroughs, 
giving members J;o_JManchester,”^Leeds, "find Haufax, and 
increasing the number of cou nty memb ers ; but his reforms, 
though characterised by Clarendon as a “ warrantable altera- 
tion, and fit to be made in better times,” were cancelled at the 
Restoration ; and thenceforth, until the reign of George HI., 
there was no further attempt J:o check the ever-growing abuses 
of the representative system^ 

That system had become thoroughly venal and corrupt. 
Most of the English boroughs — ^with a suffrage generally 
restricted to close corporations or to those bodies and their 
nominees, the freemen (ar) — ^might be roughly divided into 
those which were sold by their “ patrons,” the great territorial 
proprietors, and those which sold themselves. Of the 
remainder, w hile many were under the influen ce of t he e^o wn. 
and obediently returned the crown’ s nomi nees, others were 
owne d by pa trons who exercised th<>ir po wers of ndm inafion 
hon estly and~c6as<;lmtiously. a nd did a service^to the country 
by introduoing-intq^the House of Cbimnons young men of 
ability and-promise,- who, lacking money' of connections, could 
not otherwi se ha ,ve found a seat. But the great majority of the 
boroughs were venal.; The right to vote being attached to the 
ownership of certain ten ement s, it was simply a matter of 
buying sufficient pro perties in a borough to be able to control 
its election. Both the crown and the ministers of the day, 
either acting in unison, or, as was frequently the case under 
George HI., in opposition to one another, bought seats ahke 
of patrons and constituencies — ^titles, pefisions, or hard cash 
satisfying the varying wants of all. The market for seats was 
further enlarged and their price_rahanced by the competition 
of rich traders, more especially of the “ nabobs,” who had 
returned from the Indies with immense fortunes, and who 
anxiously sought entrance into the House "of Commons as the 
avenue to social distinction or extended commercial advantage. 
The published correspondence and memoirs of men of the time 
attest the wholesale and. unblushing brib ery a nd barter of 
boroug hs which prevailed! A few typical instances will serve 
as illustrations. Vin 1767, the borough of Ludgershall was sold 


(ar) Supra, pp. 229 aeq. 
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• by its proprietor, George Selwyn, for £9,000 (y). In 1807, 
£10,000 was offered for the two seats of Westbury, but was 
refused as inadequate by the trust ees for the eredito r of the late 
propriet or. Lord Abingdon (z).^ 

Sales by patrons were generally passed over without animad- 
version, but some of the attempts of corporations or consti- 
tuencies to sell the seats at their disposal excited occasional 
indignation, and received a mild measure ^f4)unishment. In 
1768, the corporation of Oxford took advantage of the general 
election to demand of the sitting members, Sir Thomas Stapleton 
and the Hon. Robert Lee, as the consideration for returning 
them again, the sum of £5,67Q, which was required to pay off 
the municipal debts. The request was not only refused, but 
reported to the House of Commons, who committed the mayor 
and ten of the alder men to Newgate, whence th^y were soon 
discharged after a’^eprimand from the Speaker/ But with a 
sturdy determination to'pay'fKe"COT^ration debts out of any 
other pockets rather than their own, the worthy mayor and 
aldermen, while still in Newgate, completed a sale of the two 
^ seats, already partly negotiated, to the Duke of Marlborough 
and the Earl of Abingdon f while the town clerk carried off the 
corporation books so as to prevent any evidence of the transac- 
tion from becoming public (a). But perhaps the political 
morality of the times may be best exemplified by the borough 
of Sudbury which without any hesitation or attempt at decent 
disguise, shamelessly advertised itself for sale to the highest 
bidder (b). ^ 

In the larger boroughs and seaports the government not only 
had recourse to money bribes, but ensured the return of their 
candidates by the wholesale distribution of appointments in 
the customs and excise. In 1782, when Lord Rockingham 
carried a measure for 'tHe disfranchisement of revenue officers, 
no less than 11,500 were found to be electors, and seventy 
elections were said to depend mainly on their votes (c). 

The county constituencies of forty-shilling beholders, 
although limited and unequal, were less corrupt and more 


(F) Letters of Lord Chesterfield to his Son, iv. 269. 

(«) Life of Sir Samuel Bomilly, ii. 200. 

(a) Farl. Hist., xvi. 397-402 ; Horace Walpole, Memoirs of The Beign 
of George HI., iii. 163 ; May, Const. Hist., i. 338. 

(b) Horace Walpole, Memoirs of the Beign of Geor^ m., i. 42. 

(o) Fori. Hist., xxiii. 101. Lord Bookingham said, in one borough 
havmg 600 voters, 120 had been appointed to places under government, 
throu^ the influence of one of their number who happened to be a friend 
of the first lord of the treasury. Ibid. The electoral disabilities of revenue 
officers, no longer necessary in the large constituencies created by the 
inform Act of 1867, were removed by 31 & 32 Viet. c. 73, and 37 & 38 
Viet, o, 22, 
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independent than the voters in boroughs ; but they were 
subject to the influence of the great nobles and local land- 
owners.^ Their accessibility to none but the territorial aristo- 
cracy was further ensured by the enormous expense of a 
contest, which, in one instance, that of Yorkshire (a county of 
very exceptional size), amounted in 1807 to no less a sum than 
£200,000, as the joint expenses of two rivaL candidates. Lord 
Milton and Mr. Lascelles (d). 

^The representation of the Scottish counties and boroughs 
was in even a worse condition than the Englis^ In every 
borough in Scotland the franchise was vested in a self-elected 
corporation ; while the county franchise belonged exclusively 
to the owners of feudal “ superiorities of the annual value of 
£400, who were not necessarily either landowners or residents 
in their coimties. With a population of over 2,000,000, the 
total number of Scottish county electors in 1823 was imder 
3,000 ; one coimty, Cromarty, having only nine^ It was 
stated by the lord advocate, in 1831, that at an election, then 
within living memory, for the county of Bute, which had not 
more than twenty-one electors, of whom but one was resident, 
that resident, together with the sheriff and the returning officer, 
constituted the meeting ; and having taken the chair, moved 
and seconded his own nomination, put the question to the vote, 
and elected himself ~ * 

J Li Ireland, most of the boroughs, from causes similar to 
hose which affected the boroughs of England and Scotland, 
were equally subject to the patronage of noblemen and land- 
owners. 1 The counties possessed, indeed, a comparatively 
popular franchise ; the electorate was composed of the forty- 
shilling freeholders, whose munbers had been multiplied alike 
by the action of the Irish land laws and of the protestant 
landowners who favoured sub-division with a view to extending 
their political influen^ But though relatively far more 
numerous than the English coimty electors, the frish peasant 
proprietors were also far less independent ; so that the union 
with Great Britain in 1801 served only to add to the united 
parliament a further mass of nominee members (/). 

Vin 1793, when the members of the House of Commons 
numbered 558, a majority of 354 w^s nominally returned by 


(d) May, Const. Hist., i. 356, n. 2. For the whole subject see ibid., i. 
327-354 ; Forritt, The Unrefoimed House of Commons, vol. i. passim ; 
Homier, The Structure of Politics at the Accession of George III. (2 vols. 
1929) is a valuable and illuminating study. 

(s) Hansard, vii. 629 ; May, Const. Hist., i. 368. 

( / ) Walrefield, Statistical and Political Account of Zreland, ii. 299 ; 
Oldfield, Bepresentative Hist., vi. 209 ssq . ; May, Const. Hist., i. 359 ; 
see also Pomtt, The Unreformed House of Commons, vol. ii., passim. 
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“ less than 15,000 electors,” but in reality on the nomination or 
reronunendation of the government and 197 private patrons (g). 
The union with Ireland in 1801 added 100 members to the 
House, of whom sevent y-on e were nominated b y fifty-s ix 
individualsA'^n 1816, Dr. Oldfield, in his “ Representative 
History,” gave elaborate details showing that, of the 658 
members, 487 were then returned by the nomination of the 
government or private patrons (A). Well might the younger 
^ Pitt exclaim : “ This TTmise is no t the representative of the 
people of Great Britain ; it is the representative of nominal 
boro^hs, of ruined and exterminated towns, of noble famiEes, 
of wea lthy Individ uals^ of iForel^ potentates.”! 
f W hile all this i s true, jt ic ""VeTthrless that 

piiilia ment was genuinely a po lit ical o rgan. The public took 
a k een interest in its proceedings, and co ntrive d to m ake its 
fee Ungs felt insid e the Ho\jse of Commons. El ectio ns were 
costly, in part at least, "be cause t hey were so h otlv eontes ted.. 
Great landoiroers at immense expense contested the counties,' 
but the contest was real and hard fought. The same vigorous 
campaigning took place in some at least of the borough s^ and 
since they were t \g)-member constituencies an easy compromise 
was found, by- keying one seat for the local patron, leaving the 
other for contest (i). ( T here was, in effect, a strong hereditary 
element eve^in the TODunons (fc) wliich is not yet quite extinct. 
Not infrequently the electoral contest lay between two families 
who maintained an ancient historical feud. Only a small 
fraction of the constituencies actually went to the poll (0 ; 
candidates frequently withdrew when they thought iheir 
chances unfavourable. But that again is more an indication 
of expense than of indifference. It i s easy to over-emph asise 
the ex tent of p atronage, “ influence,” and cprruption,.and care 
must be tak^ to retain the essential fact that through it all 
parliament was the centre of a vigorous and genuine political 


((f) Annual Begister for 1793, App. to C!bronicle, pp. 83-99. 

(fc) Oldfield’s Bepresentative History, vi. 285-300, cited by May, 
Cirastitutional History, i. 302. 

(i) Alternatively, two families might share the two seats : '* at Yar- 
mouth, between 1722 and 1784 one member was always a Townshend and 
the other a Walpole ” — ^Namier, Structure of Politics, i. 129. A Cavendish 
had always held one of the seats at Derby without a break from 1715 to 
1836, but they never sought both, ibid., 131. A Cavendish was a candidate 
in 1944. 

{k) Bynomeansallof them great families like the Cavendishes. See for 
examples the Whitmores who have represented Bridgnorth with fair 
regularity from 1621 to 1870 ; the Foresters at Weniock from 1678 to 
1886 i the Herberts and Clives at Ludlow from 1688 to 1923 — m Hamier, 
op. cU., ii. 301 £f. 

(I) In 1761 at the general election 48 British constituencies went to the 
poll out of 316 — ^Kamier, i. 196. 
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syst em, with the result that at thfi ^close ofJhg__eighteenth 
century parliamen t could sti l l he siacfirelyTT^fE nif^ — ^injother 
worfls^ with all its^fe<;ts_ai^ abases^ar liament was a sound 
institut^^^hich ne^ed^andjyaa capable of;- reform. 

The sixth clause of the Act of Settlem ent (m), by which all 
placemen and pensioners were excluded from parliament, was 
directly aimed, not at the cabinet system, but at the danger ous 
infl uence which the crown had acquired through the profuse 
distribut ion of office s and pensions among the memberfof the 
legislature This means ot corruptmg the representatives of 
the. people had been extensively employed imder the last two 
Stuarts ; and William HI., amidst the difficulties with which 
he found himself surroimded, adopted and even extended this 
baneful expedient for controlling his parliaments. To check 
this abuse the commons, in 1698, passed a bill to prohibit all 
members thereafter elected from accepting any office under the 
crown. Rejected by a small majority of the lords, the bill was 
re-introduced in the following year and passed both Houses ; 
but William III. refused the royal assent. ^ A f gw year s later, 
ho wever, the principle of disqualification received a legislative 
sanction by thgje xpress excl usion fro m the Hous e of Commons 
of t hSTiewlv appointed commissioners of e xcise (n). Thfi_total 
excl usion of all ser vants of the crown from the House of Com- 
^ mo ^ enneted by ^ the^ct of S ettlemCTxt',' whff ggt Only far too 
dras tic a reme dy for the spMial'evil wEich it wHS intended to 
mee t, but w ould~also. iTgsri'iud-mtu practice, have brought the 
ministers_of-the-cromaj hto~h Dpel6ss~connigt'Ynththe House of 
Commons, and, by preventi ng fS e' ^ion of the legislative and 
executiv e powere rJha ve-effe ctually stopped the development of 
the system of parliamentary c>FcaT)inet~government which we 
now* enjoy . ~The clause was, as weTiafe seen, repealed before 
it could come into'bpertrtion;"ifi the fifth year "of Queen Anne’s 
' reign (ITDffJJbUt was rEetntCtedjaa-ajmoaffifid form (o) ; and 
two years afterwards (1708), byfthe “ Act for the security of her 
Majesty’s person and Govemmrat, and of the succession to the 
Crown of Great Britain in the Protestant line,” more reasonable 
provisions were enacted for the prevention of corrupt influ- 
ence (p). (1) Every person holding “ any office or place of 

(m) Supra, pp. 618, 622. 

(n) 11 WilL HI. o. 2, 8. 149 (Excise). 

(o) Supra, p. 622 ; 4 & 6 Anne, c. 20, ss. 28-30. (Statutes at Large, 
4 ft 6 Atiti b, c. 8.) 

(p) 6 Anne, c. 41, ss. 24-26. (Statutes at Iisige, 0 Anne, c. 7.) To 
check the increase of placemen, certain restrictions were also imposed on 
the multiplication of commissioners. (This act was a second Regency 
Act, necessitated by the fact that the Scottish union had supervened. 
As on the previous occasion, the Commons seized the opportunity to tack 
these place clauses to it). 
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profit whatsoever under the crown ” created since October 25, 

1706, or in receipt of a pension during the pleasure of the crown, 
was incapacitated from sitting in the House of Commons ; and 
(2) every member of that House accepting any of the previously 
existing offices under the crown (except a higher commission 
in the army) was obliged to vacate his seat, though still eligible 
■*for re-election\ So long as the system of ministerial govern- 
ment, with responsibility to the House of Commons, was not 
fully established, and while the House of Commons itself 
remained liable to corrupt influences, and, under a restricted 
franchise, failed to represent the people, such a provision as the 
* latter, which compelled the acceptance of office by a representa- 
• tive to be submitted to the approval of his constituents, acted 
' as a salutary check both upon the crown and the leading 
members of the commons. But now, with a reformed suffrage, 
and under a customary or unwritten constitution in which one 
of the principal fimctions of the members of the commons is, by 
an indirect process, to choose the ministers of the crown, the 
Reasons for the enactment have ceased to exist. Although 
several attempts had been made to modify the principle, they 
were always unsuccessful, with the single exception contained 
in the Reform Act of 1867, dispensing with the requirement of 
re-election in the Act of 6 Anne, c. 41, in the case of the removal 
of a minister from one office under the crown to another (g). 

In the twentieth century, however^, these restrictions were found 
to be so obstructive in the rapid rearrangement of ministerial 
posts now in vogue, that they had to be removed. The Re- 
election of Ministers Act, 1919, relieved ministers who accepted 
office within nine months of the summoning of a new parliament 
from the requirement of re-election; by an Act of 1926 the 
requirement was completely abolished. 

The exception from the Act of 6 Anne, c. 41, of all offices 
existing on October 26, 1705, enabled the crown still to exercise 
extensive corruption by means of places, and in 1741 no less 
than two hundred appointments were held by members of the 
. House of Commons (r). fin the following year, however, the The " Place 
Place Bill, which had beeiwthrice rejected by the commons and 
twice by the lords, passed into an Act, excluding from the House 
a large number of officials, chiefly clerks and other subordinate 
officers of the public departments (s). In 1782 several other 
offices which had been generally held by members of parliament 
were suppressed by Lord Rockingham’s Civil List Act (t) ; 


(g) 30 & 31 Viet. c. 102, s. 52. For the difficulties in which Gladstone 
was involved under this Act, see Morley, Life of Gladstone, ii. 466 ff. 

(r) Lords’ Protests, 1741, quoted May, C!onst. Hist., i. 272. 

(») 16 Geo. II. c. 22. (<)._22 Geo. IH. c. 82. 
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and the policy of official disfranchisement has been since almost 
invariably followed whenever new officers have been appointed 
by Acts of Parliament (u). 

The incapacity imposed by the Act 6 Anne, c. 41, upon 
pensioners of the crown during pleasure, though extended at 
the commencement of the next reign to pensioners for terms of 
years (a:), was eluded by the grant of secret pensions out of the 
large sum annually voted to the crown “ as secret service 
money,” and expended without any public account ; but by 
Lord Rockingham’s Act already referred to, the power of 
granting pensions out of the king’s civil list was considerably 
limited, and secret pensions were abolished by a provision that 
in future all pensions should be paid at the public exchequer. 
In the same year a stop was put to another form of parliamen- 
tary corruption by an Act disqualifying contractors for the 
public service from sitting in the House {y). 

The common law judges had always been disqualified from 
sitting in the House of Commons ; and this exclusion was 
extended to the Scottish judges under George H., and to the 
Irish judges under George IV. The same rule was applied in 
1840 to the judge of the Court of Admiralty ; and the holders 
of all newly-created judicial posts have been disqualified by the 
Acts under which they were constituted.'^ The master of the 
rolls — ^hitherto the sole judge who had retained the capacity of 
sitting in the commons — ^has been also at length disqualified 
by the clause of the Supreme Court of Judicature Act, 1873, 
which declares that no judge of the High Court of Justice or of 
the Court of Appeal shall be capable of being elected to or of 
sitting in that House. 

I House' of Commons thus tainted at its source was peculiarly 
^en to the attacks of political corruption. In his endeavour 
to break up the whig oligarchy which rested on the whole 


(u) The result of the large moss of legislation has been to create some 
obscurity, and Acts of Indemnity ore occasionally necessary. 

(x) 1 Geo. I. c. 66. 

(y) 22 Geo. III. c. 46. The House of Commons (Disqualification) Act, 
1931, was passed in consequence of the belated discovery that a member 
who was on the telephone was a contractor, and thus incurred penalties 
of £600 a day by sitting in the House. The Irish Parliament, in 1793, 
applied the principle of the English Act of Anne to its own members by 
disqualifying all holders of offices under the crown or lord lieutenant created 
after that time. This disqualification was extended, at the union, to the 
parliament of the United Kingdom ; and at the some time several new 
disqualifications in respect of Dish offices were added (41 Geo. HI. c. 62). 

In the first parliament of Geo. I, there were 271 members holding offices, 
pensions, and sinecures. In the first parliament of George II., 257 ; in the 
first parliament of George IV., but 89, exclusive of officers in the army and 
navy ; and in 1833 there were only 60 members holding civil offices and 
pensions, and 83 holding naval and military conunissions. On places and 
pensions in the House of Commons, see May, Const. Hist., i. pp. 369-376. 
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complex system, dominating parliament and reducing the 
crovm to impotence, George III. had to challenge the whigs on 
their ovm ground, and beat them at their own game. Like a 
Walpole or a Newcastle, he personally examined the voting list, 
and awarded honours, places, and pensions, or took means to 
signify his displeasure, in accordance with the votes of individual 
members.) The great number of Valuable appointments tenable 
by members of parliament operated like prizes in a lottery. 
“An interested man,” said Lord Rockingham, “purchases a 
seat upon the same principle as a person buys a lottery- 
ticket ” (a). But direct gifts of money to members were also 
resorted to by the ministersj Commenced under Charles II., 
and continued under William III., this method of “ managing 
the House of Commons ” was reduced to a .system during the 
long tenure of ofSce by Sir Robert Walpole. ^It continued to 
flomrish during the remainder of Geo rge II.*s reign, and un der 
TTT wftg not only adopt ed and exp anded by L ord Bute, 
but r eceived a new and most pernicious deve lopme nt in the 
form of issuing public loans and lotteries privately to specially 
favoured persons on extravagantly easy terms, rewarding the 
supporters of the government by a distribution of the shares, 
which they were able to sell at once at a high premium as soon 
as they came on the public market (a). In order to carry the 
preliminaries of the Peace of Paris in December, 1762, an office 
was publicly opened at the treasury for the bribery of members, 
and the sum of £25,000 was afterwards stated by the secretary 
of the treasury to have been expended in a single day in bribes, 
descending so low as a £200 bank-bill (6). ^ 

(z) Earl of Albemarle’s Kockingbam Memoirs, ii. 399. 

(o) Pari. Hist., xv. 1305 ; Lord ilahon. Hist, of Eng., v. 20 ; Lecky, 
Hist, of Eng. i. 430. 

(6) Horace Walpole, Memoirs of Geo. HI., i. 199. The following remark- 
able letter from Lord Saye and Sole to Mr. G. Grenville is often cited to 
show that even to members of the House of Lords money bribes were 
offered by ministers without any sense, on either side, of dishonour or 
insnlt : 

“London, November 20, 1763. 

“ Honoxtbed Sib, — am very much obliged to you for that freedom of 
converse you this morning indulged me in, which I prize more than the 
lucrative advantage I then received. To show the sincerity of my words 
(pardon. Sir, the perhaps over nicencss of my disposition) I return enclosed 
the bill for ^00 you favoured me with, as good manners would not permit 
my refusal of it, when tendered by you. Tour most obliged and nio«t 
obedient servant, “Saxe axd Seie 

“ P.S. As a ftee horse wants no spur, so 1 stand in need of no induce- 
ment or douceur to lend my small assistance to the king and his friends in 
the present Administration.’' Grenville CoiTCspondence, iii. 145-146, 
«wt^ Lecky, Hist, of Eng., i. 431, n. Professor Namier, Structure of 
‘Politics at the Accession of G^rge HI., i. 221-2 shows that Saye and Sele 
was s parson's son who had inherited the title, but no fortune, from a 
portend relative ; the £300 was an instalment of the pension which the 
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rhe working It is easy to construct a lurid picture, so abundant and 
jf Influence” Striking is the surviving evidence. But it is difficult to believe 
that the parliaments which contained such illustrious statesmen 
as Walpole, the Pitts, Carteret, the Stanhopes, Fox and so many 
others, worked in an atmosphere which was essentially that of 
jobbery and fmancial crookedness. The abundance of the 
surviving evidence in itself shows that no one hesitated to put 
his transactions into writing, or feared to keep his letters. The 
system was operated discreetly, perhaps, but not furtively. 
Professor L. B. Namier’s Structure of Polities at the Accession 
of George III. is an illuminating study of eighteenth century 
“ influence ” in the light of contemporary constitutional ideas. 
“ According to eighteenth-century theory,” he writes (c), “ the 
executive, which had to carry on the business of the nation, 
consisted of the King and his Ministers, and the task of the 
legislature was to advise the King and to control his ‘ servants.’ 
The proper attitude for right-minded members was one of 
considered support to the Government in the due performance 
of its task. What other grounds could there be for a systematic, 
‘ formed opposition ’ than disloyalty to the established order 
{e.g, Jacobitism) or a selflsh, factious conspiracy of politicians 
to force their way into offices higher than they could obtain by 
loyal co-operation with their Sovereign and his Ministers ? But 
if it was proper for the well-affected member to co-operate with 
the Government so long as his conscience did not force him to 
give a contrary vote, attendance on the business of the nation 
was work worthy of its hire, and the unavoidable expenditure 
in securing a seat deserved sympathetic consideration. ‘ I have 
ever apprehended it to be reasonable,’ wrote, in 1767, a Whig 
who after seventeen years in Parliament held neither place nor 
pension, ‘ that those who dedicate their time and fortune to the 
service of the Government should be entitled to a share of the 
rewards that are in its disposal. . . .’ Nor did such a ‘ share ’ 
necessarily deprive them of their independence — ^it is well 
known that about 1760 even Cabinet Ministers could speak and 
vote against Gk)vemment measures ; the one and only thing 
which place or office precluded was (what was anyhow consi- 
dered reprehensible) a ‘ formed opposition.’ ... At the present 
day a member may accept from his party organisation payment 
of expenses incurred in his constituency ; when faced by finan- 
cial disaster some have applied, not unsuccessfully, to their 
Whips ; but a member . . . must as a rule vote with his party. 


oroim regularly offered at the time in such circumstances. For the 
financial history of the £26,000 mentioned in the text, see Namier, op. cit., 
i. 226-229. 

( 0 ) Namier, op. dt., i. 262-206. 
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. . . The peculiarity of our own time is that the individual 
member can best pursue his interest by strictly adhering to his 
party, and that this is the only way in which he is entitled to 
pursue it. But about 1750 there were no parties in our sense 
of the term, certainly no party organisations, and His Majesty’s 
government and the state as such were in theory the party 
which embraced all well-affected members. To adhere to them 
in spite of changes of Ministem did not necessarily mean 
changing sides, and to accept rewards from them was not 
necessarily synonymous with being bribed. Considering the 
matter from the other endVeighteenth-century administrations, 
not being able to control individual members through a party 
machine and a party-trained electorate, had to bind their 
following by posts of honour, places of profit, contracts and 
pensions.”! 

How much worse than any other that system was need not 
be debated here ; that it was bad, is obvious, and contem- 
p cya rtes made efforts to reform it. i ^ ✓ 

HThe glaring defects of the representa1;ive system — ^the 
decayed and rotten boroughs, the private property of noblemen, oated by 
the close corporations openly selling the seats at their disposal 
to members who in turn sold their own parliamentary votes, 
and the existence of great manufacturing cities distinguished 
by their wealth, industry, and intelligence, and yet possessing 
no right of sending representatives to parliament — ^led Lord 
Chatham as early as 1766 to advocate parliamentary reforij^ 

“ Before the end of this century,” he remarked to the Earl of 
Buchan, “ either the parliament will reform itself from within, 
or be reformed with a vengeance from without.” I ^In the House 
he denounced the borough representation as “ the rotten part 
of our constitutio^ It cannot continue a century ; if it does 
not drop, it must be amputated ” (d). Ten years later, in 1776, 
the notorious John Wilkes introduced a comprehensive scheme reform, mo 
of reform in a bill proposing to give additional members to the 
metropolis and to Middlesex, Yorkshire, and other large 
counties ; to disfranchise the rotten boroughs and add the 
doctors to the county constituency ; and lastly, to enfranchise 
Manchester, Leeds, Sheffield, Birmingham, and “ other rich 
populous trading towns.” “ His scheme, indeed,” remarks Sir 
Ershine May, “ comprised aU the leading principles of parlia- 
mentary reform which were advocated for the next fifty years 
without success, and have been sanctioned within our own 


(if) Debates on the Address, Jan. 1766 ; Pari. Hist., xvi. 100 ; xvii. 223 ; 
May, Const. Hist., i. 304. In 1770 he raised the matter in the House of 
Lords : Emden, ^lect Speeches, ii. 111-12. 



688 


PARLIAMENT 


Pitt's advo* 
cacy of 
reform* 
1782-86. 


time ” (e). After some further abortive attempts at reform — 
of which the most noteworthy, on account of its extreme 
radicalism, was that of the Duke of Richmond, who i^JL^fiO 
introduced a-bilL.to establish., aimual parliaments, universal 
suffrage, and equal electoral districts-pthe subject was taken up 
by the younger Pitt in 1782 and 1783. On May 7, 1782, when 
chancellor of the exchequer in Lord Rockingham’s administra- 
tion, Pitt moved for the appointment of a committee to inquire 
into the state of the representation. But the motion was 
rejected by 161 votes to 141. Exactly a year later, on May 7, 
1783, being then in opposition to the coalition ministry, he 
submitted three resolutions affuming (1) the necessity of 
preventing bribery and expense at elections ; (2) the expediency 
of disfranchising any borough whenever the majority of its 
voters should be convicted of corruption, and of transferring 
the unbribed minority to the county constituency ; and (8) the 
desirability of increasing the number of county and metro- 
politan members. These resolutions were, however, negatived 
by 293 votes to 149 ( f ). Two years later, when prime minister, 
Pitt again brought forward the question, this time by moving, 
on April 18, 1785, for leave to introduce a bill “ to amend the 
representation of the people of England in parliament.” He 
proposed the disfranchisement of thirty-six decayed boroughs 
and the transfer of their seventy-two members to the counties 
and the capital — the county constituencies being at the same 
time enlarged by the admission of copyholders. The seats of 
four other small boroughs were to be obtained by purchase and 
bestowed upon populous towns; while ten close corporations 
were to be similarly induced to surrender their exclusive rights 
for the benefit of their fellow townsmen. The bill was, however, 
purely permissive in character. No boroughs were to be 
disfranchised unless with the consent of the proprietors : and 
as compensation to them the sum of £1,000,000 was to be 
immediately set aside to accumulate at compound interest 
until it should become an irresistible bait (g). This extra- 
ordinary proposal, which would have committed the state to 
the recognition of a saleable property in borough constituencies, 
was admitted by its author to be “ a tender part,” yet, in his 
opinion, “ a necessary evil, if any reform was to take place.” 
/But the time was not yet ripe for parliamentary reforn^X The 
House of Commons being indifferent to it, the public generally 


(e) Const. Hist., i. 3U4. 

( / ) Annual Eeg., 1782, Hist., p. 181 ; 1783, Hist., p. 176. 

(g) Annual Hog., 1784-1786, p. 189, and Spencer Walpole, Hist, of 
Eng., ii. 263 ; May, Const. Hist., i. 400 
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apathetic, and George III. distinctly adverse (h), Pitt’s Reform 
Bill was negatived by a majority of seventy-four^ The^aatter 
was now allowed to drop, and the terror caused by the outbreak 
of the Ikench Revolution some years later rendered all efforts 
at reform fruitless. 

y^ ter the -Conglusion ofj the war in 1815 the questioi^of 
refoam - w as-revived. Thenceforward it^was. again and again the Peace of 
broughtJjefore parliam ent by Sir Francis Burdett, Lord John 
Russell, and others, until at length, under the whig ministry 
of Lord Grey (who had advocated the cause of reform for forty 
years), the Rrform bill, after defeats in both Houses of Parlia- 
ment, a dissolution, the resignation and recall of the ministry, 
and the threatened creation of peers by the king (i), was passed 
amidst the greatest popular excitement, and became an Act on 
June 7, 1882 (k). ^ 

By this statute — “ the Great Charter of 1832,” )as it _has ^nn 

been deservedly called— (Mty-six nomHStion or rotten boroughs 
witlTless 'than^7)d5 inhabitants, and returning 111 members, 
were swept away. Thirty boroughs, having less than 4,000 
inhabitants, lost each a member, and twjFmore were taken 
' from Weymouth and Melcombe Regis. In this way 148 seats 
were obtained for distribution among the towns and counties 
requiring additional representation. Forty-three new boroughs 
were created, twenty-two of which, induding metropolitan 
districts, received the privilege of returning two members, and 
twenty-one one member each. The number of county members 
for England and Wales was increased from 94 to 159, the larger 
counties being divided, and a third member being assigned to 
other important county constituencies. All narrow rights of 
dection were set aside in boroughs, and a £10 householder 
qualification (subject to conditions as to residence and payment 
of rates) was established instead, while the county &anchise 
was extended by the addition to the old forty-shilling free- 
holders of copyholders and leaseholders for terms of years, and 
of tenants-at-will paying a rent of £50 a year 

In the same session Reform Acts were passed for Scotland Scottish Be- 

foim Act, 

1832 . 

(h) Pitt having written to the king insinuating a fear lest the personal 
influence of the crown should be employed to defeat the measure, George 
relied that “ out of personal regard,” he would “ avoid giving any opinion 
to any one on the opening of the door to parliamentary reform, except to 
hiiti ” ; but that he had “ ever thought it unfortunate that he [Pitt] had 
early engaged himself in this measure.” Tomline, Life of Pitt (4th ed.), 
ii. 40. 

(i) Supra, p. 609. ? 

(k) There are several notable narratives of the movement : G. S. Veitch, 

Gmiesis of Parliamentary Reform ; J. B. M. Butler, The pasai^ of the , 
great Reform Bill j G. M. Trevelyan, Lord Grey of the Reform Bill. 

(i) 2 & 3 WiU. IV. c. 46. 
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and Ireland. The number of Scottish representatives, fixed 
by the Act of Union at forty-five, was increased to fifty-three, 
of whom thirty were assigned to counties and twenty-three to 
cities and burghs. The county franchise was extended to all 
owners of “ lands, houses, feu duties, or other heritable sub- 
jects,” of the yearly value of £10, and to certain classes of 
leaseholders, and the burgh franchise to all £10 householders (jn'f. 

In Ireland several rotten boroughs had beeh disfranchised 
at the time of the union : the right of election was now taken 
away from borough corporations, and vested in £10 house- 
holders. The qualification for the county franchise had been 
raised from 40s. to £10 freeholds by a measure {n) passed at the 
same time as the Roman Catholic Emancipation Act in 1829, 
and intended as a protection against the influence of the Roman 
catholic priests and agitators, who had ousted the protestant 
landlords of their political influence over the poorer freeholders. 
By the present Act large additions were made to the county 
constituencies by the inclusion of certain classes of leaseholders 
and of £10 copyholders. The number of Irish representatives, 
fixed by the Act of Union at 100, was increased to 105 (o); 

Th e Reform -Act, grea t as were the efforts which put it on the 
stat ute b ook, and great _as_w^ its_u]timate r esults, did n ot in 
fact provide Ja'solufJon to the problems of repre sentation ; at 
most it showed the direction in v^ch'sdlutions were to be 
found. The pocket boroughs had gone, but there still remained 
many which were amenable to influence. The fram ers of the 
Act had also been unwill^ to disfranchise_ persons who were 
voter^ under the oIiT rules, ^w^er__bizaEre, Eypn the new 
electorate in a borough might be a snmU ^oup-whieh quickly 
learnecLthe-jCormpt practices so long associated with borough 
electorate^y^ Frequent legislation fro.m 1841_onwar(fe attempted 
to dealj^h the evil, and-mumbers of_boroughs w^ disfran- 
chised temporarily, and a few permanently. 

C At fhe^ihe time the public became more and more engrossed 
in controversies then before parliament — ^the corn laws, factory 
legislation, the law of combinations as applied to trade unions — 
and it became clear that the demand for an extension of the 
franchise would soon have to be conceded^ From 1883 onwards 
proposals were made for secret ballot instead of voters proclaim- 
ing their choice before a cheering or jeering multitude^ but 
“ to go sneaking to the ballot box ” was thought ^to be 


(«i) 2 & 3 Will. IV. o. 66. 

(n) 10 Geo. IV. o. 8. 

(o) 2 & 3 Will IV. c. 88. In 1860 the Irish borough franchise was 
extended to householders rated at £8, and the qualification required for the 
county franchise was also lowered, so as to include the owners of freeholds 
rated at £6 and occupiers rated at £12 (13 & 14 Viet. c. 69). 
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“unworthy of the character of straightforward and honest 
Englishmen ” {p). CjReformers did succeed, however, in modi- 
fying (1838) and finally abolishing (1858) the property qualifica- 
tion for members {q). lExtension of the franchise and redistri- 
bution of seats was reveral times before parliament. Lord 
John Russell introduced bills in 1852 and 1854 ; Disraeli 
introduced a bill in 1859, Lord John Russell yet another in 
1860, and finally it was a bill introduced by Disraeli which, 
after a curioua adventure in the cabinet (r), became the Reform 
..Act of 186 tX^ 

By the Reform Act of 1867, passed b v.Lord-Derbv’s conser- 
vative mmi^faryj^^further ratensmn of the electoral franchise in 
^ Engltihd and Wales was introduced! s carcely l ess importany^han 
that conceded by the R eform A ct of 1832.^ 

The borough franchise was extended to all householders 
(subject to one year’s residence and payment of poor rates) 
as well as to lodgers occupying lodgings of the annual value 
of £10 (s). The county occupation franchise was reduced to 
£12. Eleven boroughs were disfranchised and thirty-five 
which had previously returned two members now returned only 
one. Twenty-five of the seats thus made available were 
trrmsferred to English counties ; eleven new boroughs were 
created and an additional seat was given to six large XoymsJ^. 

Jn the following year Reform Acts were passed for Scotland 
and Irela^j^imilar to the English Act in principle, but differing 
from it in many of their details. ' Jn the Scottish counties the 
ownership franchise was reduced to “ lands and heritages ’’ of 
the yearly value of £5 ; and a £14 occupation franchise was 
established. The Scottish boroughs received a household and 
a lodger franchise. In Ireland no change was made in the 
coimty constituencies, but the borough franchise was further 
reduced to a £4 rating occupation (31 & 32 Yict. c. 48 ; 31 & 32 
Viet. c. 49^ 

^ By the Reform Act of 1867 a perfectly new principle, that 
of the representation of minorities, was introduced, in a tenta- 
tive and partial manner, into the representative system. This 
principle had been embodied in Lord John Russell’s abortive 
Reform bill of 1854, which proposed to assign three members to 
certain counties, and other large places, the electors of which 
were to be entitled to vote for two only out of the three. The 


(j>) Palmerston in 1862, cited in £. L. Woodward, Age of Reform, 162. 

(q) Stiprat pp. 226 ff. 

(r) Por the famous ** ten minutes *’ see Monypenny and Buckle, Life of 
BisraeU (1929), ii. 234. 

(tf) Supra, pp. 229-231. 
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city of ManchestdW’nd the borouglis of Liverpool, Birmingham, 
and Leeds, were now each empowered to return three members 
to parliament ; and it was declared (sections 8, 9) that at a 
contc‘stod election for any county or borough represented b\ 
three members, no person should vote for more than two 
candidates, nor in the city of Lon^n, which had four members, 
for more than three candidatep/^ 

It was left to Gladstone (who had succeeded Disraeli as Prime 
Minister in 1868) to carry a measure hardly less important than 
that of his great rival, namely, the Ballot Act, 1872 («). The 
enlarged franchise could not be genuinely effective as long as 
workmen and tenants had to vote under the eye of their 
employers and landlords. The secret ballot was therefore 
necessary to implement the Reform Act. In Ireland it was a 
veritable deliverance. 

The two Acts together ha%'e profoundly changed English 
political life. The older view was that the electorate consisted 
of selected persons who bore the main burden of taxation, and 
who exercised the trust of choosing^ members of parliament. 
It was thought to be but natural that that trust should be 
exercised publicly, and that it should result in a House which 
viewed its duties in very much the same light. The member, 
like the elector, was in a position of trust, exercising his discre- 
tion somewhat widely when called upon to decide whether he 
should support the king's ministers, or take the grave step of 
voting against them. The crown was the principal loser in 
1832 since it could not support its ministers at the po]K^witness 
the fall of Peel in 1835. when for the first time in our pol itieal 
history a ministxv Lwas com pelled to resign offi ce as the direct 
result of a ge neiad electi on " {x). The result was that the 
decisive voice in forming a ministry passed from the cro\vn to 
the House of Commons. \ The Acts of 1867 and 1872 brought 
into plaj' a much larger electorate than had been enfranchised 
in 1832, and also a very different body of men. Their charac- 
teristic was. of course, inexperience and a certain instabihtj’ 
due to their lack of strong political ties, as might be expected 
from tha fact that they had been hitherto excluded from 
political actmty. The subtle influences of localitj', family and 
social connection which constituted the bond between the old 
historic parties and their loosely attached members, did not 
exist among the new elector^' Their votes wavered discon- 
certingly : “ the election of 1841 was the only occasion on 
which between 1832 and 1867 the electors returned a eonserva- 


(u1 36 & 36 Vict. o. 33 ; cf. stipra. pp. 640-1. 

{x) Francis Holland, continuation of May, Constitutional Historj'. iii. IS. 
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tive majority ; but from 1867 until 1910 general election, 
except the abnormal one of 1900 held in the middle of the Sput^ 
African war, has resulted in a change of government ” {y). (The 
old concept of the vote as a trust, which the common law, in 
the case of Asliby v. White (a), had treated as though it were 
property, and which resulted in members who used a wide 
discretion in the House, was equally foreign to the new elec- 
torate. Left to their own devices, they had evolved a different 
theory in which the right to vote was a right of man, and 
should therefore be universal ; and the successful candidate 
was in their view a delegate. As soon as statesmen realised 
these changes, it was inevitable that the course of political 
practice should change. The fate of ministries was seen to 
depend on the electorate rather than on the House ; ministers 
took the habit of addressing themselves to the electorate in 
public speeches during election campaigns — conduct which 
appeared undignified and unseemly to the more old-fashioned ; 
party machinery was invented and perfected, and the part y 
programme looki ng to wards the :^ture_pvershadowed the older 
type Ofparty creed which looked towards the^pagt for ite origin 
and ' bistoricftl justification. The_ consequence was to_ alter 
profoundly the ,ns,ture,of the Hous e ofl^ ommons. Tl^ broad 
discrSion_which gover n ed the e ighteenth-century member’s 
vote give s pla ce more an d more to party discipline, and the 
more the House becomes representative of tire electorat e, the 
more-evideht it is that decisions lie with the electorate rather 
thSi with the House.- Thi s loss bv the Hou se was a gain to the 
cabinet. It was inevitable that ministers sKolil5~IooE~lo the 
source. from:' which they drew their_ power ; when they are 
clothed with that power it is hardly possible to disceri^any 
limi^ to what they can 

THSe Representation of the ' People Act of 1884 (48 Viet, 
c. 8), by assimilating the county to the borough franchise, gave 
the vote to rural labourers and to a large number of industrial 
workers, especially miners, who lived 'outside the limits of a 
parliamentary borough. The result was to increase the elec- 
torate by some two million voters, and a redistribution of 
seats was accordingly necessary, A measure to effect this was 
therefore introduced in the next year (The Redistribution of 
Se^ Act, 1885, 48 & 49 Viet. c. 23). The old system of tAvo- 
member constituencies Avas abandoned ; only twenty -two 
towns and the Universities of Oxford and Cambridge continued 
to return two members. The short-lived experiment of three- 
member constituencies set up in 1867 was abandoned, and the' 

{y) Fraucib Holland, contimiatiou of May, Constitutional Histoiy, iii. 22. 

(z) Infra, pp. 649-660. 
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other boroughs and* the counties were divided into single- 
member constituencies. The smaller boroughs were left with 
a single member, the larger were divided into three or more 
separate constituencies. Similarly the counties were divided 
into single-member divisions.' 

Since the passing of the Reform Acts of 1884 and 1885 there 
have been increasing demands for further franchise and electoral 
reforms — ^the most important of which being the enfranchise- 
ment of women. In 1916 it was agreed to set up a conference, 
presided over by the Speaker, composed of thirty members of 
both Houses, representing the various shades of political opinion 
in parliament and in the country at large, to consider the ques- 
tion of parliamentary reform. The scheme proposed by this 
body was afterwards almost entirely accepted by the legislature 
and embodied in the Representation of the People Act, 1918 
(8 Geo. 5, c. 64). 

The changes int r oduce d by this new. Reform AeJ were 
conspicuous as much for their drastic character as for their 
significance. By the great Act of 1832 many seats were 
surrendered and redistributed, but the number of members 
remained unchanged at 658 ; franchise modifications were made 
whereby some 455,000 persons. received the vote. The Act of 
1867 made further changes, disfranchising a number of boroughs 
and redistributing the seats, but leaving the total number of 
members in the House of Commons the same as before, and by 
extending the franchise to artisans and labourers in the towns 
about 1,080,000 voters were added to the register. The Acts of 
1884-5 brought a further 2,000,000 electors (of whom the 
majority were agricultural labourers), and did much to establish 
equality in regard to electoral areas ; the munber of members 
was then increased from 658 to 670. 121® of 1918 add ed 
about 8.000,000 electors to the register, and extended the 
fran chise women, r.hiis m aking the uuuibiiV uf the elec torate 
abo ut 16,000,000 . 

The main subjects of this new enactment are the qualification 
of electors, the registration of electors, the method and cost of 
elections, and the redistribution of seats. This Act itself was 
subjected to imp ortant changes by the Representation of the 
People kaual ir anchisel Act ol 

With regard to the franchise, instead of the seven alternative 
qualifications, there are henceforth to be three, namely, in 
respect of (a) residence, (b) occupation of business premises, 
(c) the possession of a university degree (or, in the case of 
women, its equivalent). T he ownership qualificatio Ti is 
abolish ed, and plural voting along with it. save in a very lim ited 
form. In future no man may vote at a ge neral election in more 
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tha n two constituenc ies, one by reason of his residence, an d a 
se cond either for the constituency in which he carries on h is 
business or for his university. The qualifying period was fixed 
by tEe Act or 1918 at six months, but the law as it stands at 
present requires that a person must be living in the constituency 
on June 1, and must have resided there for at least thirty days 
at the time of registration. Further, he must have lived during 
the preceding three months either in the constituency itself, or 
in the same parliamentary coimty or borough, or in a county 
or borough adjacent to that in which the constituency is 
situated. 

As has been pointed out, the most remarkable innovation 
is t he extension of the f ranchise to women ; but under tBe 
Act of 1918 the basis of their qualilication was different from 
that of men. A woman was entitled to vote if s he had attain ed 
the" a ge oif thirty, and was not subiect to any legal incapa mty. 
an d was qualified as a local government elector — ^that is, if she 
was a ratepayer or the occupan t of unfnrnished lodgings, or the 
wif e of a man so qualified ; also in respect of a university 
qualification. The Act of 1928. however, placed women on th e 
same footing as men in respect of the t ranch ise (g). 

The fo rmer drsqualmcation on the groun d of receipt of 
poo r relief is remo ved. The old disg ualifipatio ns through legal 
incapacity remain — that is. th os e applying -to-pepjs- infants, 
aliens, felons, convicts, idiots, lunatics, p ersons found guilty of 
corrupt and illegal practices, and persons disqualified-for^n- 
payment of ra tes." 

The Act of 1918 made'^another innovation by requiring 
candidates to deposit whic h should be forfeited if they 

failed to receive o ne eighth of the votes cast ; the object was to 
penali se frivolous candida tures.^ 

A redistribution of seats was-effected, chiefly on_the^ound 
of p opulat ion, the unit being one seat for every 70,000 inhabi- 
tants7 though in exceptional cases the commissioners were 
empowered to depart from this standard of division. Great 
Britain t hus was allotted mpmhprs insfrpnd of 567, v ^G3s t 
the total nu mber was increased from 670 to 707. The univer- 
sities ^ Uxt'ord and Cambridge return two members each, those 
of London and Wales one each, the Universities of Manchester, 
Liverpool, Leeds, Sheffield, Birmingham, and Bristol two 
members elected jointly, and the combined Scottish Universities 
three members elected jointly (6). In the case of Ireland, 

(а) As a result women are now in a numerical superiority over men 
voters. 

(б) The principle of proportional representation is applied to university 
elections when there hre two or more candidates, Oxford and Cambridge 
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redistribu tion was effec ted by a sep arate A ct (c), the standard 
unit of population was talcen as 43,000, and thejiumber of 
members was increased from 103 to 10 5. B ut bv the Iri sh 
FreerSiate- (S^eement) Act, 1922, it was enacted that “ no 
writshall be issued after the passing of this Act for the election 
of a member to serve in the Commons House of Parliament 
for a constituency in Ireland other than a constituency in 
Northern Ireland.” Irish rpprpgen< atinn was therefore rcrlncpH 
to t he thirteen representative from Northe rn Ireland (d). The 
latest redistribution has left the membership of the House at 
640. 

Both knights of the shire and burgesses were from the earliest 
time entitled to receive wages, or, more accurately, payment for 
expenses, from their constituents (e). The amount was fixed 
under Edward III by the writs de levandis experms, |^t 4s. a day 
for a knight and Zs. for a burgess, for every day of the parliament 
and for the days spent on the journey.' That rate was the 
maximum which the royal courts would help members to raise. 
It did not preclude private arrangements for less, or more 
expenses, and such bargains were frequent, especially with the 
boroughs. The members for London maintained considerable 
splendour and the city once had to borrow £10 from a fish- 
monger to meet their expenses.^ Other towns liked to see their 
members make a good impression — if only it could be done 
without charging the town. | The county of Cambridge had a 
manor the revenues of which were devoted to the purpose (/). 
These writs, which were issued, after the dissolution of parlia- 
ment, at the request of the members who had served, may be 
traced to the end of Henry VIIL’s reign but by no means all the 
writs issued were enrolled, and the absence of a writ does not 
prove that the member got no wages, and still less does it prove 
that he never attended or that no election took place. ^The 
payment was unpopular in the counties and boroughs and was 
one of the reasons why representation in parliament was not 
eagerly sought for, but was regarded in the Middle Ages rather 
as a burden than a privilege^ There were naturally attempts to 


were enfranehiaed by James I. in. 1603, London and the Scottish Universities 
in 1867. 

(c) The Bedistribution of Seats (Ireland) Act, 1918 (7 & 8 Geo. 6, c. 66). 

(d) See infra, p. 790. 

(e) M. McKisack, Parliamentary Representation of Boroughs, chap. v. ; 
Pasquet (od. Laffan), Origin of the House of Commons, 166 £f. ; Latham, 
Collection of Wages of f&iights of the Shire, English Historical Review, 
xlviii. 466-464 ; Plucknett, Parliament, in English Government at Work 
(ed. J. F. Willard and W. A. Morris), i. 127-8. Many writs are printed in 
W. Prynne, Brief Register, iv. 

(/) Prynne, Brief Register, iv. 540; Stubbs, Constitutional History, 
iii. 484. 
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escape liability, and they produced theories of the nature of 
representation which cannot be accepted without reserve. 
Ancient demesne and gavelkind claimed to be quit, and so did 
many franchises ; there was also the suggestion that a lord who 
attended parliament was sufficiently representative of his 
tenants, and that they were not liable for the expenses of the 
knights of the shire (g). In later times payments still continued 
to be made voluntarily by some boroughs to their repre- 
sentatives. Andrew Marvell, the witty member for Hull in the 
reign of Charles II., has been erroneously reputed the last 
recipient of a salary. But in 1681, three years after Marvell’s 
death, Thomas King, who had been member for Harwich, 
obtained from the lord chancellor, after notice to the corporation 
of Harwich, a writ de expensis burgensium levandis. Lord 
Campbell, in his life of Lord Chancellor Nottingham, after citing 
the case of Thomas King, gave it as his opinion that the writ 
might still be claimed, and that no new law is required for those 
who desire to resume the ancient practice. See Anson, Law and 
Custom of the Constitution, vol. i., p. 129, note. 

CThe right of members to be paid not only grew obsolete ; it 
was replaced, as we have seen (ft), by the contrary requirement 
of a property q\ialification. In 1880, a proposal to restore the 
practice of paying wages to members was included by Lord 
Blandford in a Reform Bill which he submitted to the House 
of Commons (i). Resolutions were passed in the commons, in 
1898 and 1895, in favour of payment of members of parliament, 
but failed to find acceptance by the House of Lords. At last 
this was successfully effected in 1911, in an expeditious manner 
and by the House of Commons alone. The matter had, in fact, 
beqpme urgent in consequence of the decision of the courts that 
trade unions could not compulsorily raise funds from their 
members in order to provide salaries for members of parlia- 
ment (ft). On August 10 (the very day on which the lords 
passed the Parliament Bill) the chancellor of the exchequer 
brought in a motion that provision should be made for paying a 
salary of £400 a year to every member of the House exc ept 

Tnin Tgl-grB nnH nffinnir nfi . U --ni- MlP myal hoU.Seh old. He 

pointed out that the principle had been frequently affirmed by 
the House, and had been adopted by the prime minister before 
the previous general election. It was not an innovation, but a 
reintroduction of an early practice, which had been originally 
applied by the constituencies, latterly in surreptitious and 


{g) Bot. Pari., ii. 258, no. 23 ; 287 no. 20. 

(ft) Supra, pp. 227 ff. 

{%) Htmsard, Deb., 2nd ser. xxii. 678. 

(i) Oabome v, Amalgamafed Society of Railway Servants, (lOlO) A. C. 67, 
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indirect ways, till 1780, when, however, the principle of “ reason- 
able wages for all members ” was affirmed by a sub- committee. 
There was now a much greater demand on members’ time. 
The proposal met with a good deal of opposition ; the principle 
of payment had been long debated, and it had been assumed 
that legislation would be necessary. There was some surprise, 
therefore, among the unlearned when it was proposed that 
members should vote themselves salaries by an obscure and 
little-known procedure ; but a ^the further debate o n August 14, 
the motion was carried by 241 to 128 ( 1 ). 

Pbivilege 

As we have seen in earlier chapters, privilege began as a 
means of assuring to the crown the unhampered attendance of 
its servants when engaged in public affairs, and privilege 
protected not only those called to parliament, but also the staffs 
of various courts and offices, and persons within their jurisdic- 
tion, and members of the royal household. Its enforcement lay 
largely with the crown, until Henry VIII. allowed the House of 
Commons to assume jurisdiction. Thenceforward, privilege 
served to enhance the prestige of the commons, and under the 
Stuarts it was more than once a weapon against the crown. In 
the eighteenth centu ry it was the pubHc which most suffered 
from the 'Earsh, and sometimes re<^_less. Assertion of parlia- 
mentaiy privileger—T^.^lension of the privilege of peers and 
members~frCTai arrest, so as to' jwotgctjj^ got onIj j_their own 
pe rToirs'.~b ut-the ir prop erty.' their servants, and t heir servants’ 
property, md even tojirotect th^^game'fiSfti poaching, during 
the pCTiod ofjpriyilege, gave rise to-very-^aSIaBuses, j,nd the 
commons even took up the position tha^hgy an^heir servants 
we^jmmuBe from. civtt7proi!eed5gS-.of_.ey-er-y kmd. This 
oppressive rule was partially re straine d by several statutes (m), 
an,4at length, in 1770, an Act was passed, by which the privilege 
was re^uced'’tb'its ancient dimensimsr pfdlection from arrest 
for tET persons of IhemBerF only, leaving tHe" cQurse"of justice 
as to thei r property and their servairt^ntirely free (n). By the 
effect of these various enactments the freedbm of members 
from arrest has become not so much a parliamentary privilege 
as a legal right ; and consequently “ the arrest of a member in a 
civil cause is . . . irregular ab initio, and he may be discharged 

(l) The method ha4 served io 1833 to provide the first grant of public 
money for elementary education. Parliamentary salaries were raised to 
£600 in 1937. It is now proposed to pay £1,000, of which £600 is to be 
untaxed, 

(m) 12 & 13 Will. in. 0. 3 ; 2 & 3 Anne, o. 12 ; 11 Geo. n. o. 24. For 
examples of the abuses mentioned, qf. Holdsworth, History of English 
Law, X. 646. 

' (n) 10 Geo. IH. o. 60. 
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immediately, upon motion in the court from which the process 
issued ” (o). 

The exclusive jurisdiction of the commons in matters of 
election, which, for the sake of their own independence, they 
had insisted on and obtained (p), became subsequently prosti- 
tuted to the purposes of party, and this abuse reached its 
greatest height under George II. and George III. (g). The evil 
was remedied as far as possible by the Grenville Act in 1770, 
which created a committee of Jthe House into a statutory 
tribunal with the power (which the House by itself lacked) of 
administering an oath (r). The mode of choosing the com- 
mittee failed to eliminate party influences, and $o also did the 
revised scheme enacted (s) at the instance of Sir Robert Peel in 
1889 ; to the last the constitution and proceedings of election 
committees “ too often exposed them to imputation of political 
bias.” At length, in 1868, the trial of controverted elections 
was transferred to the judges of the superior courts of law (1), 
thus recurring to the method adopted more than 450 years 
previously in the election statute of 11 Henry IV. (u). 

The claim by the commons of the exclusive right to deter- 
mine, not merely the legality of elections, but the rights of the 
electors as well, gave rise, in 1702, to a memorable contest 
between the lords and commons. Ashby, a biu-gess of Ayles- 
bury, having been refused permission to vote at an election, 
because the House had previously resolved that paupers in 
Aylesbury were disqualified, brought an action at common law 
against \*^te and others, the returning officers of that borough. 
He obtained a verdict ; but it was moved in the court of Queen’s 
Bench in arrest of judgment, “ that this action did not lie,” and, 

(o) May, Fori. Frac. (13th ed. 1924), p. 115, referring to CoUmd Pitt’s 
Case (1734), 2 Stra. 986 ; Anson, Law and Custom of the Constitution, 
voL i. pp. 164-157. Freedom from arrest, though not taken away from the 
peers, lost much of its significance, when arrest on mesne process (before 
judgment given) was in fdl but certain special cases abolished in the year 
1838 (Stat. 1 & 2 Viet, cap. 110, sec. 1). See Pike, Const. Hist, of House 
of Lords, p. 269. On the more ^fficult matter of committals for contempt 
by the ordinary courts, see supra, p. 360, note (c). 

(p) Supra, pp, 36 1, 372 ff. The Lords exercise a similar jurisdiction over 
‘the composition of their House by means of their Committee of Privileges. 
Chief Justice Holt successfully maintained in R. v. Knollys (1696), 1 Ld. 
Haym. 10, that the lords only had this jurisdiction when the matter come 
before them on a reference from the crown, and that their mere assertion 
that they hod a privilege was not conclusive upon the courts. See Holds- 

' worth. History of EngUsh Law, vi. 270-1. 

(q) See May, Const. Hist., i. 382-369. *‘ The struggle between Sir 

Bobert Walpole and his enemies was determined in 1741 — not upon any 
question of public policy — ^but by the defeat of the minister on the Chippen- 
ham Election Petition.” — Ibid. p. 364. 

(r) 10 Qeo. HE. c. 16 ; made perpetual by 14 Ceo. ni. c. 15. 

(s) 2*3 Viet. 0. 38 (there were several amending Acts). 

(0 31 & 32 Viet. o. 125. 

(u) Supra, p. 223. 


Joriidiction 

over 

election 

disputes. 


Aahbj^ ts 

mile, 

1702-04. 



650 


PARLIAMENT 


contrary to the opinion of Lord Chief Justice Holt, judgment 
was entered for the defendant ; a decision which was afterwards 
reversed, on a writ of error hy the House of Lords, on the 
grounds upon which Chief Justice Holt had based his dissent in 
the court below. Upon this the commons, after lengthy debates 
passed resolutions aff^ming that : “ It is the sole right of the 
commons of England in parliament assembled (except in cases 
otherwise provided for by act of parliament) to examine and 
determine all matters relating to the right of election of their 
own members,” and that “ neither the qualifications of any 
elector, or the right of any person elected, is cognisable or 
determinable .elsewhere, than before the commons of England 
in parliament assembled, except in such cases as are specially 
provided for by act of parliament,” and that “ whoever shall 
presume to commence or prosecute any action, indictment, or 
information, which shall bring the right of electors, or persons 
elected to serve in parliament, to the determination of any 
other jurisdiction than that of the House of Commons, except 
in cases specially provided for by act of parliament, such person 
l&nd persons, and all attornies, solicitors, counsellors, serjeants- 
at-law, soliciting, prosecuting or pleading in any such case, arc 
guilty of a high breach of privilege of this House ” (*), and they 
further resolved that Ashby was guilty of breach of privilege 
in bringing an action at common law. On the other side it 
was objected, as set forth in the judgment of the House of 
Lords, that “ there is a great difference between the right of the 
electors and the right of the elected : the one is a temporary 
right to a place in parliament, pro hoc vice ; the other is a free- 
hold or a franchise. Who has a right to sit in the House of 
Commons may be properly cognisable there ; but who has a 
right to choose is a matter originally established, even before 
there is a parliament. A man has a right to his freehold by the 
common law, and the law having annexed the right of voting 
to his freehold, it is of the nature of his freehold, aiid must 
depend upon it. The same law that gives him his right must 
defend it for him, and any other power that will pretend to 
take away his right of voting may as well pretend to take away 
the freehold upon which it depends ” {y). 


(a) Coimnons’ Journ., xiv. 308 ; Robertson, Documents, 410-412. 

(y) Report of Lords’ Committee, 27th March, 1704, upon the conferences 
in the case of Aahby v. White, 14 St. Tr. 792. The proceedings of the 
whole case are given ibid., pp. 695-888. See also the Resolutions of the 
House of Lords, Lords’ Journals, xvii. 634 ; Robertson, Documents, 412- 
413. There arc copious extracts from Holt’s judgment in Broom, Consti- 
tutional Law (ed. Denman), 846-868. For a commentary on the case, 
and its subsequent history, see Holdsworth, History of English Law, vi. 
271 £f., X. 643 ff. 
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Shortly after the decision of the House of Lords, upholding 
the claim of Ashby against the returning officers, five other : 
burgesses of Aylesbury, afterwards familiarly known as “ the 
Aylesbury men,” commenced similar actions against the 
constables in their borough. They were thereupon committed 
to Newgate by the House of Commons for a contempt of its 
jurisdiction. They endeavoured to obtain their discharge on 
writs of habeas corpus, but without effect, the majority of the 
judges holding that the commons were the sole judges of their 
own privileges. The commons further declared the counsel, 
agents, and solicitors of the plaintiffs guilty of a breach of 
privilege, and committed them also. The “ Aylesbury men ” 
then applied for a writ of error, in order to bring the decision 
of the judges refusing the habeas corpus before the House of 
Lords ; but the commons resolved that no %vrit of error lay in 
this case, and petitioned the queen not to grant it. On the 
other hand, the lords addressed the queen, pointing out that 
^ts of error are writs of right, ex debito justitice (a contention 
which was upheld by ten out of the twelve judges, when 
appealed to by the queen for their advice), and prayed that the 
writ might be granted. At length the queen put an end to the 
unseemly contest by a prorogation of parliament, which at 
once set the “ Aylesbury men ” and their counsel at liberty. 
No longer impeded by the interposition of privilege, and 
supported by the judgment of the House of Lords, the plaintiffs 
proceeded with their actions, and obtained verdicts and 
execution against the returning officers (a). 

These two cases brought to a head a controversy which had 
been smouldering for some few years on the relation of privilege 
to law, and of the House to the com^. The commons took the 
view that their privilege was above the law and not to be 
discussed in the courts ; they further maintained that the 
content of privilege was not a closed list of matters but embraced 
anything which they declared by resolution to be matter of 
privilege, and that such a resolution was conclusive upon the 
courts. Just as the Stuarts had maintained that the preroga- 
tive was essentially elastic in its nature, and superior to the 
common law, so now the commons professed a similar mysticism 
of privilege. It is not surprising that they used the same 
inflated sort of language declaring that there were arcana 
imperii {a) which were not to be prophaned — ^words which 
James I. had used of the prerogative. 


(a) Reg. v. Paty (one of the Ayleabuiy men), 2 Ld. Baym. 1109. 

(o) KnoUy'a Case, Skin, at p. 526 (quoted in Holdsworth, History of 
English Law, vi. 271 n. 2) ; for James 1. c/. supra, p. 384 n. 
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Such a claim imperilled the supremacy of the law, and upon 
that issue Chief Justice Holt withstood it, just as Coke had 
withstood the prerogative. In Ashby v. White he maintained 
that privilege is part of the law of the land, and that its existence 
in a particular circumstance will be decided, like any other point 
of law, by the court where the question is raised. From this it 
followed that a resolution of the house defining its privilege is 
ineffective — as indeed would be a resolution stating any other 
legal proposition. Holt first made this point in Knollys' Case (b) 
in 1695, when the lords claimed a privilege which Holt adjudged 
had no existence. The lords were angry, but finally dropped 
the matter. When Ashby v. White came up on a writ of error, 
the lords accepted Holt’s doctrine, seeing in it a means whereby 
they could adjudicate upon the privileges of the commons. 
This latest aspect of the matter,- which seemed to subordinate 
the commons to the lords, aroused intense feeling in the Lower 
House, which for over a century refused to acknowledge Holt’s 
doctrine. 

From the reign of Elizabeth onwards (c) the commons had 
occasionally expelled a member, and it continued to exercise 
the jurisdiction. Thus in 1714, Sir Richard Steele was expelled 
the House for writing “ a seditious and scandalous libel ” called 
The Crisis, a pamphlet reflecting on the tory ministry of Queen 
Anne as inimical to the Hanoverian succession. More serious 
was the expulsion of Sir Robert Walpole (d) for corruption in 
Pecember, 1711. After some six months in the Tower, where 
the whigs regarded him as a political martyr, he was released 
in consequence of the prorogation. He was re-elected, and 
then the commons took the view that, having been expelled, 
he was therefore incapable of sitting in any session of that 
parliament ; he was therefore exeluded until the dissolution (e). 

The be.st known instance is in the proceedings against John 
Wilkes (/) in 1763, and the following years, when the commons 
first withdrew the shield of privilege in order to justify a 
judicial decision contrary to law and usage, and then, not 
content with expelling the obnoxious member, proceeded 
illegally to deprive the electors of Middlesex of their free choice 
of a representative. Wilkes had been arrested and imprisoned, 
to await trial in consequence of the publication of the celebrated 


(6) Supra, p. 649n. (jj). 

(c) Supra, p. 362. 

{d) Stanhope, History of England, i. 398—400. 

(e) The theory sroms to have been that expulsion lasted as long as the 
parliomont (although it has long been settled that a committal ended with 
the session). 

( / ) There is a lively account of Wilkes and his career in Stanhope, 
History of England, v. 26 B. 
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No. 45 ot the North Briton, on a “ general warrant ” — i.e., a 
warrant not specifying any person by name, but directed against 
“ the authors, printers, and publishers generally ” — signed by 
Lord Halifax, secretary of state (g). He was released on a writ 
of habeas corpus, on the ground of his privilege as a member of 
the House of Commons (which, at the time, was in recess), and 
when it next met, the Lower House, eager to second the 
vengeance of the king, voted the publication, while still the 
subject of a prosecution in the King’s Bench (which Wilkes 
declared himself ready to meet notwithstanding his privilege), 
“ a false, scandalous, and seditious libel,” tending to excite 
traitorous insurrections, and resolved “ that privilege of 
parliament does not extend to the writing and publishing 
Seditious libels ” {h). The House thus eagerly surrendered an 
undoubted part of it% privilege, in an angry attempt to attack 
one of its members. Wilkes, having been proved (to the 
satisfaction of the House) to be the author and publisher of 
the obnoxious No. 45, was expelled the House, and withdrew 
to France, an exile and an outlaw. In 1768 he came back to 
England, was elected M.P. for Middlesex, surrendered to his 
outlawry and served the sentence of two years, and in the 
meanwhile was again expelled (t) ; and on his immediate 
- re-election, the House not only expelled him a third time, but 
resolved that his expulsion rendered him “ incapable of being 
elected a member to serve in this present parliament.” Again 
re-elected by the county of Middlesex, the House declared his 
return to be null and void ; and, on his being once more 
returned by the county, the House not only declared his election 
void but adjudged the seat to Colonel Luttrell, the second 
candidate, who had received only 296 votes, against 1,143 
recorded for Wilkes. A profligate demagogue was thus turned 
into a popular hero and a champion of constitutional freedom. 
After a lapse of five years parliament was dissolved, and to 
the new parliament in 1774 Wilkes was again returned for 
Middlesex. The former intemperate proceedings respecting the 
Middlesex election, which Lord Camden said had “ given the 
constitution a more dangerous wound than any which were 
given during the twelve years’ absence of parliament in the 


\g) On this aspect of the matter, see infra, p. 741. 

(h) Commons Journal, Nov. 24, 17G3. 

(i) On April 24, 1768, wo find Ueorge III. writing to Lord North, then 

ohwcellor of the exchequer : “ Though entirely coj^ding in your actoch- 
ment to my person, as well as in your hatred of every lawless proceeding, 
yet 1 think it highly proper to apprize you that the expulsion of 
Mr. Wilkes appears to bo very essential, and must be effected." Corres- 
pondence of George HI. with Lord Nor^, ed. Donne, i., p. 2. • 
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reign of Charles I.,” were at length, in 1782, expunged from the 
joTirnals of the commons, as being subversive of the rights of 
the whole body of electors in the kingdom. 

TJie right of the commons to expel a member is undoubted ; 
the further right of resolving that a spccilic person was ineligible 
had been exercised without ehaUenge at least once, in 1711, in 
Walpole’s case. Assuming Wilkes’ ineligibility, it followed 
(from a well-established principle of election law) that votes 
given for him were thrown away ; the true result of the election 
was therefore the return of Colonel Luttrell. It will be seen 
that all this depends on the validity of the precedent of 
Walpole’s ineligibility. The argument put forward on behalf of 
Wilkes was that the House in 1711 had done something which 
was beyond its powers, that it was attempting to establish a 
new privilege to the detriment of the Clecfors, and that such an 
attempt was vain, in view of the principle contained in Ashby 
V. W/die (A'). For a long time the House was reluctant to accept 
that principle, but since the reversal in 1782 of the proceedings 
against Wilkes, it has been admitted that expulsion, though it 
vacates the seat of the expelled member, does not create any 
disability in him to serve again in parliament. In fact, “ the 
commons have no control over the eligibility of candidates, 
except in the administration of the laws which define their 
qxialification,” for one House of Parliament cannot create a 
disability unknown to the law (1). 

Disability The question of the disability arising from conviction of 

eSnvWtonol treason or felony has been the subject of discussion in the 
treason or commons on two or three occasions. By the common law a 

felony- person attainted of treason or felony was incapable of being 

elected a member of parliament (m). But a doubt was at one 
time entertained whether a person who was not attainted for 
treason or felony, but was merely convicted, was disqualified. 
In 1849, a resolution was brought before the House of Commons 
that Smith O’Brien, M.P., having been convicted of treason, was 
ineligible to sit in the House. It was proposed as an amend- 
ment that the resolution should run that he was attainted, but 
the amendment was rejected, and the resolution carried was, 
that having been adjudged guilty of treason, he was ineligible 
to sit in the House. The next case was that of O’Donovan 
Rossa, in 1870, who was returned for Tipperary, while under- 
going sentence of penal servitude for treason-felony. As he 
had been convicted and sentenced under the Treason-Felony 


{k) Supra, p. 652. For the arguments just mentioned, see Holdsworth, 
History of English Law, x. 540-4. 

(l) May, Pari. Practice (13th ed. 1924), p. 66. 

(m) Coke, 4th Inst., cap. 1, p. 47, 
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Act, 11 & 12 Viet. c. 12 (n), it was contended that, not being 
attainted, there was no disqualification ; but the House again 
rejected the contention, arid resolved that O’Donovan Rossa 
“ having been adjudged guilty of felony, and sentenced to penal 
servitude for life, and being now imprisoned imder such sentence, 
has become, and continues, incapable of being elected or 
returned as a member of this House.” In order, however, to 
obviate any doubts as to the legality of this determination, a 
provision was inserted in the Forfeiture Act, which abolished 
, forfeiture and attainder for treason or felony (33 & 34 Viet, 
c. 13, passed in the same year 1870), that any person thereafter 
convicted of those offences should be incapable, while under- 
going punishment, of being elected a member of, or sitting or 
voting in, parliament,, or of exercising any parliamentary or 
municipal franchise. The proceedings in O’Donovan Rossa’s 
case also established that the House, notwithstanding the Act 
■aS 1868 (31 & 32 Viet. c. 125) (o), reserved in its own hands the 
power to decide on the eligibility of members. The next 
leading case is that of John MitcheU. In 1848 he was tried for 
treason-felony, found guilty, and sentenced to fourteen years’ 
transportation. After a comparatively short period he escaped 
from his imprisonment, and after remaining abroad for many 
years returned to Ireland in 1874, without having suffered his 
sentence or received a pardon. In February, 1875, he was 
returned unopposed for Tipperary. On February 18, on the 
motion of Disraeli, the prime minister, and notwithstanding the 
expression of several doubts as to the legality of the course 
proposed to be adopted, the House resolved “ That John 
Mitchell, returned as a member for the county of Tipperary, 
having been adjudged guilty of felony and sentenced to trans- 
portation for fourteen years, and not having endured the 
punishment to which he was adjudged for such felony, or 
received a pardon under the great seal, has become, and 
continues, incapable of being elected or returned as a member 
of this House.” Mitchell was re-elected, but upon a petition 
lodged against his return it was held that votes given to him 
were thrown away and that his opponent was entitled to the 
seat (p). 

In the exercise of its powers of commitment the House of 
Commons, on more than one occasion since the Revolution, has 
been carried by passion beyond the reasonable and customary 
limits of privilege. In 1721 a printer named Mist was com- 


(n) Supra, p. 578. 

(o) Supra, p. 649. 

Ip) Anson, Law and Custom, i. 87. 
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mitted to Newgate by the House for printing a Jacobite news- 
paper which the commons resolved to be “ a false, malicious, 
scandalous, infamous, and traitorous libel,” As the offence of 
Mist could not possibly be interpreted as a contempt of the 
House, or a breach of its privileges, this proceeding of the 
commons was quite as unjustifiable, if not quite so violent, as 
their treatment of ^’loyd in the reign of James I. (q). The more 
recent practice of the House of Commons has been to avoid 
such excesses of jurisdiction by directing a prosecution by the 
attorney -general for offences of a public nature which have been 
brought to their notice. 

The right of the commons to commit for breach of privilege 
was distinctly recognised by the judges in the two celebrated 
esaes of the Hon. Alexander Murray (brother to Lord Elibank, 
a noted Scottish Jacobite), in 1751, and of Sir Francis Burdett 
in 1810. In the course of an inquiry before the House into a 
contested Westminster election, the high bailiff complained of 
Murray (who had been actively engaged in the election against 
the ministerial candidate) for obstructing and insulting him in 
the discharge of his duty. The commons decided to hear the 
parties by counsel, and after ordering Murray to give bail for 
his appearance from time to time, finally resolved that he 
should be committed to Newgate, and should receive his 
sentence on his knees. This humiliating command he steadily 
refused to obey. “ Sir, I never kneel but to God,” was his 
haughty reply to the Speaker (r) ; and the commons were 
obliged to content themselves with ordering that he should be 
kept under the closest restrictions in Newgate, without pen, ink, 
or paper, and that no person, not even his servant, should be 
admitted to him — a severity which, on account of his ill- 
health, was soon afterwards relaxed. On suing out his writ 
of habeas corpus in the King’s Bench, the judges unanimously 
refused to discharge him, on the groimd of their want of juris- 
diction to judge of the privileges of the House of Commons or 
of contempts against them (s). As the authority of the House 
to commit extends only to the duration of the session of parlia- 
ment, Murray soon obtained his liberty, amidst the plaudits of 
the people, who regarded him as a maxl^ in the cause of popular 


{q) Supra, pp. 398 seg. See Hallom, Const. Hist., ill. 279, and Anson, 
Law and Custom, i. 360. 

(r) Lord Orford, Memoirs of last Ten Years of the Beign of George II., 
i. 24. By a standing order of the commons, in 1772, the offensive custom 
of requiring prisoners to kneel at the bar of the House was renounced. 
The lords, though silently discontinuing the practice, still affected to 
maintain it, in cases of privilege, by continuing the accustomed entries 
in thoir journals. — May, Const. Hist., ii. 76. 

(«) C/. Anson, Law and Custom, i. 187. 
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freedom. On the first day of the following session, a motion 
wa^ carried for his re-committal ; but it was then found that he 
had withdrawn beyond sea, out of reach of the serjeant-at- 
arms {t). 

In 1810 the commons committed to Newgate John Gale 
Jones, a prominent radical orator, for causing to be printed 
an offensive placard aimouncing for discussion in a debating 
society, the conduct of two members of parliament. Sir 
Francis Burdett denied the authority of the commons, in his 
place in parliament, and enforced his denial by publishing his 
speech in Cobbett’s Political Register. He was himself 
adjudged by the House guilty of contempt, and committed to 
the Tower by the warrant of the Speaker, but not until the aid 
of the military had been called in to overcome his forcible 
resistance. He then brought actions for redress against the 
Speaker and the serjeant-at-arms. The commons, instead of 
treating these actions as constituting an additional contempt 
of their authority, wisely directed the Speaker to plead and 
submit himself to the jurisdiction of the court. In the result 
the court of King’s Bench, and, on appeal, the Exchequer 
Chamber and the House of Lords successively upheld the 
authority of the House (it). 

Of all the privileges of parliament, the one which has under- 
gone the greatest modification, and of which the practical 
abandonment has produced the most momentous political 
results, is that which concerns the secrecy of its proceedings. 

The original motive for secrecy of debate was the anxiety 
of the members to protect themselves against the action of 
the sovereign, but it was soon found equally convenient as a 
veil to hide their proceedings from the constituencies. “ To 
print or publish the speeches of gentlemen in this House,” said 
Mr. Pulteney in 17.88, “ looks very like making them accountable 
witliout doors for what they say within ” (x ) ; and it was only 
after a prolonged struggle that the right of the electors, and of 
the public at large, to know what the representatives of the 
.nation were doing in parliament was at length virtually 
conceded. 

The Long Parliament, in 16 tl, had permitted the publication 
of its proceedings in the “ Diurnal Occurrences in Parliament ” 
(which continued until the Restoration), but prohibited the 


(<) Stanhope, Hist of Hng., iv. 28-30. 

(u) Burdett v. Abbott (1811), 14 Hast, 1 ; 4 Taunt, 401 ; Ann. Register 
for 1810, pp. 67 seq . ; May, Const. Hist., ii. 76 ; Keir and Lawson, Cases 
in Const. Law, 94 seq. 

(x) Pari. Hist., x. 806 ; C. S. Emden, Speeohes on the Constitution, i. 
208 (e/. ibid., 204, when in the same debate it was doubted whether the 
House could prevent such printing if it took place during recess). 
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printing of speeches without leave of the House. For printing 
a collection of his own speeches, without such leave, Sir E. 
Dcring was expelled the House and imprisoned in the Tower, 
and his book was ordered to be burned by the common hang- 
man («/). The prohibition was continued after the Restoration ; 
but in 1680, to prevent inaccurate accounts of the business done, 
the commons directed their “ votes and proceedings,” without 
any reference to the debates, to be printed under the direction 
of the Speaker (z). Thenceforward till the Revolution, we are 
almost entirely indebted for our knowledge of the parliamentary 
debates to the private memoranda and letters of members, 
which have since been published. Andrew Marvell, member 
for Hull, sent regular reports to his constituents during the 
eighteen years from the Restoration to 1678. Anchitell Grey, 
who represented Derby for thirty years, took notes of the 
debates from 1667 to 1694, which were published, nearly a 
hundred years afterwards, in 1769. Locke, indeed, at the 
instigation of Shaftesbury, ventured, in 1675, to write and 
publish a report of a debate in the House of Lords, under the 
title of “ A Letter from a Person of Quality to a Friend in the 
Country ” ; but the Privy Council ordered it to be burnt by 
the hangman. 

Debates were also frequently published anonymously in 
news-letters and pamphlets. After the Revolution frequent 
resolutions were passed by both Houses, from 1694 to 1698 to 
restrain “ news-letter writers ” from “ intermeddling with their 
debates or other proceedings,” or “ giving any account or 
minute of the debates.” ' But notwithstanding these resolu- 
tions', and the punishment of offenders, privilege was unable to 
prevail against the craving for political news natural to a free 
country ; and from the accession of the House of Hanover 
imperfect reports of the more important discussions began to 
be published in Boyer’s “ Political State of Great Britain,” 
the London Magazine, and the Gentleman’s Magazine, under the 
title of the “ Senate of Great Lilliput,” or the “ Political Club,” 
and with cither simple initials, or feigned names for the speakers. 
The difficulties of reporting when notes had to be taken by 
stealth and the memory was mainly trusted to, naturally led to 
misrepresentation. Dr. Johnson, who wrote the parliamentary 
reports in the Gentleman’s Magazine from November 1740 to 
February 1743, is said to have confessed that “ he took care 
that the whig dogs should not have the best of it ” (a). 


(j/) Comm. Journ., ii. 411 (Feb. 2, 1641). 
(z) Ibid., ix. 74. 

(a) See May, Const. Hist., ii. 34 seq. 
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In a debate on the subject in 1738, initiated by Speaker 
Onslow, Sir Robert Walpole humorously complained of the 
misrepresentation to which members were subjected, “ I have 
read some debates of this House,” he said, “ in which I have 
been made to speak the very reverse of what I meant. I have 
read others, wherein all the wit, the learning and the argument 
has been thrown into one side, and on the other, nothing but 
what was low, mean, and ridiculous ; and yet, when it comes 
to the question, the division has gone against the side which, 
upon the face of the debate, had reason and justice to support 
it ” (6). Later reporters, moreover, too often indulged in 
offensive and scurrilous nicknames. 

In 1771 notes of speec hes.were publjshedjn several jour nals 
acem npanied w ith the names, o£-the.speakers ; ^d Col. George 
Onslow, member for Guildford, and a nephew of the late Speaker 
who had been provoked by the approbrious terms applied to 
hjm by some of the reporters, precipitated a conflict between the 
House and the press by making a formal complaint of several 
journals “ as misrep resenting the spee ches a nd reflectin g on 
several of the members of this House.” Certain .printers .were 
in consequHncciJrdaed'to attend the bar of the House. Some 
appeared and ~wfe“cGscliarge3,' after reeSvm^ on their knees, 
a reprimand from the Speaker. Others evaded compliance ; 
and one of them, John Miller, who failed to appear, was arrested 
by its messenger, but instead of submitting, sent for a constable 
and gave the messenger into custody for an assault and false 
imprisonment. They were both taken before the Lord Mayor 
(Brass Crosby), and two aldermen, Oliver and the notorious 
John Wilke^ These civic magistrates, on the ground that the 
messenger was neither a peace-officer nor a constable, and that 
his warrant was not backed by a city magistrate, discharged 
the printer from custody, and committed the messenger to 
prison for an unlawful arrest. Two other printers, for whose 
apprehension a reward had been offered by a government 
proclamation, were collusively apprehended by friends, and 
taken before Aldermen Wilkes and Oliver, who discharged the 
prisoners as “ not being accused of having committed any 
crime.” These proceedings at once brought the House into 
coKBict with the Lord Mayor and Aldermen of London. The 
Lord Mayor and Alderman Oliver, who were both members of 
parliament, were ordered by the House to attend in their 
places, and were subsequently committed to the Tower. Their 
imprisonment, instead of being a punishment, was one long- 
continued popular ovation, and from the date of their release. 


Oomplainls 
of oiuaimefls. 
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(6) Pari. Hist., z. 809. 
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at the prorogation of parliament shortly afterwards, the 
publication of debates has been pursued without any 
interference or restraint (c). 

Though still in theory a breach of privilege, reporting is 
now encouraged by parliament as one of the main sources 
of its influence — its censure being reserved for wilful misrepre- 
sentation only. But reporters long continued beset with many 
difficulties. The taking of notes was prohibited, no places were 
reserved for reporters, and the power of a single member of 
either House to require the exclusion of strangers was frequently 
and capriciously employed. By the ancient usage of the House 
of Commons any one member by merely “ spying ” strangers 
present could compel the Speaker to order their withdrawal 
without putting the question. This po-wer was exercised in 
1849, and, after an interval of twenty-one years, in 1870. Its 
subsequent enforcement in 1872 and 1874 caused considerable 
inconvenience, and at length in 1875, the House was induced to 
adopt a modification of the rule. By a resolution passed in 
May of that year, while leaving the personal discretion of the 
i!/«iak£r uxLfeJ-J-£rc4- -Im* was iiiT£cJ-.cd that the presesce 

of strangers should be brought to his notice by a member, he 
should, forthwith, without any debate or amendment, put the 
question of their withdrawal for the decision of all the members 
present. Although not made a standing order, this resolution, 
in the absence of further instructions froni the House, has since 
been acted on by the Speaker in every case which has 
subsequently arisen (d). 

After the destruction of the Houses C)f Parliament by fire 
in 1834, separate galleries were assigned ffir the accommodation 
of reporters, and in 1845 the presence of strangers in the 
galleries and other parts of the House not appropriated to 
members was for the first time officially recognised in the orders 
of the House of Commons. The daily publication of the division 

lists as part of the proceedings of the Hotise ^which alone was 

wanting to complete the publicity of its proceedings and the 
responsibility of members — ^was not adojjted by the commons 
until 1836, an example which was only followed by the lords 
in 1857. Previously it had been impossible to ascertain in 
the great majority of cases, what members were present at a 
division and how they voted, the Houses themselves taking no 
cognisance of names, but only of numbers. On questions of 
great public interest, the exertions of individual members 


(c) May, Const. Hist., ii. 43-19. Cf. C. S. linden Speeches on the 
Constitution, i. 211-223. 

(d) Anson, Law and Custom, i. 182. 
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usually secured the publication of the names of the minority, 
and this practice — notwithstanding it was declared by the 
House of Commons in 1696 to be a breach of privilege “ destruc- 
tive of the freedom and liberties of parliament ” — was persisted 
in, and latterly a list of the maj ority was also similarly published. 

The official daily publication of the division lists was followed up 
by the adoption by the commons in 1839, and by the lords in 
1852, of the practice of publishing the names of members 
addressing questions to witnesses before select committees, 
together with the minutes of evidence ; and a few years Publication 
previously, in 1835, the commons admitted the public into tary'repiSS* 
“ community of knowledge as well as community of discussion ” papora. 
by directing all parliamentary reports and papers to be freely 
sold at a cheap rate. 

“ The entire people,” it has been well observed, “ are now Political 
present, as it were, and assist in the deliberations of parliament, reporting. 
An orator addresses not only the assembly of which he is a 
member but, through them, the civilised world. His influence 
and his responsibilities are alike extended. Publicity has 
become one of the most important instruments of parliamentary 
government. The people are taken into counsel by parliament, 
amd concur in approving or condemning the laws, which are 
there proposed ; and thus the doctrine of Hooker is verified to 
the very letter ; ‘ Laws they are not, which public approbation 
hath not made so ’ ” (e). 

' The revolution which has taken place since the eighteenth The Case of 
century in the relations between the House of Commons and 
the people is forcibly brought out by the conflict which occurred 
in 1836 between the House and the courts of law consequent- 
upon the publication of the parliamentary reports and pro- 
ceedings. In 1771 we have seen the commons in conflict with 
the magistrates of London to uphold the privilege of the 
inviolable secrecy of the proceedings of the House ; in 1836 the 
object of their contention with the courts of justice was the 
privilege of publishing all their own papers for the information 
of the nation. Certain reports of the inspectors of prisons, 
printed by Messrs. Hansard in obedience to the orders of the 
House of Commons, contained severe animadversions on a book 
written by a certain Stockdale, who thereupon brought an 
action for libel against the printers. It having been proved 
that the book was of an indecent character, a verdict was given 
for the defendants on a plea of justification ; but Lord Chief 
Justice Denman, before whom the cause was tried, observed 
incidentally that “ the fact of the House of Commons having 


(e) May, Const. Hist., ii. 63. 



662 


PARLIAMENT 


directed Messrs. Hansard to publish all their parliamentary 
reports, is no justification for them, or for any bookseller who 
publishes a parliamentary report containing a libel against any 
man.” This denial of parliamentary privilege was met by a 
declaration of the commons that the power of publishing their 
proceedings and reports was “ an essential incident to the 
constitutional functions of parliament,” and that any person 
instituting a suit as to, or any court deciding on, a matter of 
privilege contrary to the determination of either House, would 
be guilty of a breach of privilege. Stockdale at once proceeded 
to bring other actions, and on the issue whether the printers 
were justified by the privilege and order of the House, the court of 
Queen’s Bench unanimously decided against them (/). In a later 
action, however, Stockdale secured judgment by default. The 
sheriffs levied the amount of damages, and the House vindicated 
its privileges by committing Stockdale and his attorney Howard, 
and also the sheriffs (g). While in prison, Stockdale repeated 
his offence by bringing other actions, for which his attorney’s 
son and clerk were committed ; and the deadlock was at length 
only removed by the passing of the Parliamentary Papers Act 
(1840) providing that all such actions should be stayed on the 
production of a certificate or affidavit that the paper complained 
of had been published by the order of either House of Parlia- 
ment (h). The publication by newspapers of the debates and 
proceedings in parliament was certainly tolerated, but it could 
not be said that it was “ authorised,” so as to be protected by 
the Act. It was determined in 1868 by the decision of the court 
of Queen’s Bench in Wason v. Walter, that no action for libel 
would lie against the proprietor of the Times for printing a fair 
and faithful report (i). 

The Speaker 

Bpeakera As we have Seen, the office of Speaker in the sixteenth 

u lawyers. century usually fell to a lawyer, and his subsequent career 

generally carried him to the judicial bench (A:). The same is 

(/) Stockdale v. Hansard (1839), 9 Ad. & E. 1 ; Broom, Const. Law, 
870 aeq. ; Keii and Lawson, Cases in Const. Law, 78 seq. ; May, Const. 
Hist, ii. 78 aeq. . 

(g) Case qf the Sheriff of Middlesex (1840), 11 Ad. & E. 273 ; Broom, 
960 aeq. ; Keir and Lawson, 92 aeq, 

(A) 3&4Vict. c. 9. Subsequently Stookdale’s attorney, Hqward, brought 
two actions against the officers of the House, which, on ^e grounds of 
excess of authority and informality in the speaker’s warrant, were given m 
the plaintiff’s favour. But on a writ of error the judgment in the second 
action was reversed by the Court of Exchequer Chamber. Howard v. 
Ooaaett (1842), 10 Q. B. 362 ; Broom, p. 969. 

(i) Waaon v. Walter (1868), L. B. 4 Q. B. 73 ; Keir and Lawson, 106 aeq. 
{k) Supra, pp. 233-6, 276. In 1666 Bichard Onslow was both solicitor- 
general and speaker. 
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true in the next century with few exceptions ; Sir John Trevor 
(1686 and again in 1690-5) and Henry Powle (1689, the Conven- 
tion Parliament) both became master of the rolls, but none 
of their successors received judicial office in England (Z). A 
new prientation of the speakership begins with the new century, 
when the chair was occupied by Robert Harley (1701-5) whose 
future is well-known — ^while still speaker, he became secretary 
of state, and subsequently lord treasurer (1711), leader of the 
tory party, Earl of Oxford. From that moment the speaker- 
ship was clearly a possible step in a political career. Both of 
his successors (John Smith, Richard Onslow) followed him to 
the exchequer, and the third speaker after him became secretary 
of state (William Bromley). Sir Spencer Compton (speaker, 
1715-27) left the chair (m) to become prime minister for a day 
or two in an endeavour by George H. to oust Walpole. The 
venture was hopeless, and Compton had to wait until 1742 
when Walpole’s fall enabled him, now Lord Wilmington, to 
become prime minister again. He had been succeeded in the 
speakership by one of the most famous of all those who have 
held the office, Arthur Onslow, who sat continuously throughout' 
the reign of George II. (1727-61). His abilities and long tenure 
enabled him to do much in settling the nature of the office and 
the traditions of the House. Unlike Spencer Compton and 
others, he divested himself of his sinecure office as soon as he 
was called to the chair (n). Like other speakers before and 
since, he took part in debates in committee, and maintained a 
close connection with politics as surviving papers show. Never- 
theless, his frequent rejection shows that the House was 
inclined to separate the speakership from politics. 

• That separation was not easy, in spite of the fact that the 
House had secured unfettered control over elections to the office 
since 1679, when it refused to elect a person named to it by the 
king (o). The younger Pitt, for example, secured the election 
of his cousin William Wyndham Grenville, who after a short 
( term became home secretary and prime minister of “ All the 
Talents ” (p). Grenville’s successor, Henry Addington, was 


Speakers as 
politicians. 


(Z) Oneonly, Sir JobnHitfoid, left the chair(inl802)tobecomechanoe]lor 
of Ireland as Lord Redesdale. Sir Fletcher Norton had been Attorney- 
Qeneral before becoming Speaker, and claimed to have been promised a 
chief justiceship ; ho did not get it (1780) ; Lord Mahon, History of 
England, vii. 16. 

(w) He was concurrently Paymaster-General, a minor but very lucrative 
office. 

(to) For<a time he was concurrently treasurer ofthe navy. The office of 
speaker carried no salary, although certain fees were due, principally on 
private bills. 

(o) A. I. Dasent, Speakers of the House of Commons, 226. 

(p) Owing to the king’s illness he never received confirmation as speaker. 
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also a member of Pitt’s birclc (q) and after several terms in the 
chair, he left it in 1801 to become prime minister. T he speak er- 
^iP of Cha rles Manner s Sutton (181 7-341 is in many ways 
(gi^the dividin g line b etw een t he old and .f ^e now e onception 
of.the speaker’ s office — ^as it also spanned the unreformed and 
the reformed House of Commons. Like his predecessors , he 
iTi in but_ill_doing SO he felt it 

proper _to_off£r_fliL.excuse. In 1827 he was offered the Home 
Office, but declined. His condu ct of the Hou se’ & business was 
admirable, yet outside the House he was a partisan. In 1881 
the opponents of reform held a meeting in his house ; in 1832 
there was talk of his becoming prime minister. In 1835, 
however, when Peel proposed him for re-eleetion there was 
strong opposition. It was asserted that Manners Sutton had 
taken part in the peculiar proceedings of Lord Melbourne’s 
dismissal, and had taken part in the negotiations for the forma- 
tion of Peel’s government. Manners Sutton emphatically 
denied that he had indulged in cabinet-making, or had taken 
any part in Melbourne’s dismissal, or in advising the late disso- 
lution (r). His candidature was defeated by a strict party 
vote — it was already known, of course, that Peel had not a 
majority. His ..practice, like his. .principles, was wavering 
between two conceptions of the office ; the vote of the House 
was similarly ambiguous, seeming to condemn the alleged 
political activities of the late speaker, and yet at the same time 
electing a new speaker of a different party from the old one, 
the House having changed its political complexion. 

These matters were rapidly clarified in the years that followed, 
when the complete neutrality of the speaker was established. 
Thusjn 1841 nnhange in party wasmo langer the occasion for 
nppnsii^ the, re-elec tion of Me.- Speafeer-StwweJLefevre (s). It 
became evident that members who had held important political 
office were not suitable candidates under the new order — thus 
the proposal to nominate Campbell-Bannerman (ex-secretary 
of state for war) was not proceeded with (t), although in 1871 
an ex-whip became a most efficient speaker in the person of 
Mr. Brand. 

The growth of complexity in parliajneQtary procedure is due 
to many causeff-=vast increase of business, much of it of a 
peculiarly contentious kind, and resort to obstruction. To 


(j) Son of the Pitt family doctor ; went to Wimbledon to attend the 
duel between Pitt and Tierney (1798) ; the first speaker to have a salary 
in lieu of fees and sinecures (1790). 

(r)‘DaBent, Speakers, 303-317. 

(a) W. Ivor Jennings, Parliament, 67. 

(() Ibid., 60. 
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deal with this difficult situation the House has constantly 
increased the discretionary powers of the speaker, making him 
in many matters a sort of judge of political warfare. The latest 
and most momentous step in the direction is to be found in the 
Parliament Act of 1911 which entrusts him with the duty of 
certifying those measures which are to enjoy the special proce- 
dure there prescribed for “ money bills,” it being expressly 
enacted that his decision is final, and not subject to' review in 
any court (m). 


(u) Supra, p. 614. On the significance and working of the Speaker’s 
power of certification under the Parliament Act, see Jennings, op. cit., 61, 
400-406. 
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THE MSB OF TiPffi MODEHN POLITICAL SYSTEM 

In the preceding chapters we have discussed the Act of Settle- 
ment and have mentioned the various topics arising out of its 
provisions. Much more remains to be said on the progress of 
the constitution since the Revolution ; and in the present 
' chapter we shall examine briefly the delicate machinery which 
was evolved in the eighteenth century, with the cabinet as a 
subtle link between-the crown and parliament, and the rise of 
parties as it affected the ministry and parliament. 

Kingship since the Revolution 

The legal jirerogatives of the crown were only slightly 
affected by the Revolution settlement. It was still true that 
the king retained the supreme executive, and a co-ordinate 
legislative power. He called parliament together, prorogued 
of dissolved it at-'pleasure, and might refuse the royal assent 
to any bills._ He was the “ fountain of justice.” and as such 
dispensed royal justice through judges appointed to preside, 
in his name, over the various courte of judicature. As' supreme 
magistrate and conservator of the peace he nominally prose- 
cuted criminals, and might pardon them after conviction. As 
supreme military commander, he had the sole power of raising, 
regulating, and disbanding armies and fleets. 'As the “ fountain 
of honour,” he alone could create peers (a power of the highest 
constitutional importance) and confer titles, dignities, and 
offices of all kinds. He was the legal head and supreme 
governor of the national church, and in that capacity convened, 
prorogued, regulated, and dissolved all ecclesiastical synods or 
convocations. As the representative of the majesty of the 
st^e in its relations with foreign powers, he had the sole power 
of sending and receiving ambassadors, of contracting treaties 
and alliances, and of making war and peace. 

Such, at least, is the analysis of the situation which Black- 
stone could still put forward some eighty years after the 
Revolution, and which his contemporaries (who were in a 
position to know) accepted as correct. As a statement of 
technical law it was of course subject to numerous qualifications, 
great and small, which are to be found in the law-books (a), and 

(a) Blaokstone, Commentaries, bk. 1, c. 7 ; cf. Stephen, Commentaries 
(20th edn.), i. 302 £f. For a detailed discussion, see Holdsworth, Histoiy 
of English Law, x. 340-426. 
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the Revolution had made it indubitable that the whole discus- 
sion must take place under the paramount eonsideration that 
the^prerogative is a part of the law, and neither outside it nor 
Rbove it. 

The most important qualification, however, was of a sort 
which is hardly amenable to the lawyer’s characteristic mode of 
analysis, and which could hardly ever be brought to the lawyer’s 
traditional touchstone — the decision of the courts. This 
qualification is the conventional mode of exercising the preroga- 
tive. It is the product of tradition, good sense, good manners, 
practical convenience and the pressure of circumstances. The 
eighteenth century had reduced social intercourse to something 
like a code of usages, which made contacts easy for those who 
had been early trained in its practice ; in the same spirit it 
standardised its political conduct as a result of its experience 
of what facilitated the easy relationships of king, ministers and 
parliament. People acted on the assumption that others were 
acquainted with the conventions and would follow them, and so 
those conventions acquired an authority so great that the 
constitution cannot be correctly described in terms of law alone. 
Moreover, constitutional conventions, like their social counter- 
parts, are subject to change as time goes on ; those who are 
old-fashioned lament the intrusion of the new-fangled, and a 
later generation runs the risk of misunderstanding an earlier 
if it is unaware that the conventions have changed. That is 
particularly true of the reign of George III., which is peculiarly 
liable to misinterpretation if its contemporary conventions are 
not taken into account. It must also be remembered that in 
those days only the small group which worked the system was 
at all informed as to this sort of detail — unlike the present day, 
when every aspect of public affairs is scrutinised by authors and 
journalists. 

In practice these vast prerogatives have now long been 
exercised not at the will of the sovereign, but of the responsible 
ministers of the crown, who represent the will of the majority 
in the House of Commons. ‘yIn outer seeming,” it has been 
well observed, “ the Revolution of 1688 had only transferred 
the sovereignty over England from James to William and] 
Mary. In actual fact, i t was transferring th e sovereignty from 
the king to the House of Commons. J’rom the moment when 
its sole right to tax the nation was established by the Bill of 
Rights, and when its own resolve settled the practice of granting 
none but annual su pplies to. the crown, the House of Commons 
became tjhe supreme power in the state. It was impossible 
permanently td~Baspeiia" its sittings, or, in the long run, to 
oppose its will, when either course must end in leaving the 


Rise of 

oonstitutional 

conyentions. 


Frorogatiyo 

exproiaed 

through 

mmisters. 



668 


THE JllSE OF THE MODEEN POLITICAL SYSTEM 


Personal in> 
flucncc of the 
sovereign. 


Causes v’hioh 
tended to 
induce its 
decline. 


government penniless, in breaking up the army and navy, and 
in rendering the public service impossible ” (b). 

This result had been reached only after many centuries of 
slow development. The Middle Ages had already built up a 
vast mass of procedure whicl\ extended to administration as 
well as to law, and inevitably there a rose the view that the king 
should act throu gh th e recognised. olTicers and with the usual 
formalities. At first, this was probably little more than 
prudent business management, but eventually its political 
implications became clearer, and much later it became possible 
to deduce that the king could only act through those channels, 
and not otherwise. Concurrently, the criminal responsibility 
of a minister for his oificial acts was asserted in a series of 
spectacular impeachments extending from Lord Latimer in 
1376 down to Lord Somers in 1701 ‘and Lord Oxford in 1715, 
while the further proposition was made dear (in Danby’s ease) 
that the express command of the king was no defence. / 

The mode in which the executive power of the crown has 

! gradually been transferred to what has been aptly termed “ a 
bn;j,fd of control chosen by the legislature^ out of persons wh nrn 
{t trusts and knows, to rule the natio n ” (c), will appear as we 
examine the growth of the cabinet. But though greatly 
weakened at the Revolution, the personal influence of the 
sovereign over the administration of affairs long continued to 
be openly exercised, and is still potent, to an extent which can 
be known only to the parties themselves, in the confidential 
intercourse of ministers with the head of the state (d). 

S everal general causes tended to bring about a declin e in the 
pprsfmnl infl^ien ce of the sovereign subseouent to the Revolu- 
tion. OF oremost amon gst these may be placed th e_disputed 
succession tn the crown. The Hanoverian succession was in 
very serious danger at the death of Queen Anne ; and the 
continuing power of Jacobite intrigues was evidenced by the 
rebellions of 1715 and 1746. The d ivine right of kings, tho ugh 


(6) J. B. Green, Short History of the English People, p. 680. 

(c) Bagehot, Bng. Const., p. 13. 

(d) “ There is not a doubt that the aggregate of direct influence normally 
exercised by the sovereign upon the counsels and proceedings of her 
ministers is considerable in amormt, tends to permanence and solidity of 
action, and confers much benefit on the country, without in the smallest 
degree relieving the advisers of the crown from their undivided responsi- 
bility.” . . . “ Itis a moral, not a coercive influenoe.J^ It operates through 
the will and reason of the ministry, not over or against them. It would be 
an evil and a perilous day for the monarchy were any prospective possessor 
of the crown to assume or claim for himself, final, or preponderating, or 
even independent power, in any one department of the state.” — Gladstone, 
Gleanings of Past Years, i, 42, 233. For more recent estimates see Frank 
Hardie, Political Influence of Queen Victoria (1936) j A. Berriedale Keith, 
The Constitution from Victoria to George VI. (2 vola., 1940), i. 132 ff. 
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pfir manently negrativerl at t tip TtPvnLifiVm^ still continued for a- 
time to be inculcated by the tory party, and by the great 
majority of the clergy, who taught the duty of passive obedience 
and the sinfulness of rebellion. But with the accession of the 
House of Hanover, the doctrine of divine right became attribut- 
able, in the minds of those who believed in it, not to the king 
de facto but to the heir of the Stuarts. Mo reover. George I., 
from the necessity of the case, placed himself in the hands of the 
wh ig part y, who claimed to have secured his accession to the 
thrQne_; and the tones. influenc^~aTiike~Ev part y opposition 
and by pers onal objection to the new dynast y, found themselves 
in t he som ewhat unnatural jposiSon of opponents to the royal 
prerogati ve. And while nn the one hajid the persontlt iufln ence 
of the s overeign was opposed by the tories, both_on_account of 
his l^k of h ereditary ri g ht, and’oTTus alliance with their political 
foes, thatinduence itself ^s rapidly diminished by the increased 
development of the system~bf party ^ovemment working" by 

means of 'the cabinet sy stenTTelr 

One very important factor in the deelension of the sovereign’s 
personal influence, was his abs t ention, since the deat h of Queen 
Anne, fr om pr esiding at cabinet councils, ^f ^e king was 
present, it ftdlowed that in the course of debate conflicting 
advice would bg offered by indiviiiual councillors, and in 
practice the final decision would He with the king7~if"he were 
absent, he would be presented with a recommendation in the 
name of the whole cabinet with no choice save of accepting or 
refusing it,. , Willia m III., a man of consummate political 
ability, was,-inde ed, hi s own prime mmistefT hiT own foreign 
minist er^ and his .ojgn.c. omin ander-irFchlefr Queen "Anne not 
only regul arly pr esided at cabirie t couhcil^ ,but occaSKSially 
attended deb ates in the House of Lor^?^dt was^on]y,.at the Beaches 
accession ^-Geo rve I. that the k ing’s ignorance of the English po,n ™imLr 
languagenji d his indifference to English poE Ecs caused the intro- George i^ ond 
duction of the practice of cabinet councils being held without 
the presence of the spyereign/^ This practice — so_essential to 
the free development of parliamentaiy government (/J^^has 
ever since bpctl maintained, and onHEhe “^Tnclple optimus 
interpres usus may now be regarded as having ripened into a 


(e) See Leoky, Hist, of Eng , i. 271-281. 

(/) “ The piesenco of the king at the Cabinet either means personal 
goveiiunent — that is to say, the leseivation to him of all final decisions 
which he may think fit to appiopi late — oi else the forfeiture of digmty by 
his entermg upon equal terms into the aiena of general, seaichmg, and 
sometimes waim discussion , nay, and even of voting too, and of bemg 
outvoted, for in Cabinets, and even in the Cabinets reputed best, important 
questions have sometimes been found to admit of no other foimof decision.** 
— Gladstone, Gleanings of Past Years, i. 85. 
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fixed rule of the constitutioij/ It is remarkable, however, that 
like some other important features of our political institution, 
■sueh as the division of the legislative assembly into two instead 
of three Houses, the disappearance of the sovereign from the 
meetings of the cabinet should be due not to deliberate design 
but to a happy accident. 

It is to the credit of George II. that throughout his long reign 
of thirty- three years he 3Sch{^e d the dut i es of a c onstitutional 
king \rith honourable^fldejity, loyally siyiporting the ministers 
to whom he h ad given his confiden ce? 5ven at the expense of his 
own predilec^ns. But it was not without ah Inward struggle 
that he did so. “MinistCTS are the kin g in this country,” he 
once bitterly exclaimed (g ) ; and relying upon his legal right to 
choose his own ihinisters, he occasionally opposed the accession 
to office of persona whom he disbked. William Pitt , the ^ Great 
Commraer,” was an especial obj ect of Tils antipathy, having 
made himself personally offensive to the ki ng by his som ewhat 
intemperate at tacks" upon tKej^ereign *s_Hanoverian^partia- 
lities (h). But when the king finally .yielded, he honestly gave 
his new minister *5 hearty support. ’ ^‘^StrCi;' said Bitt, shortly 
after ■accepting dftice, ” give me your confidence, and I will 
deserve it.” “ D eserve mv co nfidence.” was the kihgTTeply, 
“ aWd ■you shal l ha. ve it.” And the promise was faithfully 
kept (tfr 

The gradual development of what is now called the “ civil 
list ” is a long and complicated process (k). ._^me of the 
revenues o^he crown were derived from crown lands, certain 
feudal rights (commuted into a hereditary excise by Charles II.), 
such taxes as parliament had granted to the king for life at his 
accession, the post office and a large variety of sources producing 
comparatively insignificant sums. To this must be added the 
duchies of Lancaster and Cor^all, and the equally complicated 
revenues drawn from Scotl^d an d Ire land. From time to 
time these revenues were supplemented by parliamentary. 


(ff) Lord Mahon, Hist, of Hng., iii. 280. 

(h) In a debate, in Dec. 1742, on a motion for defraying the cost of 16,000 
Hanoverian troops, Pitt afiftrmed : “ It is now too apparent that this great, 
this powerful, this formidable kingdom is considered only as a province to a 
despicable electorate, and that in consequence of a s^eme formed long 
ago and invariably pursued, these troops are hired only to drain this 
unhappy nation of its money.” — Lord Mahon, Hist, of Eng., in. 207. 

(^) Lecky, Hist, of Eng., ii. 380. 

(k) The finances of Charles H. are now known through the Calendars of 
Treasury Books (c/ David Ogg, Chailes II., ii. 445 ff.). For the later 
history, see May, Constitutional History (ed. Holland), i. 162 ff. ; Holds- 
worth. History of English Law, x 482 ff ; M. A. Thomson, Constitutional 
History, iv. 201, 341 ; Anson, Law and Custom of the Constitution, ii. 
pt. ii., 196-7 ; A. Berriedale Keith, The Constitution from Victoria to 
George VI., i. 40-46. 
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grants. Under Charles II. it was the theory that the king 
ought to run the eountry generally with these resources, calling 
upon parliament only in emergencies such as war. Neither 
revenue nor expenditure was accurately known, and there was 
much guesswork in the arrangements. At the accession of 
William and Mary, however, parliament fixed the annual 
revenue of the crown, in time of peace, at £1,200,000, of which 
about £700,000 (derived from the hereditary revenues of the 
crown, and from a par t, of the excis e duties) was separately 
appropriated to what was after wards called the king’s “ civil 
list,” .comprising not only the personal expenses of the king 
and the support of the royal household, but also the payment of 
civil officers and pensions, which according to modem notions 
would have been more fairly chargeable to the remaini ng por tion 
of the crown revenue devoted to the strictly public expenditure 
of the state. ~ 

This arrangement was adhered to in succeeding reigns, and 
down to the accession of George II. the civil list was maintained 
at £700,000. Both Anne and George I., however, incurred 
debts, the former of £1,200,000, the latter of £1,000,000, which 
were discharged by parliament by loans charged upon the civil 
list itself. The civil list of George II. was fixed at a minimum 
of £800,000, parliament undertaking that if the hereditary 
revenues shoul^produce less than that sum it would make up 
the deficiency — a liability which it discharged in 1746, by paying 
off a civil list debt of £456,000. But the direct control of 
parliament over the personal expenses of the king was first 
acquired on the accession of George Ill./'who surrendered to 
the nation his life interest in the hereditary revenues, and all 
claims to any surplus which might accrue from them, in return 
for a fixed civil list of £800,000 (increased in 1777 to £900,000) 
“ for the support of his household, and the honour and dignity 
. of the crown.” In addition, however, to the fixed civil list, 
George III. enjoyed a considerable further income, derived 
from thedroits of the crown and admiralty and other sources, 
which was wholly independent of parliamentary control ; and 
yet, notwithstanding the king’s economical and even parsi- 
monious mode of living, and the removal, from time to time, 
from the civil list of various charges which were unconnected 
with the personal comfort and dignity of the sovereign, his 
struggle to establish the ascendancy of the crown by systematic 
b^ery of members of parliament with places, pensions, and 
direcIgiTts^^of money (l), compelled him to make repeated 
applications to the nation for payment of debts upon the civil 


(!) At least, so the opposition professed to believe. 
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list. Altogether, the arrears paid off by parliament during his 
reign — exclusive of a debt of £300,000 charged on the civil list 
in 1782, when its expenditure was curtailed and split up into 
separate classes — amounted to a total of £3,398,000. 

William IV., on his accession, surrendered not only the 
hereditary revenues, but all the other sources of revenue 
which had been enjoyed by his predecessors ; receiving in 
return, a civil list of £510,000, which was at the same time 
relieved from most of the charges which more properly belonged 
to the civil government of the S tate. The civil list of Queen 
Victoria was settled, on the same principles, at the annual sum 
of £385,000 j/ that of the late King Edwatd VII. and Queen 
Alexandra at £470,000, and that of King George V. and Queen 
Mary at a somewhat higher figure. The last two devolutions 
of the crown were each accompanied by Civil List Acts, in 1986 
and 1937, whose terms follow what has now come to be the 
customary course. While the removal of civil charges has freed 
the crown from any suspicion of indirect influences, the 
improved administration and application of the finances 
available for the support of the dignity of the crown have, under 
the last six reigns, rendered it unnecessary to apply to^rlia- 
ment for the discharge of debts upon the civil list (m). v 
prown lands. “ The king,” says Maitland, “ is a great land-owner. Besides 
being the supreme lord of all land, he has many manors of his 
own ; ... some of them constitute, so to speak, the original 

endowment of the kingship, they are that ancient demesne of 
the crown which the Conqueror held when the great settlement 
of the Conquest was completed and was registered in Domesday 
Book ” {«). This is the origin of the crown lands. Continually 
augmented by feudal escheats and forfeitures the crown lands 
were as continually diminished by improvident grants to the 
royal favou rites a nd followers. ' Attempts were made to check 
this abuse from time to fime, by means of acts of resumption, 
for example, but without effect, and Charles I. still further 
diminished the royal patrimony by extensive sales and mort- 
gages. His example was followed by the parliaments of the 
ICommonwealth ; and although at the Rest oration the se latter 
sales were declared void, Charles II. soon squandered the 
estates which had been restored to the crown,^ and in three years 
reduced their annual income from £217,000 to £100,000. 

1 James II. and William III. were equally liberal and improvident, 
and, on the accession of Queen Anne, it was fo und by parliament 
that the crown lands had been so reduced that the net income 

(m) For tho whole subject see May, Const. Hist., i. oh. iv. ; Anson, Law 
and Custom, ii., pt. ii., ch. vii. 

(n) Pollock and Maitland, Hist, of English Law, i. 383. 
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firom them scarcely exceeded the rent-roll of a squire (o). To, 
preserve what still remained, an Act was passed (1 Anne, c. 1, 
8. 5) which, after sadly reciting “ that the necessary expenses of 
supporting the^croiyiU or the greater part of them, were formerly 
defrayed.hy aland.revenue, which hath, from time to time, been 
impaired and diminished by the grants of former kings and 
queens of this realm, so that her Majesty’s land revenues at 
pesent can afford very littlejtowards the support of her govern- 
ment,” prohibited absolute grants entirely, and prescribed 
^stringent conditions as to the length of term and rentals of all 
future leases. Thus the small remnant of the crown lands was 
saved from utter dissipation. George III. on his accession 
surrendered his interest in the crown lands, and received in 
return a fi ved eivil list. 

This change has been accompanied by the restoration to the 
k crow n of a right which it had lost during its uncontrolled tenur e 
I* of the hereditary estates. Before the Norman Conquest the 
ki^g probably held no lands as king, but onl y as a pr ivate 
♦indi vidual , and, equally with the subject, had enjoyed the right 
' of inhe riting , purchasing, devis ing, an d otherwise disposing of 
his property. But when the kingsMp had become more strictly 
heredita ry, the pe r son and the office of the k ing were’hSd to 
be so tho roughly ldentified that his private estates were merged 
in the royal d emesne and made incapable of alienation by will. 
Accordingly ^en the cro wn land s were surrendered by George 
III. the^sovereign was again invested with the right of acquiring 
and disposing of priva te propCTtv in the same manner as any 
other member of the nation (p). 

The King’s Ministers 

At all times it has been inevitable that a monarch who was 
burdened with the task of government should seek to share the 
load with others. The restless kings of the Norman and early 
Angevin line resorted to the justiciar, who advised them, and 
represented them while they roamed far and wide through their 
vast dominions. Routine could be canied out by administra- 


(o) The crown lands received some augmentation from forfeitures .after 
the rehelli oTiB of 17 15 and 1746 ; but during the ^st 36 yep.rs of Geo. in. 
they produced a net average rental of lit tle more than £6.0 (t0-n year 
Improved administration and’tKb rise iiTBie value of land ^ater rendered 
, them' much more p roducti ve. In 1798 they were Valued at £201,260 .a 
year j m 1812, at £283,161^ ; in 1820 they actually yielded £314,852 , ih 
1830 they produced £373,770 , and in 1860 they retiifhed alTincome of 
'' £416,630, exceedmg the ciyil lis't gr antnd . tn the - q ueen. May, Const. Hist., 
i. 226, The net income from crown lands in 1937 amounted to £1,330,000. 
ip) See 39 & 40 Geo. III. c. 88 ; 4 Goo. IV. c. 18 i 26 & 26 Vict. c. 37. 
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tive departments, and in time these were the nursery for a new 
race of professional civil servants. Kings thenceforward had 
the choice between (1) able men whom they had casually met, 
and whom they kept near for the sake of their counsel ; (2) men 
who had shown ability and had attracted royal notice in the 
household ; and (3) men who had worked their way up in the 
exchequer, chancery or other office, and showed conspicuous 
merit.' All three typ;^3&e amply represented in our mediaival 
history. 

In the Middle Ages, the typical statesman was most generally 
chancellor (g), and as a rule he came to the office through a 
career spent partly in polities and pai'tly in the civil service ; 
he was nearly always an ecclesiastic. This pre-eminence of the 
chancellor was natmal, for the bulk of the work of government 
passed through liis office. The finance offices^th the treasurer 
at their head, were so completely dominated by the accounting 
routine that they had little political importance ; decisions, , 
even on finance, were taken elsewhere. Wolsey. was thc-last- 
of the almost continuous line of great ecclesiastical chancellors ; 
thenceforth there are only two great political chancellors, '"Bacon 
^nd Clarendon, and from Ellesmere’s time (r) onwards the trend 
is for the great seal to go to a la^jyer whose main duty will be 
to sit in the court of chancery. It must also be remembered 
that there-might be a “ favourite ” who enjoyed great influence, 
without holding any high political office-^Saveston, the 
Despensers in the Middle Ages, and in the seventeenth century, 
Buckingham, may be mentioned, among many. At the close 
of the century there wae^Eord Portland who a^lone shared the 
secretS"?)! WilliajnTli.'s foreign policyTahninngb his'only office 
was t hat of Groom of th e Stole. In other words, the crown was 
not confined to officers of state for its advisers. , 

Although Thomas Cromwell, Henry VIII.’s minister, was 
Lord Privy Seal from 1586 to 1540, it soon became evident that 
the still more intimate seal, the signet, was the real mainspring 
of the administrative machine. Its custodian was the king’s 
secretary, and his rise to prominence is marked by his ampler 
style of “ secretary of state ” — ^which is said to be of Spanish 
origin, just as onr “ masters of requests ” got their title from 


(q) The most recent lists of chancellors and other officers of state are in 
the Handbook of British Chi-onology (Royal Historical Society, 1939). 
The appendices of the Oxford History of England also contain lists of 
ministries. The last ecclesiastical chancellor was bishop John Williams, 
1621-6. The last ecclesiastical lord treasurer was bishop William Juxon, 
1636-41. 

(r) Thomas Egerton became lord keeper in 1596, and Lord Ellesmere 
and chancellor in 1603, holding the great seal fortwenty-one years until his 
death in 1617. 
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^ance (s). But the mere names of the secretaries of state are 
enough to show the eminence of the office under the Tudors : 
William Cecil, Lord Burleigh, was secretary of state from 1650 
to 1572 when he wasTaised to the dignity of lord treasurer, 
where he served from 1572 to 1599 — in all, half a century of 
signal service in a momentous age. Sir Francis Walsingham 
was secretary of state from 1573 to 1590, and B,obert Cecil 
(Earl of Salisbury and second son of Lord Burleigh) followed 
his father’s example by servin g,informallv from 1590 onwards. 
^d then with_a- form al appointment as s ecretary of state from 
1596 to 1612, while he also became lord treasurer from 1608 to 
1612 (holding both offices together). 

From insignificant beginnings {t) as the king’s private 
secretary, the office grew slowly more important during the 
fifteenth century, especially since a warrant under the signet 
(normally in the secretary’s custody) became of sufficient 
authority to “ procure ” the issue of the privy seal — and it had 
long been established that a warrant under the privy seal could 
procure the great seal. The post was therefore responsible, 
but secretaries usually left it for a bishopric after a few years. 
In the sixteenth century the office rose rapidly in dignity ; in 
1509 it was held by Thomas Ruthall even after he became 
bishop of Durham ; T homas Cromwell, early in his care er, 
was the first lavm an to hold it ; in 1589 the Statute of Prece- 
dence (m) gave the secretary a seat on the woolsack ; and in 
1540 a royal warrant of Henry VIII. gave to the office some of 
the characteristics which distinguish it to this day. 

By that warrant (a;), the king appointed two secretaries to 
one office. Neither was senior to the other ; each had a signet 
and so could act alone ; they were not commissioners (such as 


{a) Maitland, English Law and the Benaissonce (1901), note 17. The 
French secretary Claude de I'Aubepine admits assuming the title while 
negotiating in 1559 with Spaniards who enjoyed it (Declareuil, Histoire du 
droit frongais, 471, n. 98) ; wo may have got it from France. Of. Basil 
Williams, Secretaries of State in France and in England (in Studies in 
Anglo-French History, ed. A. Coville andH. W. V. Temperley, 1035). 

{t) The history of the office has attracted much attention. N. H. 
Nicolas, Observations on the office of secretary of state (1837) and in 
Proceedings and Ordinances of the Privy Council, vi. pp. xcvii-cxl. ; 
T. F. Tout, Chapters in Administrative History, vi. 397 ; L. B. Bibben, 
Secretaries in the Thirteenth and Fourteenth Centuries, English Historical 
Beview, xxv. 430 ; J. Otway-Buthvon, The King’s secretory and signet 
office in the Fifteenth Century (1939) ; F. M. O. Evans, The principal 
Secretary of State, 1668-1680 (1923) ; Conyers Bead, Mr. ^cretary 
Walsingham (3 vols., 1926) ; M. A. Thomson, Secretaries of State. 1681- 
1782 (1932). 

(«) 31 Hen. VIII., o. 10 (partly in Tanner, Tudor Constitutional Bocu- 
ments, 204). 

(a:) State Papers of Henry VIII., ii. 623 (and in Tanner, Tudor 
Constitutional Bocumeiits, 206-7). 
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were sometimes appointed to hold the great seal) ; nor was 
there any apportionment of duties between them, with the result 
that either could do the whole work of the office. That peculiar 
relationship still subsists and proves useful in practice. Both 
of the two secretaries appointed in 1540 were members of the 
House of Commons, to which they had been elected in the 
ordinary way, but the royal warrant couLaiued- the remarkable 
provision that one of them should sit one ^eek in the lords and 
the other in the commons, and during the next week they were 
to change places, although if business required, both might sit 
together in their places in the commons. For a time this 
curious scheme was put into effect. It shows how clearly 
Henry VIII. realised the need for thoroughly competent and 
well-informed spokesmen to present the government’s business 
in the two Houses of Parliament. 

A number of tracts and memoranda {y), dating from around 
the year 1600, give us contemporary notes upon the duties of a 
secretar y of sta te, and leave no doubt upon the enormous scope 
of KIs” activities. He prepared the large number of judicial 
proceedings which came before the privy council, and generally 
sped them on their way to the chancery, star chamber or courts 
of law ; he was in particular expected to be ready with informa- 
tion about anything likely to arise — he must understand the 
system of central and local government in England, Wales and 
Ireland — he must understand European diplomacy and know 
the exact state of negotiations in progress — he must understand 
commerce, and be ready in the descriptive economics of England 
— he should know the size and armaments of the navy, the 
quantities of munitions available for the army, its numbers, 
training and cost — he may be asked intricate questions upon 
the royal revenue, and the charges which have to be met out of 
it — and he must have a grasp of the English legal system, with 
civil and criminal procedure. Nicholas Faunt felt the need of 
having books on all these subjects, and conceived his office as a 
vast information bureau (his constant demand for statistics is 
remarkable) to which the king could turn, where vital facts were 
sought out and filed. And it is all very confidential ; the first 
duty of a secretary is secrecy. 


{y) A treatiBo by Robert Beale (1692) for the use of Sir Edward Wotton 
is printed in Conyers Read, Mr. Secretary Walsingham, i. 423-443 ; 
another of about the same date by Nicholas Faunt is edited by C. Hughes 
in English Historical Review, xz. 409-608 (large extracts in Tanner, 
Constitutional Documents of James I., 113-124) ; a brief memorandum 
ascribed to Dr. John Herbert, dated 1600, is printed in Frothero, Statutes 
and Documents, 166-8 ; and a short tract (c. 1605) by Robert Cecil is in 
the Harleian Miscellany (ed. T. Park), ii. 281 and in Somers Tracts (ed. 
Sir Walter Scott), v. 662 (extracts in Tanner, op. eU., 124-6). 
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If Faunt called for figures, Robert Cecil was dazzled by the 
blaze of majesty, and intimidated by the perils of the office. 
He makes the point that the secretary’s office is not known to 
the law and so has no customary bounds ; no commission 
defines its authority ; there is not even an oath of office (z) 
setting out the duties ; and there is no administrative routine 
of warrants for his protection — ^the king merely speaks, the 
secretary acts. But what if there has been, shall we say, a 
misunderstanding ? No doeument will protect him : “ the 

place of Seeretary is dreadful, if he serve not a eonstant Prince.” 
Fifty years of experience of Tudor government from the inside 
prompted that remark. He deeply distrusted James I. and 
felt he was entirely at the king’s mercy, and might be disowned 
at any moment (n). The impression left by the treatises is not 
so much that of a great officer of state as of an extremely confi- 
dential familiar, whose contact with the monarch was more 
constant and intimate than that of any other, not excluding the 
privy couneil. Great technical acquirements and great seerecy 
were needed, but it is assured that his duty is not to advise, 
but to prepare the materials for a decision, and to see that the 
decision is carried out. Such a situation might well exist 
under the Tudors, but it is evident that a capable secretary is 
in a position to influence, and even to form policy, if the 
monarch is not himself of exceptional ability and determination. 

James I. seems to have realised this, and did not fill the place 
left vacant by the Earl of Salisbury {b) ; instead, he tried to do 
all the work himself with an assistant secretary, and a favourite 
(Robert Carr, Earl of Somerset) as keeper of the signet. Pres- 
sure of business compelled the revival of the old system, but 
henceforth secretaries were industrious officials who were not' 
admitted to the full confidence of the king. 

Not until the Restoration did the secretaries begin to regain 
their former eminence, when the office was filled by such men 


(z) A secretary’s oath appears c. 1613 (Tanner, James I., 127} but it is 
hardly distinguishable from that of a privy councillor. 

{a) In his anxiety, Salisbury consulted the attorney-general (who “ is 
ever the rod and instrument to give the lash to those whom the King will 
cast down ”) asking “ how far shall that ofhrer offend who hath no other 
commission but the King’s word and command 7 ” Hobart’s reply was 
vague and discouraging, and the privy councillors whom Salisbury can- 
vassed would promise only to supplicate the king that he should be 
informed of his accusers and of the charge, and have a speedy trial — cold 
comfort indeed : G. Goodman, Court of King James, 42 (in Tanner, 
James I., 126-7). Salisbury’s view of the secretary as mainly concerned, 
not with the signet, but with the king’s oral command, recalls the parallel 
Freneh development where the secretaries, who were originally notaries 
attesting the royal signature, came to be secretaires des commandements 
dttroy. 

(6) Elizabeth had also left the office vacant for the period 1690-6. 
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as Henry Bennett, Lord Arlington (of the “ cabal ”), Sunder- 
land, Godolphin, Nottingham, Oxford and Bolingbroke. With 
the accession of the Hanoverians the o&ce became of great 
' politicaTimportance. The Duke of Newcs,stle held it from 1724 
to 1754, and among his partners in the dual office were Walpole 
and Carteret. Having become a political office held by nobles 
and great ministers, it was inevitable that routine work should 
be left to the growing staff of the signet office, and the senior 
clerk of the signet soon came to be described as the “ under- 
secretary of state ” (c). 

Circumstances soon compelled some ^ort of allocation of 
duties between the two secretaries and this process went on 
through most of the seventeenth century, but not until 1689 
was there the official division into the “ Northern ” and 
“ Southern ” departments, which lasted until 1782. The 
division was worked out in foreign affairs, the northern depart- 
ment dealing with the northern powers, and the southern 
department with France, Spain, Portugal and other “ southern ” 
powers, together with Ireland, the colonies, and home affairs. 
The system was not too inconvenient in 2689, but ebajoffes in 
European diplomacy soon provided opportunities for the two 
secretaries, either accidentally or delibersitely, to get at cross- 
purposes. The great reform of 1782 was effected merely by 
word of mouth (and that, as we have seen, is quite in the 
tradition of the office). There is no order in council or royal 
warrant, and the nearest official evidence is a circular letter (d) 
to British representatives abroad directing them in the future 
to address their correspondence to Charles James Fox who has 
just been made secretary of state “ with the sole direction of the 
department for foreign affairs ” ; the circular adds that Lord 
Shelburne holds “ the department for domestic affairs.” 

Both before and after 1782 occasional experiments had been 
made with additional secretaries for special duties. There was 
a secretary of state for Scotland from 1709 to 1746 and from 
1926 onwards (e ) ; from 1768 to 1782 there was a secretary of 
state for the American colonies, but with the loss of America, 
the remaining colonies were dealt with by the Home Secretary. 
A third secretaryship was again created in 1794 with “ War and 


(c) It was also a well-established custom that when one of the secretaries 
was exceptionally prominent, his colleague should be on administrator 
rather than a politician. 

(rf) Printed from a foreign ofiSce entry -book in Anson, ii. pt. i. 180. 

(e) In 1885 the office of Secretary for Scotian^ was created by statute 
(48 & 49 Viet. c. 61) for the purpose of exercising various statutory powers 
transferred to it from other departments ; it became a secretaryship of 
state by 16 & 17 Geo. V., c. 18. Of. A. BerriedAie Keith, British Cabmet 
System, 216. 
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the Colonies ” as its pi’ovince, and lasted until 1854 when each 
of those matters received a separate secretary (/). Later, 
additional secretaries of state were set up for India (1858), for 
the Royal Air Force (1918 — ^refounded as a Secretary of State 
for Air in 1919), for the Dominions (1924), and for Burma (g) 

(1985). / 

The treasurer was the head of the ancient office of the Theiorf 
exchequer, and the earliest treasurer whose name is known to “ ‘ , 

us for certain is none other than the famous Richard Fitz Neal, 
author of the Dialogus de Scaceario. The exchequer handled 
the most ancient types of revenue — crown lands, feudal dues 
and the like ; more modern types, and emergency war taxation, 
for example, tended to be dealt with separately, often by ad hoc 
bodies, and sometimes by passing money through other institu- 
tions with a more expeditious accounting system, such as the 
court of wards or the chamber of the City of London. After 
the Restoration large numbers of special commissioners were 
erected to collect and account for this or that tax. The result 
was that the bulk of the nation’s finance was removed from the 
exchequer, which became more and more a museum of con- 
stitutional antiquities (h). 

The medioeval treasurer was a very eminent administrator, 
but only occasionally a political figure. In the later fifteenth 
century lords and even earls graced the office, while in the 
sixteenth it was held by two Dukes of Norfolk in succession 
from 1501 to 1547, by the Protector Somerset, and from 1550 
to 1572 by William Paulet who rose from keeper of the king’s 
widows and idiots to be lilanpiis of Winchester ( 7 ). It seems 
clearly to have been honorific rather than politically or adminis- 
tratively important ; we have seen that both the Cecils con- 
cluded their long careers with this dignity. Politically, the 
^eatest of the later treasurers was Lord Danby (1673 to 1679), 
and the Duke of Slirewsbury was the last of all the treasurers 
(1714). 

In fact, the office had been considerably reorganised at the 
Restoration. The various boards and commissions dealing with ministry, 
particular taxes (/c) were brought more effectively under the 


( / ) The older office of Secretary at War dealt mainly with tu’my finance. 
For hints of its obscure history, see M. A. Thomson, Constitutioiwi History, 
iv. 441 n. 

(ff) The separate offices for India and Burma have so far been held 
together. 

(h) Some of its very lucrative sinecures were used to supplement the 
salaries of less well-ondowod offices, and others served as pensions to 
ex-ministers. 

(i) His own comment on a life of ninety years spent in getting on under 
the Tudors was that he was sprung from the willow, not the oak. 

(fc) They are thus enumerated by M. A. Thomson, Constitutional History, 
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control of the treasurer (Z), and so for the first time there was 
one officer who could deal with large portions of the revenue, 
and take a broad view of national finance as a whole, and 
therefore frame some sort of financial policy. This concentra- 
tion of financial machinery was for a long time only partial, 
however, for much annual expenditure did not come up for 
discussion in the annual budget — ^the civil list, for example, 
which contained a large part of the ordinary peace-time expen- 
diture, was settled at the beginning of the reign only. In spite 
of such limitations there was still room for a real finance minister 
and it is well-known that men such as Lord Godolphin, Sir 
Robert Walpole and ' Henry Pelham were alive to the 
possibilities (wi). 

With the treasury, as with the chancery and the admiralty («) , 
it was sometimes temporarily inexpedient to make an appoint- 
ment, and instead a body of commissioners was set up to carry 
out the usual duties of the office. At first a temporary device, 
it became the permanent rule for the treasury in 1714, since 
wluch date the treasury has alwa 5 rs been “ in commission,” 
ihe person first named in the commission being the " first lord 
of the treasmy,” and the others “ junior lords.” For a time 
the treasury board met regularly, but with the decline of that 
practice greater prominence fell to the chancellor of the exche- 
quer (o). An ancient office, the chancellorship of the exchequer 
had declined as the exchequer itself became more antiquated, 
and under the Tudors the office was generally combined (as it 
still is) with that of under-treasurer. From 1690 to 1827 the 
first lord of the treasury was also chancellor of the exchequer, 
if a commoner ; but if the first lord was a peer, then a com- 
moner was appointed as chancellor of the exchequer — in other 
words, it was already the rule that the chancellor of the exche- 
quer must be a member of the House of Commons, although the 
first lord of the treasury could be (and often was) a peer. Such 
a rule seems to have naturally accompanied the growing pre- 
occupation of the chancellor of the exchequer with financial 
matters, so far as that was possible under the old system. 


iv. 436 n. 1 : customs and excise, wine licences, stamp duties, glass duties, 
hackney coaches ; hawkers and pedlars, salt tax, land tax, hearth tax. 
Similarly special commissions were appointed for accounting, thus ignoring 
the ancient exchequer machinery : op. ctf., 208. 

(l) D. M. Gill, The Treasury, 1660-1714. in English Historical Beview, 
xlvi. 600 ; and The Treasury end the Customs and Excise Commissioners, 
in Cambridge Historical Journal, iv. 94 ; cf. Sir T. L. Heath, The Treasury. 

(m) For budgets of the mid-eighteenth century, and Pelham’s policy, 
see Basil Williams, The Whig Supremacy, 315-8. 

(n) The Admiralty has been in commission since 1708, save for a short 
period in 1827-8 when the Duke of Clarence was Lord High Admiral. 

(o) Anson, ii. pt. i, lOlff. 
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“ but it would seem that the chancellorship did not begin to 
attain its present importance until after the death of 
'^Canning ” (p) ; in the meantime, the lords of the treasury 
became less active in finance and devoted themselves to the 
peculiar workings of the system of patronage or “ influence ” 
which came to be the effective basis of the great power exercised 
by the first lord of the treasury {q). 

A first lord of the treasury had numerous offices in his gift, 
partly as a result of the treasury’s position as supervisor of the 
boards and commissions already mentioned, and many of these 
were disposed of at the instance of members among their 
supporters in the constituencies. A number of boroughs were 
so dominated by the department as to be called “ treasury 
boroughs ” (r), and in practice much of the crown’s general 
patronage was administered through the same channels. 
Unification was indeed desirable ; members liked to know “ to 
whom they should address themselves ” ; the government 
needed to have one man who knew exactly the state of its 
affairs in this respect throughout the House of Commons. A 
first lord with these resources at his disposal, who also possessed 
the gift of “ management,” of maintaining the goodwill of 
members, and of “ leading the house ” generally, could therefore 
expect something like security of tenure (s). Some ministers 
achieved it ; Walpole, from 1721 to 1742, Henry Pelham from 
1743 to 1754, Lord North from 1770 to 1782, William Pitt from 
1783 to 1801. These were the men, in fact, to whom the 
public applied, either derisively or resentfully, the name of 
“ prime minister.” 

Like many another term of political abuse, the expression 
“ prime minis ter ” had some basis in fact, but not much. It 
originated inFr an^e , and at the moment when Walpole was 
rising~to' pre-eminence there were developments in France 
which English observers regarded as ominous warnings (i). 
From Jime to t ime_ France had had B.-prem ier min istre or a 
‘prindj^al minjstre whose o ffice ivas peculiarly powerful, and 


{p) Handbook of British Chronology (ed. F. M. Powicke, 1939), 81. 

(q) On this, see M. A. Thomson, Constitutional History, iv. 435^. 

(r) For the entertaining story of how the post office tried to gain control 
of the treasury borough of Harwich, see L. B. Namier, Structure of Politics, 
ii. 441 ffi 

(b) JI. a. Thomson, op. cit., 365. Cf. the famous conversation in which 
Henry Fox refused to join the ministry of the Duke of Newcastle (1764) 
because the duke would not keep him informed as to the use of patronage : 
Lord Mahon, History of England, iv. 64-5. The Ministers of the Crown 
Act, 1937, assumes that in the future the Prime Minister will always be 
First Lord of the Treasury. 

(t) For all this, see J. Declareuil, Histoire g4n4rale du droit Fran^ais. 
474rU81. Cf. L4on Cahen, The Prime Minister in France and England 
(in Studies in Anglo-French History, ed. A. Coville and H.W. V. Temperley ). 
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officially reco gnised : to him all other officers (especially the 
secretaries of state) were for the tune belrig3xpreiisly subordi- 
nated. Such was the position, and style, of Cardinal Richelieu, 
and in England Lord Clarendon rejected the suggestion of some 
of his friends to give up the chancellorship and become prime 
minister (u). The personal absolutism of Louis XIV. could not 
tolerate so over-mighty a subject, but, soon after his death, the 
French premiership was restored by decree and conferred 
successively upon Cardinal Dubois (1722), after his death on 
the Duke of Orleans (1723), and eventually upon Cardinal 
Fleury (1726-1743) to whom, as before, the other ministers 
were directed to subordinate themselves (a;). When Walpole’s 
enemies called him “ prime minister ” it was Fleury and his 
1 recent predecessors whom they had in mind. The comparison 
I was very imperfect, at least on the formal side ; at no time has 
,an English prime minister been the official superior of thFother 
•ministers, nor has he ever been formaHiTresponsiblc for every 
■department of government. On the other hand^there were 
incidents in Walpole’s career which certainly were open to 
the construction that he was treating his colleagues much as 
if they were his subordinates, and that he monopolised the 
king’s conjidence. Again, Walpole did not nominate to the 
crown the complete list of his ministry. He succeeded in 
dismissing some and addii^ othersflt is true, but these opera- 
tions were effected by tortuous mdans and complicated intrigue ; 

, the theory was (and Walpole professed to adhere to it) that it 
was the duty of all who found themselves in the king’s service 
to work together, in spite of mutual antipathies or differences. 
Very often they did ; but there were times when human nature 
was too stubborn. In practice, Walpole made it very dillicult 
for any colleague to work with him without becoming tacitly 
his subordinate. It seems probable that this result proceeded 
principally from Walpole’s dominating personality, rather than 
from an overweening ambitioiT as his eneriues alleged. He 
doubtless realised that business was more easily conducted 
when ministers were agreed, but it would be hazardous to 
1 ascribe to him the desire to create a convention of ministerial 
Isobdarity. In official precedence he had no rank apart from 
• Uhat of his formal office — ^which (being generally that of first 
lord of the treasury) ranked below many of the other ministers. 
, The office of prime minister wnc nnf ynnwn tr. tliA Ipw 
1905,jwhen by roy al warrant of December 2, the holder of the 
office was given precedence next after the Archbis hop-of. Y ork. 


(m) M. a. Thomson, op. eit., 109. / 

{x) Fleury did not, however, reeeive the title of principal ministy 
although ho enjoyed the other attributes of the office. 
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and his office was formally recognised as distinct from, although 
always held with, some other office. The^only earlier official 
use of the designation was in the Treaty of Berlin. 18 78, when 
Lord Seaconsfield was-d&«iEi bed as “ p rime minister. ” The 
Ministers of the Crown Act, 1937, which has tidied up many 
anomalies in the political hierarchy, seems to imply that in the^ 
future the prime minister will always be first lord of the treasury. i 
The first lord of the treasury and the secretaries of state have 
inevitably been the major offices of political influence. The offioes. 
nineteenth century promoted the chancellor of the exchequer 
to the front rank of ministers, and in our own day many new 
offices have been created whose holders become highly impor- 
tant, especially when the affairs of their department become a 
matter of urgency. At all times, moreover, it has been possible 
for the holder of a less important office to find opportunity for 
exerting considerable influence upon the general conduct of 
affairs when his abilities warranted it. In the eighteenth 
century when the modem political system was' be^immg to 
take shape, there were many such offices, and in our own day 
they have multiplied. Some enjoyed high precedence and so 
were appropriate for peers whose position in the lords, and 
whose patronage in the constituencies, might be useful. Others 
were appointments at court, whose holders could create a 
friendly political atmosphere and exercise some influence. 
Others were recognised stepping stones to higher things ; thus 
a solicitor-general could hope to become attorney-general, and 
an attorney-general could aspire to a chief-justiceship or even 
to the woolsack. Meanwhile, as Murray did while attorney- 
general, he might even become an indispensable support of a 
weak ministry. Still other offices carried such considerable 
emoluments that they could be used to enable men to hold 
office who otherwise would be unable to do so — ^the pa 3 miaster- 
general was in this class. In short, the construction of a 
ministry was a work of social art such as the eighteenth century 
enjoyed, and did extremely well. It was rendered all the more 
difficultly tbp faet. that a enmplete change of ministers wa s very 
rar e : it happ ened in 1689, in 1714 and in 1782. With those 
signal exceptions, a slow hut p n ntinuous series of partial 
changes was gradually, transforming one ministry into its 
successor. 


The Cabinet 

The privy ji Quneil ( yd. rnntinuod tn hr thr ron~titntinm1 The privy 
body of advisers of the king. There were those who held that 


(y) Supra, pp. 282-6. The best general account of privy council and 
cabinet is in M. A. Thomson, Constitutional History, iv. 102 ff., 211 ff.. 
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he was bound by the laws aijd customs of the realm to consult 
it, but that was a political sentiment rather than a legal fact. 
At the Restoration the privy council was an active working 
body, transacting a large mass of business, great and small, 
political and administrative. But Charles II. hated the delays 
and restraints imposed upon his designs by long debates in 
Council, and having greatly augmented iti"riuihbers was able to 
allege with truth that “ the great number of the Council made it 
unfit for the secrecy and despatch which are necessary in great 
affairs.” Availing himself of one of the peculiar characteristics 
of the Council — ^its action through committees — Charles used 
as a confidential ingtrument its “ committee for foreign affairs,” 
with whom he coQcerted ^11 pleasures of importance before 
submitting them^ for a merely formal ratification, to the whole 
body of privy councillors. Unlike the other parallel bodies, 
this was not a true committee, since (1) it did not report back 
to the parent body, (2) it was selected by. the king and not by 
the Council, and (3) was not confined to matters referred to it 
by the Coun^ik' As it dealt with momentous and secret matters 
of diplomacy, and consisted of a small number, of important 
ministers, the king consulted it also on domestic matters of 
great importance — such as the Declaration of Indulgence ; even 
in foreign affairs, however, some things might be hidden from 

; it — such as the secret Treaty of Dover. 

' “ Formerly,” says Trenehard, writing towards the close of 

the 17th century, “ all matters of state and discretion were 
debated and resolved in the privy council, where every man 
subscribed his opinion and was answerable for it. The lajie 
King Charles II. was the first who broke this most excellent 
part of our constitution, by settling a cabal or cabinet council, 
where all matters of consequence were debated ajid resolved, 
and then bijDught to the privy council to be confirmed ’’ {z). 
The word “ cabal ” with the meaning of “ club ” or “ associa- 
tion of intriguers ” had been popularly applied to the secret 


349 ff., covering the seventeenth and eighteenth centuries. The four 
volumes by E. R. Turner on The Privy Council and the Cabinet Coiuicil 
are a massive collection of raw material. For the nineteenth century to 
the present day there is W. Ivor Jennings, Cabinet Government, and 
A. Berriedale Keith, The British Cabinet System. W. Bagehot, The 
English Constitution (1867) contains a classical exposition. 

(z) Trenehard, Short History of Standing A^ies (1698), pp. vii., viii. 
“The very name of a cabinet council,” says Hallam, “as distinguished 
from the larger body, may be found as far back as the reign of Charles I.” 
(Const. Hist., iii. 184) ; but it occurs in the preceding reign in the writings 
of Lord Bacon, who, in treating of the “ inconveniences of coimsel,” says, 
“ for which inconveniences, the doctrine of Italy, and practice of France, 
in some kings’ times, hath introduced cabinet counsels ; a remedy wor'-e 
than the disease.” Bacon, Works (ed. Spedding, Ellis 3s Heath, 1858), 
vi. 424. 
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councillors of the king evenj under James I., and the accidental 
coincidence that, in 1671 . the cabinet consisted of five ministers, 
Clifford (Lord Treasurer), Arlington , (Secretary of State), 
Buckingham (Master of t he Ho rse). Ashley (for a short time 
Chancellor, later Earl of Shaftesbury), and Lauderdale (Secretary 
for Scotland), the initials of whose names made up the word 
cabal, caused the latter designation to be used for some years 
as synonymous with cabinet.^^ut, though convenient and even 


Tha“ Cabal” 

ministry, 

1671. 


necessary for administrative purposes,^ cabinet government, in 
the form which it assumed at this period, was undoubtedly . 
fought with great evils. It deprived the privy council of 
whatever^influence it might have had to check the actions of 
the kin g, ^andprested the real government of the country in a 
body of ministers practically irresponsible to the nat ion,/* There' 
were complaints in parliament that the privy council was not 
being regularly consulted, with the result that parliament did 
not know who was responsible for forming poUcy. Although 
the Test Act broke up the Cabal, several of its members being 
Catholics, that was not enough to restore privy-counci ^overn- . 
ment. Accordingly, in IfiZfl, an attempt was made^on the 
advice (so it was said) o f Sir William Temp le, to restore thf reorgiuusing 
Privy Council to its former position^ It was remodelled, anc 
its numbers reduced from fifty to thhty.^ of whom fifteen were i67o. 
the chief Officers of state, and the olier fifteen were made up 
of ten lords and fi ve comm oners. The principle that political 
and economic power should go together was expressly recognised 
by the provision in the scheme that the joint income of the new 
Council was not to fall below £300,000, a smn nearly equal to 
the estimated income of the whole House of Commons. Like 
similar experiments in the Middle Ages, it included all points of 
view, and seems actually to have contained a majority of 
persons associated wth the opposition; If was hoped that a 
body thus constituted of great nobles and wealthy landed 
proprietors, too numerous for a cabal and yet not too numerous 
' for secret deliberation, would form at once a check upon the 
crown and a counterbalance to the influence of parliament (a). 

By the advice of this Council of Thirty, Charles II. pledged. 

■himsfclf to be guided in all affairs of state ; but the pledge was 
quickIy~broken, and an Inferior or cabinet council was again 
' foiled. / 

The Revolution made little immediate change in the system. 

William III. continued to give at least some of his confidence Revolution, 
to a small group of principal ministers, although like Charles II. 
he kept the most important steps in his foreign policy a secret 


(o) See E. R. Turner, The Privy Council of 1679, English Historical 
Review, xxx, 261. See also Anson, Law and Custom, ii., Pt. 1, xip. 76 seq. 
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from most of them — the exceptional position in this respect of 
Lord Portland has already been mentioned {b). Even so, the 
normal group was too large for the effective conduct of the war, 
and was deliberately reduced on the advice of Sunderland. For 
a time it was noticed that the closest circle of royal advisers was 
solidly Whig in composition and the abusive nickname of “ the 
/Junto ” was popularly bestowed upon it in 1696. A similar 
•situation persisted under the reign of Anne although nomen- 
’ clature continued to be unsettled. Thus it seems that Anne 
regularly attended the “ cabinet,” but did not generally attend 
the “ c^imHiitteE;” The composition of the body, whatever its 
name, was becoming more settled, however, and came to be 
known in political circles. ^ Nevertheless, there were moves in 
foreign diplomacy which were still kept secret from the 
cabinet (c). That these developments had caused alarm can 
be seen from the clause in the Act of Settlement which would 
have imposed upon the house of Hanover the statutory duty of 
governing through the privy council instead of through a 
cabinet (d). The fact that under Anne that clause was repealed 
marks the advance made in the tolerance of the idea of a cabinet. 
As for the privy council, there was indeed the decisive meeting 
as Anne lay dying (e), but it was the last example of spontaneous 
and independent action by the privy council. 

The above summary of a very complicated situation is stiU 
sufficient to make a few important points evident. In the first 
place, *'•1 pf cabinet as an 

j inst itution was the crown, its essentials a cabinet was a 
small and confidential grou p of advisers whotn~Y lie sovereign 
' pnn»;iilCT~ at. irg- t1is i‘.rel.lnn^ VV hetViCT the crown^ consulted 
the ca'binet, or oneOTtwo ministers, or a few household ollicers, 
or nobody at all, was entirely a matter of discret ion. There 
was no rule of law requiring the crown's acts to be fortified with 
advice or consent, save only in the case of legislation. Royal 
acts might in some cases need the application of a seal or similar 
formality which rendered the minister concerned responsible, 
but the crown could usually find a minister ready to take the 
risk. The very name suggests a small palace room where a ' 
very few can meet confidentially ; later in the century w e hear 
of a still more secret place than a cabinet, for very private talks 
took place in the “ closet.” It still remained a task for the 
future to determine the relation between the cabinet and the 
incipient party system, and the relation between the cabinet 


(6) Supra, p. 674. 

(c) M. A. Thomson, Constitutional Histoiy, jv. 214. 
(rf) Supra, pp. 517-8, 622. 
te) Sunra. v. 528. 
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and parliament and the other ministers. T^e Junto of 1696 
had indeed been mainly Whig, and had even made a practice 
of holding meetings of Whig members of parliament in a 
tavern ( / ) ; but there was no immediate development in 
permanent constitutional practice. The use of the word 
“ committee ” under Anne in contrast to “ cabinet ” possibly 
shows that for a time there was a secondary force at work, 
namely the n^ed for ministers to consult among themselves. 
Indeed, the general public may well have thought that a cabinet 
was nothing more than a meeting of ministers, and that the 
privy council was substantially the same as both. Even the 
House of Lords was visibly puzzled : in 1711 the Earl of Scars- 
dale, in the House of Lords, having proposed a resolution in 
which the late advisers of the crown were referred to as the 
“ ca tnnet council, ” afterwards substituted the word “ ministers” 
as being ” better known.” This alteration gave rise to a 
discdssion, in the course of which some peers maintained that 
“ ministers ” and “ cabinet council ” were synonymous, others 
that there might be a difference. The Duke of Argyle thought 
“ all ministers were of the cabinet council, buF tlSt all the 
cabinet council were not ministers ” ; Lord Ferrers, that “ the 
word" ministry is more copious than cabinet council,” Lord 
Cowper maintained that they were both terms of an uncertain 
signification, and “ cabinet council ” a word “ unlcnown in our 
law ” ; while the Earl of Peterborough observed that “ he had 
heard a distinction between the cabinet council and the privy 
council ; that the privy councillors were such as were thought ^ 
to know everything, and knew nothing, knd those of the cabinet , 

g uncU thought nobody knew anything but themselves ” (g). 
/that time there seems to be no resentment at the insti tution . 
/3?he accession of the house of Hanover was a turning point 
in the history of the cabin^^nd of a very different nature from 
the plans which had been laid in the Act of Settlement. J(?eorge I.' 
began his reign by appointing a cabinet of fifteen members, 
those TTi nst. constantly attending being the secretaries n f state. 
'fTio firct InrH fif tbp t.rpflsi irv. the chancellor, lord pr esident of 
the pniinrOpJnrff privy spal an d TGjTlOTd of the adm iialt^.' 
other s came 'iEregularl y or rarely, such as the Archbishop of 
Canterbury, the chier^ustice of the king’s bench, the lord 
/chamberlain and the lord st eward. The household element,' 
so prominent under William III., seems to have declined before 
the greater ministers. The debates seem to have been long 
and sometimes heated ; George I. evidently found them very 


( / ) Macaulay, History of England, oh. xxii. 

Ig) Pari. Hist., vi. 971-4. “ Ministry ” is now used to include all those 

who hold political office, of whom only about twenty are in the “ cabinet.” 
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trying,, for un derstood litt le o f the English government 
system and of the personal and party issues which ran through 
it, and his knowledge of English was too slight to enable him 
to follow its discussions. After 1717 he rarely attended cabinet 
meetings. From these " acc idental circums tances flowed 
momentous results. _The king noJonger l^rd~the conflicting 
views of d^CTent ministers, and no longer (hd_he take part in 
their di^uwions ; hence he was no longer constantl^faced with 
the problem of himself reaching a decision on the basis of the 
arguments put forward. Then again, having ceased to meet 
the cabinet as a group of contending politiciansrhe'came to rely 
still more upon the incipient “ prime minister ” who necessarily 
derivecl^much enhanced Im^rfance trom'^hcrfact that he was 
the spokesman of' the cabinet to the, king, and of the king to 
the, cabine^-the story is well known how Walpole and George I. 
were rediloed to co nver se in Latin (h) as the one knew no 
German and the other no English /Then, too, there was the 
fact that when the king refer red a n^atter tr> thp f»ahinpt ^ and 
^he cab inet tendered its advice, the advice w as mor e and more 
a si ngle r ecommendation and not a choiegDf' alternatives ; in 
other words7 the caWnet began to fe^the~need- ^ speaking ^th 
orie~TOice, of concealing its differences (if there were a ny), nnd 
of.Jjccoming a more comp act^ahd homSge neous bod v.^^The 
a dvic e was frequently conveyed in_a fo rmal minu te drafted by 
a secre tary of stat e.' Of these documents a fair number have 
survived from the eighteenth century, together with casual 
notes made by members of the cabinet for their private use. 
Apart from this communication with the sovereign, the cabinet 
did not feel the need of records for its own use-until compara- 
tively recently, when the complexity of the issues made it 
necessary for ministers to have detailed directions approved by 
the cabinet for the guidance of their departments. There is 
now a considerable cabinet secretariat, distinct from that which 
is personal to the prime minister (i). 

fg he tendency towards close.r coh esion and organisation^ may 
well .ha ve been str engtbflQpd t>y th^apt thairtte ah-sence of the 
king eaiahled .the cabinet ...ta devel op its other function as a 

(A) Walpole’s latin was as good as that of most other well-educated 
people of his day, and the linguistic difficulties of Surope were then 
minimi sed by the common classical language. Thus Maria Theresa in 1741 
addressed her Hungarian subjects m Latin, “ a language which she had 
studied and spoke fluently, not from pedantry, as ladies elsewhere, but 
because it is to this day in common use with the Hungarian people, and 
still serves to convey the national deliberations ” ; Lord Mahon, History 
of England (1»S3), 111 . 127. 

(i) It grew up in the course of the war of 1914-18 and developed from 
the alie^y existing secretariat of the Committee of Imperial Defence ; 
Keith, Ontish Cabinet System, 131 fT. For the prime minister’s cabinet 
letter to the king, cf. ibid., 411. 
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conferee of the princi pal min iste rs upon problem s comm on to 
them all (especially parliamentary managem ent and party 
taci^^, instead of being merely a collection of mimsters whose 
principal duty was to the.crQyaarv^How ^eat these changes 
were can be seen when the policy of George III. is examined. 

Some expressions used by older writers, such as Lord 
Macaul^ and Walter Baereho t. in describing the cabinet call 
for comment. In the first place, i t is no^ helpful to describe 
the cabinet as a “ committee,” either of the Houses of Parlia- 
fnent, or of the privy council. That word must mean a 
subordinate body, with terms of reference, reporting back to 
those who set it up. The cabinet is none of these things. Its 
functions are in no wa y ancillar y, as are those of a true com- 
mittee. It is also sometimes remarked that the_cabinet is 
“ unk nown to the taw-”- Thi s-is tni a ; th e cabi net is indeed 
jBCTelyS^-eontoenGe (^seniOT- mimsters, but the ministers are 
tiiemselyes very w gll known t o the law, esereising^qwers which 
a re now, in facL v ery largely sFatutorv . A decirion of-alnbdBrn 
caEnet(Bke a decision of the king in times past) can only be 
lawfully carried outjf there Js a minister or official wltlT the 
authority in law to do it ; th e fact that the decirioirisone of the 
cabinet wiU not supply any defect in that authority. The' 
c^inet is thus a means whereby the ministers exercise their 
powers, conduct their departments and advise the crown, in 
consultation with one another.! The law is only concerned 
with what they do, and not with their preliminary consultations. 
The cabinet has, however„lately^ been mentioned in a statute. 
The Ministers of the Crown Act, 1987, has set up a salary scale 
for ministers .high a nd low, and for some of those in the middle 
rank it provides anUlcrease of salary if they are members of the 
cabinet, a fact which is to be asc ertained from the London 
Gazette^ ' 

There still remains to consider the complex network of 
conven tions which govern the selection, resignation or dismissal 
of cabinets and ministers, and their relation, individually and 
collectively, . to parliament. Like the cabinet itself, they are 
the product of, long years of practice ; they have grown up, 
moreover, in an atmosphere increasingly charged? with ideas 
based upon political parties. It is to the_ growth of parties, 
and the interplay between them and the cabinet, the ministry 
and parliament, that we must therefore turn. 


Political Parties and Ministries ^ 

The deep cleavage of opinion which is later associated with 
the names “ whig ” and “ tory ” has already been mentioned paSSes. 

B.O.H. 
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ia connection with the religious dissensions under Elizabeth (ft) 
and the formation of the “ puritan ” and “ cavalier ” groups 
whose conflict produced the civil war (/). The restoration, as 
we have seen, was not due to any p^tical or military triumph 
of royalists over republicans, but to a combination of groups 
in which the presbyterians occupied a crucial position. The 
old antagonisms nevertheless survived, but in the form of party 
conflict. It would be misleading, however, to regard the whigs 
and tories of the seventeenth and eighteenth centuries as the 
exact counterparts of modem political parties. There was then 
' no party organisation to enable the group to concert its activities 
and no attempt at party discipline. While there were certain 
ideas which were in the main characteristic of each of the parties, 
their expression was vague, and fell far short of a party 
* " policy.” In consequence of this looseness of organisation, it 
' followed that ^though each party had a nucleus of faithful 
adherents there was also a large proportion whose attachment to 
a party was some what s light, and whose action was diflicult to 
predict. This did not necessarily mean that men changed 
party lightly ; what usually happened was that groups fomied 
within each party (and such small groups may well be more 
active and coherent than a large party) ; and so political 
tacticians had to deal, not with two parties, but with a larger 
number of gro ups. Thus Walpole led a group of whip" 'who 
•allied with tories to oppose a whig ministry — h is allie s hailed 
him as almost a Jacobite (m ) — but such temporary manccuvres 
were common in the eighteenth century. Their significance is 
principally to remind us that it is an iiqwa jyantahle simplilica- 
tion to regard the politics of the eighteenth century as based 
upon a'TWo-party syst^." 

There were several factors which produced this state of affairs. 
■ .We have already mentioned the view generally held that 
Smemb ers should as sist th e government, to cany on the king’s 
pusiness as far as they oonscientiously could (w) ; from this it 
|s plain that the function of {He oppos itioi? was not “ to oppose ” 
in the more mode rn senseln wnich that expression has been 
used. Hence the lack of that cohesion which a continuous 
'6onflict naturally produces in two forces habitually arrayed 

{k) Supra, p. 357. 

(i) Supra, pp. 308, 470. 

(m) Lord MaLon, History of England, i. 304-6. 

(n) Supra, p. 636. The seating of members facing one another is on a 
mediaeval plan. In the eighteenth century opposition members already 
had the custom of sitting on one side (Dasent, Speakers, 262) ; but prn’y 
councillors sat together on what is now the Treasury bench — we haM' 
already mentioned the imjiortance of those who, in Tudor times, sat noai 
the Speaker. Thus Walpole and Pultoney sat aide by side (Lord Malion, 
History of England, iii. 102). 
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against one another. Then, too m embers of parliam enti' 
strongly resentefl njiytbing resemblinp a mandate, or “ instruc j 
tions ]y as they were eenerally called, from their electors] 
represents to some extent a change in'tBTconception' of 
parliament. The mediaeval member came furnished, as we 
haye seen (o), with express letters of attorney, but their effect 
was to bind his constituents' rather than himself. Neyerthelcss 
he was often the oJjjdous spoke sman of the locality; jtylien local 
interests were inyolyejd, and for centuries he was charged with 
such duties as securing local acts.*^ Mandates on public affairs, 
howeyer, are hardly to be found before the reign of James I., 
and but rarely until after the Restoration. From then onwards, 
me mbers were sometim es chMged with man d ates by the ir 
c onstituents in moment s o f political crisis sucli as the Excl usion 
BIu, the Peace of UtreehtV^a l pole’s Fveise Bill.^he Wjlkes 
ai^^ and the like.t/”But these were exceptional cases. In 
f 1745 a minister explained in parliament that a member was not 
'The^ttorney of the locality which elected him, but “ after a| 
.genEIehian is chosen, he is the representative, or, if you please, 

' the attorney of the people of England, and as such is at full 
fr eedom to act as hg thinks best for .the peonle of England m 
g eneral ! Tie ipay receive, he may ^k, he may even follow the 
advic e of his particular constituents : but he is not obliged, 
nor ought he to follow tlieir advice if he thinks it inconsisterit 
with the gen eral interest of his co untry ” (p). In 1797 Charles 
James Fox was somewhat less emphatic : “ 'When gentlemen 
represent populous towns and cities, then it is a disputed point 
whether they ought to obey their voice, or follow the dictates 
of their own conscience,’/ ironically adding “ but if they 
represent a noble lord or a noble duke, then it becomes no 
longer a question of doubt ; and he is not considered a man of 
honour who does not implicitly obey the orders of a single 
constituent The classical expression of the e.xtreme view 

of pgr1in]nrie"'*'’^Y jpdpppTidf"'’** is Burke’s Letter to the Sheriffs 
of Bristol (1777). With su ch a vie w prevailing in political 
circles it will be seen that a w ell-knit party was impossibl e. 
Just as it is commonly said that to-day an election is turned 
by the vagaries of a comparatively small number of unstable 
voters, so i n the eighteen t h century divisions in the Ho use of 
Co mmons often d epended-upon.-a small but imp o rtant group 
of members who acknowledge d no permanent poBficaf Ti^. 

The.j3ersonal clem ent was nat urally stronger t han the 
doctr inal ^c ment in the fonnation of parties. This followe d 

(o) Supra, p. 169. 

(p) Sir William Yonge, Pari. Hist., xiii. 1076 ff. (extracts in C. R. Eindcn, 
Select Speeches on the Constitution, ii. 108 £f.) 

(y) Pari. Hist., xxxiii. 709 ff (extracts in Emden, op. cit., ii. 135). 

44 — z 
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p artly from t.hp patronagp alrpj uiv described, under 

■Rliicli a few great families, Pelliams, Bussells, Cavendishes, 
Spencers, Grenvilles (sometimes at variance, or competing 
among themselves) exercised much influence in the house 
and in the country. Closely related to one another, the great 
Whig families were notoriouslj' “ aU cousins,’’ and commonly 
described themselves as “ the connexion ” rather than as a 
political party. But even so great a magnate as the Duke of 
Newcastle could not maintain anything approaching what 
would be called discipline in our own day. Such a system also 
implies that there will be disappointed mem and they will 
naturally tend to go into opposition. The ancient di^dsion 
between ‘‘ court ” (i.e, the government) and ‘‘ country " (those 
who for any reason are not with the government) is constantly 
reappearing, with the composition of the two groups varying 
according to temporary circumstances. 

A great pointy differ ence b etween modern and o lder party 
si) st eins i s in th e fact tl i at to-day a party pro fesses to liave a 
broad and detaile d jBr ogfamme, whi c h is lar gH^^tgcled to the 
fu^re. Any party can immediately state what iCproposes to 
do if it gets the chance. The older system, however, had little 
need to ma.ke promises to the electorate, and the electorate did 
not concen'e ifselt as 'choosing between the several varieties 
of paradise offered by the c^didates. — Instead, tl mir eyes we re 
tinnedJgwaj^gJJjejgasfi^^he crucial question foran old whig 
orTdry'waTnofTrtiairhe proposed to do in the future, but what 
he thought about the past — ^and the two great tests which were 
applied, long after the events, were the'^evolution and the 
^eace of Utrecht. In 1792 Burke defended his orthodoxy by 
a detailed discussion of the year 1688 and of the arguments of 
Dr. Sacheverell’s case in 1711 {Appeal from the Xtzv to the Old 
Whigs), and even in the nineteenth century a detailed discussion 
of the events of 1688 might form part of a trial for seditious libel 
I — the correct exposition of the Revolution was cardinal to whig 
lorthodoxy. y 

Both p arties h a d their scriptu res. Whig doctrine was 

announced wjth singular force and lucidity in the treatises of 
John Lockel^ho set forth the reasonableness and moderation 
which, ■were implicit in the contract-theory of government. 
The_tories turned to one of the greatest monuments of English 
prose. Cl arendon’s H ist ory of the R ebellion, which produccil a 
profound impression when it first appeared in 1702 (?•). Beside 
it many placed the more brilliant and less solid essays of Lord 
Bgliiigbrs,ke. 

^ For a long time part}' was deplored. It w^ commonl} 
(r) CJ. K. G. Foiling, History of the Tory Party, 364, 372, 409. 
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decried as “ faction.” and the concerted activity of partisans 
'was roundly denounced as “ conspiracy ” and “ combination.’’ 

Not only Greek and Roman history but our own also could be 
used to provide warning examples : ivas not the Civil War 
itself the outstanding illustration of wha t faction might lead 
to ? The lesson was written at large in Clarendon’s History, 
and Rochester’s preface to it pointed the moral (s). The tory 
sentiment was therefore in favour of unity within the nation, 
with men of all shades of opinion serving the crown side by side. 

'That a group s hould force themselves up on the ero wn and 
compel it to f orego the services of members of a rival party 
seemed factious and presumptuous, derogatory t o the m onarch, 
and dangerous to the nation. “^Tucli neSEtiie service of its 
best men. The fact that the whigs liad succeeded in carrying 
out this reprehensible manoeuvre naturally confirmed the tones 
in their, belief ; the means whereby it had been effected — 
places and “ influence ” — ^made it more odious still. 

By slow dcOTees. opinion gradually came to tolerate partie s. 

The charge of Jacobitism to which many tories were subject p^. 
{more or less justifiably) enabled the whigs. to maintain with 
Some plausibility that the constituti on and protes ^ntism 'n^ ere 
in perils from which only whigs coiild save them. From 1714 
thF " whig supremacy ” lasted until soon after the accession of 
George III. in 1760. It w'as not a single party for long. It 
soon lyokem n into a number o f groups which maintained a 
lively political warfare among themselves, and worked out the 
first principles of adjustment between party, parliament and 
cabinet. In s hort, p arty was coming to be tolecated. llTieni/ 
George III. and Lord Bute determined that the ivhig oligarchy 
must be broken, and office thrown open to tories as well as 
whigs, their attack was expressly directed to party as a principle ; 
and it was on principle that Burke defended it in the closing 
pages of his Thoii fihts upon the causes o f J}>e preseni-D isconteiits 
(1770). He skated lightly over the question of ” influence,” 
dismissed as mere cant the already venerable tag about 
“ measures ” rather tlian ‘‘ men.” and harked back to the 
remoter age of whig history, to “ these wise men, for such I 
must call Lord Sunderland, Lord Godolphin. Lord Somers and 
Lord Marlborough . . . who were not afraid that they should 
be called an ambitious Junto ; or that their resolution to stand 
or fall together should, by placemen, be inteirreted into a 
scuifie for places. Party is.a body ofjaien united for promoting' 
by^ their joint endeavours the national interest, upon some - 

(«) Felling, History of the Tory Party, 364. One of the principal themes 
in Bolingbroke’s works was an attack upon party, and at the Revolution, 
George Savile, Marquis of Halifax, bad already set out in a famous tract 
‘‘ The Character of a Trimmer.” 
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particular principle in which they are all agreed ” (f). It_ 
ren^ ned fo r the nineteenth century t o c^ry t he process a 
* ^gir^'rLher . and to acc ept the existence ot party as ohe of the 
essential mechanisms of the political systemi'-^ 


The System at Work 


The fall of 
Jiarendou. 


rhe Cabal. 


lioid Danby. 


All these factors which we have so far considered separately — 
the crown, the two houses, the ministers, the cabinet, the 
system of “ influence,” the political groups and parties — 
combined in actual practice to produce a remarkably subtle 
and delicate tissue of conventions and political habits, which, 
together with the underlying framework of the common law, 
made up the constitution. 

This era begins with the fall of Lord Clarendon in 1667. In 
his ideals and practices Clarendon was Tudor rather than 
Stuart. Queen Elizabeth and the practice of her day was often 
in his thoughts, and his belief in the privy council, in the r61e 
of the sovereign (a part which Charles II. refused to play) and 
his dogma that parliament “ was more, or less, or nothing, as 
the king cliose to make it,” and that parliament’s sole function 
was to grant supply, were all much more Tudor than Stuart in 
character ; indeed, the Stuart age was mainly concerned with 
demonstrating that these notions were already out of date. 
Clarendon’s ministerial colleagues were not all of his way of 
thinking, and his fall was largely the work of cavaliers (like 
Lord Arlington) who had secured the sympathy of the king, 
while the king took to building up a body of supporters in the 
commons which replaced the chancellor as the link between 
parliament and crown (u). 

With the fall of the doctrinaire Clarendon, English politics 
entered upon an experimental period under the guidance of 
men who were frankly opportunist in working out a new solution 
for a problem which w'as for the moment most obscure. The 
Cabal was a group of ministers whom the king consulted, owing 
duty to the king rather than to one another — ^indeed, their 
notorious divergence in religion and politics contrasts wilh 
later notions of ministerial behaviour. The results of such a 
system were the same whenever it was tried : the power of the 
crown was inevitably increased when the ministers no longer 
stood solidly together. The Test Act drove the Cabal from 
office, and into the breach stepped Sir Thomas Osborne, later 
Earl of Danby, Marquis Carmarthen and Duke of Leeds, who 


(t) Burke, Select Works (ed. E. J. Payne), i. 86. On measures and men 
see {{ltd., 87 and the editor's notes, p. 279. 

{u) On the constitutional ideas of Clarendon, and the significance of his 
fall, see Keith Feiling, History of the Tory Party, 113-124 ; David Ogg, 
Charles II., i. 189, 461. 
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had steadily risen by his abilities through a long succession of 
financial offices, and enjoyed the patronage of Buckingham.*' 
Whereas Clarendon’s system presupposed a king with a policy 
and vigour to carry it out, with parliament confined to voting 
supply, Danby’s posTETon was in some respects the reverse — 
“ almost for the first time a minister who drew his entire 
res ources from parliament presented the king with a clear and 
coherent programme of action ” (<r). Soon raised to the peerage,' 
Danby the guidance of the commons in the hands of the 
Speaker, Sir Edward Seymour, but devoted himself to organising 
hS^own and the king's influence in the lower house, where ha 
observed that even mediocrities could be extremely useful if 
their votes were organised — a portentous discoxery {y). • 

v^a nby for the first time or gani sed a t6ry party, and carried 
out, as far as he could, the pro-UutclT^and antpErench policy i 
which the commons desired. But other questions supervened./ 
The great_catiholic problem was becoming acute, and tl^ kina 
pursued hi^ own fori^n policy, which was the opposite of his 
minist er’sj^ Thus although Danby effected the marriage of 
PrlBcessMary to William of Orange (1677), the king was still 
pro-French ; indeed, so great was French influence that even 
whigs (including a Russell) were now on the pay-roll of 
Louis XlV.'f^ho was desperately anxious to get rid of Danby. 
CAs it became clearer that Danby’s policy would lead to the 
growth of royal jndepend^ce of parliament, an opposition in 
the House of Commons took slpipe, with the Earl of Shaftes- 
bur y as its prin ci pal org aniser .'^From that point the two parties 
were face to face, and the dramatic events which followed — the 
Popish Plot, the Exclusion Bill and the Revolution — have 
already been recounted (z), and necessarily in terms of whig and 
tory politics. With the accession of William III. politics fell 
into quieter ways, and the long period of experiment in recon- 
ciling party politics with the traditional constitution began. 

. The whigs. who claimed that they had secured the crown to 
W illiam ITT . , expected th at he would choose his ministers solely 
from their r a nks. Biit,~~trip~~k nrt; was slruiigly opposed toj 
igovemment by party*/ He wished to retain the chief direiitfaig 
power hiins3f,1indTcr6ec'ure the su pport o f a ufaited par liament 
'in nht hi.sT vvhfinp.n talpglicyoro ppo sition to Louis XIV. 

of Fran ce. Accordingly^own to the year 16.93, He cHsT&ibuted 
the c hief offices ii i._thc gav£uuneiffi]^qut_e(lil^ly betw^i the 
two parties. .Thus he gave office to professedT^ries such as 
CiumartKen and Nottingham, to professed whigs such as 


(sb) Keith Felling, History of the Tory Party, 164. 
\y) David Ogg, Charles II., ii. 529. 

(z) Supra, pp. 487 S. 
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Russell, Pelham and Devonshire, as well as to the able but 
ambiguous Godolphin who was claimed (or disclaimed) by both 
parties (a). B ut this pol icy, while it maintained th e chief 
effluent power in the hant^ of thelcingTiC^nlv fail ed to secure 
unanimit^EQohg the various ministers of the crow n, but even 
allowed of openhSatiC g^bet ^aTthi^, as well in the^scharge 
of their Mccutive duties as in the~3iscussions in parliament. 
"The inconvenience aTthfe^tate-nf-thinfs^as so'^eat that at 
length, between 1693 and 1696, acting on the ad\-ice of Robert 
Spencer, Earl of Sunderland, William abandoned the neutral 
position which he had hitherto maintainedJjetween the two 
pSties, and entrusted jlTfee'chief'aS ninistrativ e offices to the 
whi^ who commande d a majo rity in the House of Commons. 
The close union of the whig leaders, each promptly defending his 
colleagues against every attack, was so novel a spectacle that 
they became popularly known as “ the Junto,” The whigs 
monopolised office, ejected tories from the commissions of the 
peace, and used the recent plot to assassinate William as an 
excuse for rigorous measures against those whom they suspected 
of disaffection. But the^ministerial system of government in 
its modern form was by nomraig'^ ye t completely estS EEshed. 
When, at the gen erarHection of 16587 a jiwse of Commqns^was 
retxirned-adverse-to-tbe. Junto, and Montagu, who, as first lord 
of the treasury (and at the same time chancellor of the ex- 
chequer), had occupied the position and wielded the power of 
leader of the House, ceased to exercise any control over it, the 
ministry,, instead of resigning office t o their a dversaries, as 
statesmen similarly situated would now do, kept the ir places. 
Nor did parliam£nt-address_th£ king-with-a-requestJo remove 
the minist ers (as it had threatened to do earlier in the reign) 
since they had no charge of criminal misconduct to bring. 
Mere political disagreen^Jt was n ot yet sufficient cause by 
itself for den x^ding t h e resi^maHbn of a migister. Thus the 
old wanLof^bannony bet ween the servants of JthfeirPSEH. and the 
reprcseuiatives of the people returned in-J ull forc e, and con- 
tinued, with some short intervalsj_until the-i^eneraLelection of 
1705 again sent up a whig majoritjiUxL parliament. } 

It was during this interval of disunion between the cabinet 
and the majority in parliament, and while the possibdity of still 
greater divergence, on the accession of a foreign dynasty, was 
present in men’s minds, that an attempt was made at once to 
check the personal action of the king and to secure the responsi- 
bility of his ministers by the provisions of the 4th clause of the 
Act of Settlement. As a result of investigations into William 
III.’s diplomacy, the Lords presented an address complaining 


(o) See Felling, Hist, of the Tory Party, p. 276. 
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^ that the king had concluded the Partition Treaties without 
discussion in council. The matter was soon carried further by 
the Act of Settlement, which in its 4th clause provided, as we 
have seen, that after the accession of the House of Hanover, 
all matters relating to the government of the kingdom which 
were cognisable in the privy council, should be transacted there, 
and be authenticated by the signatures of such privy councillors* 
as should advise and consent to the same. This and other 
clauses in the Act (on places, on judicial tenure, on foreign 
entanglements) finally enacted all those things which the 
> opposition had been demanding since 1689, and are a notable 
example of what a ministry could be forced to accept by a 
hostile and determined House (6). It was, however, soon 
perceived that this revival of the ancient authority of the privy 
council was an anachronism, and the clause was repealed, as 
already mentioned, early in Queen Anne’s reign before it could 
come into operation. 

^ Queen Anne, equally with William III., displayed a strong 
and persistent preference for a mixed ministry, compo sed of the 
rridSe^e men of each party. Her first” ministry, tliroughout 
almost its whole existence, was of this character, consisting 
principally of Marlborough (whose only wish was adequate 
support for the war), Godolphin, Lord Treasurer (whom contem- 
' poraries were unable to classify), and Harley, Speaker (an 
ex-whig who was now the tory leader). A coalition of centre 
parties, it necessarily suffered attack by the extremer wings of 
both parties. 1 The complete predominance of the whig element 
which finally ensued when Harley and St. John resigned in 1708 
was very distasteful to the queen. I In 171^ Harley and Shrews- 
. bury formed a centre group to end the war, and by cautious 
stages extending over several months, the Queen dismissed the 
leading members of the whig war party, notably Godolphin 
(Lord Treasurer) and Sunderland (Secretary of State) — in spite 
of the fact that whigs retained a sohd parliamentary majority (c). 
Both the queen and Harley were anxious to avoid a ministry 
entirely tory, and vainly endeavoured to induce the whig leaders 
to join in forming a coalition ministry, but with a preponderance 
of power in the hands of the tories. I 

The general election of that year, which was greatly influenced 
by the exertions of the clergy, who had been roused to opposi- 
Wn by the trial of Sacheverell, produced such a crushing defeat 
()f the whigs, that the tory” ministry under Harley, now made 


(6) On the political aspects see Keith Foiling, History of the Tory Party, 
343 K There is a real Clarendonian ring in the clause on the prh-y council, 
(c) G. M. Trevelyan, England under Queen Anne, iii. 61 ff. 
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THK BISE OF THE MODERN POLITICAL SYSTEM 

Earl of Oxford, retained undisputed sway until the close of the 
queen's reign (1714). It concluded the Peace of Utrecht against 
fierce oj^sition in tlie Lords (d) and came to an end in the 
extraormnary intrigue conducted in the Jacobite interest, 
^^'was, however, under the first two kings of the House of 
Hanover, the accession of whose dynasty was to have marked 
the extinction of the cabinet system, that parliamentary 
government by means of a ministrj' — ^nominally the king’s 
servants, but really representing the will of the party majority 
for the time being im the House of Commons — ^was fully and 
finally establishedjJ^his was due, in a great measure, to the 
personal charactw of George I. and George H., who, aliens in 
blood, in language, and in political sympathies, clung fondly to 
their beloved Hanover, and seemed to regard the kingship of 
Great Britain as an appendage, and rather an irksome 
appendage, to their small German Electorate. 

“ The troublesome energies of parliament,” observes Sir 
Erskine May, “ were an enigma to them ; and they cheerfully 
acquiesced in the ascendancy of able ministers who had sup- 
pressed rebellions, and crushed pretenders to their crown — 
who had triumphed over parliamentary opposition, and had 
borne all the burden of the government. Left to the indulgence 
'of their own personal tastes — occupied by frequent visits to the 
laud of their birth, by a German court, favourites and mis- 
tresses — ithey were not anxious to engage more than was 
necessary in the turbulent contests of a constitutional govern- 
ment. Ilaving lent their name and authority- to competent 
^ministers, they acted upon their advice^and aided them by all 
the means at the disposal of the courJ>'*^’ (a). This indifference 
of the first two Georges to everything not affecting the interests 
of their continental dominions had most important and . 
beneficial effects. It allowed the English constitution to 
develop freely under a kingship from which the element of 
personal royal power was for the time practically eliminated/' 
j George III. strove hard throughout his reign to recover the 
jground lost pnder his two immediate predecessors ; but the 
.jsystem of ministerial government with collective responsibility 
,lto the House of Commons was too firmly established to be over- 
tlirown, and is now regarded as a part of our polity almost as 
essential as the parliament itself/ 

The desperate and imlucky intrigue of 1714 once again 
fastened the taint of Jacobitism on the tories, and the fact that 
many of them by their deeds belied their faith in legitimacy and 


(d) Supra, pp. 601, 604-6. 

(e) May, Const. Hist., i. 7. 
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non-resistance liindcred rather than helped their prospects ( jf ). 
For half a century they were in the wilderness. Neither the 
’15 nor the ’45 roused any hearty support, even among those 
who professed and called themselves Jacobites, but the entangle- 
ment was enough to keep the party impotent until the old cause 
was finally dead beyond recall. In the meantime there was a 


.which di d useful work in cri ticism, and i n den ounci n g ee^t^^ n 
elem ents which wcrCy^indeeH dangerous. Standing armies, 
standing parliaments'. and'IKe~moneyed interest^ were their ^ 
particular targets. Like their master Clarendon, they placed 
England’s destiny m the hands of her navy instead of her army ; 
frequently they denounced the Septennial Act ; the Bank of 
England was in their eyes a whig contrivance, and they could 
point to the South Sea Bubble as a warning of the perils of 
financial speculation. The evils of party — another old tory 
tenet — wfere the more evident as the wliigs dug in, and the tories 
strove hard (and sometimes with success) against “ influence,” 

“ placemen ’* and parliamentary corruption in general. There 
was therefore a solid nucleus of opposition which could be 
augmented from time to time by dissident whigs so as to permit 
a genuine and lively political contest (g). 

The new reign opened with an almost complete change of The stanhope 
ministers — an occurrence of exceptional rarity, for the normal 
course was for Ganges to be made piecemeal, thus gradually 
altering the political complexion of government. For a precedent 
of so thorough a change we must go back to 1689, nor was the 
example followed so completely again until 1782 when Lord 
North was succeeded by Lord Rockingham. The principal 
figures were Lord Townshend as Secretary of State, replacing 
Bolingbroke (li), and James Stanhope, his colleague, who spoke 
for the mim’stry in the Commons until he received a peerage 
in 1717. Montagu became first lord of the treasury and earl 
of Halifax, and Lord Cowper received the great seal. Minor 
offices went to Townshend's brother-in-law, Robert Walpole, 
and^to William Pulteney. The lord president of the council, 
the earl of Nottingham, was by origin a tory, but had steadily 


( / ) As Addison neatly put it, the Tory creed was that “ the Church of 
England will always be in danger till it has a Popish King for its defender ” ; 
Lord Mahon, History of England, i. 169 n. 

(jr) “ 162 tories voted against the Septennial Act in 1716 which clinched 
the whig power ; in 1734, 164 voted for its repeal ; 114 genuine tories (as 
opposed to courtiers) were returned to George Ill.’s first parliament." 
Keith Feiling, Second Tory Party, 2. Macaulay, in the opening of his 
essay on Chatham, roundly asserts that the parties had enchanged positions, 
“ till at length the Tory rose up erect the zealot of freedom, and the Whig 
crawled and licked the dust at the feet of power.” 

(h) In 1716 he was removed by the king cmd made Lord Lieutenant of 
Lrelcmd, 
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co-operated with the whigs to secure the Hanoverian accession ; 
for practical purposes, therefore, the ministry was solidly of 
on^party — another circumstance which made it remarkable. 
\^ln the Commons the skill in debate of Robert Walpole finally 
won him promotion, and before the end of the year 1715 he was 
first lord of the treasury. Meanwhile a new parliament had 
beefiTelected (since Anne’s would by statute expire six months 
after her demise), and a proclamation urged the electors to 
choose good Hanoverian protestants — an impropriety which 
had frequently been condemned during the Middle Ages and 
later. As normally happened during the eighteenth century 
the elections agreed with the ministry. The new parliament’s 
impeachment of Bolingbroke and O xfor d for their part in the 
, Peace of Utrecht was the last example of that procedure being 
used for merely political sanctions (as distinct from criminal) 
against a minister. At the same time, the Jacobite invasion 
of 1715 gave the excus e for the Septennial Act, and the whigs 
were now strongly entrenched. The ministry of Townshend 
and Stanhope soon began to fall apart, however, and Charles, 
carl of Sunderland, led a secession, mainly on personal grounds. 
Many small causes of friction arose between the king and 
Townshend (and with him, Walpole) and in April, 1717, 
Townshend was dismissed (f). Walpole thereupon took the 
startling step of resigning in sympathy, and to contemporaries, 
and to the king, who had strongly urged him to desist, this 
seemed factious and intemperate behaviour, Pulteney and 
others likewise resigned in pursuance of their “ criminal 
conspiracy together. 

There was worse to come. Walpole and his group entered 
upon the most factious opposition which had yet been witnessed; 
he ficrcelw denounced measures of which he had formerly 
approved; allied himself with the tories and even Jacobites, 
and showed what could be done by an ^position which regarded 
its only duty as being to oppose. vThus they defeated the 
Peerage Bill and other government measures ; but, although 
troublesome, they did not shake the solid ministry of Uord 
Stanhope.' In 1720 a p acification ensued be tween the king and 
the Prince of Wqles (to whom Walpole had attached himself), 
accompanied by reconciliation among the ministers and 
ex-ministers ; Walpole and Townshend accepted minor offices. 
The ministry fell with the South Sea Rubblev{/Lord Stanhope, 
who at least was innocent, died the day sifter an envenomed 
^ttack upon him in the Lords ;• Braggs, secretary of state died ; 
his father, the Postmaster-General,' took poison ; Aislabie 


({) The very tangled story is told in Lord Mahon, History of England, i., 
chapters vii. and viii. 
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resigned and was cast into the tower, being succeeded (A) as 
chancellor of the exchequer by Walpol^ who had extricated 
himself from the market at the right moment with considerable 
profits. It was Walpole alone, in fact, who had sufficient 
technical skill to clear up the intricate relationships of the 
Treasury, the Bank and the South Sea Company. The success 
of his plan and the removal of so many rivals — Stanhope, 
Sunderlanc^AisIabie, Craggs — left Walpole the outstanding 
man of the day. 

A new parliament maintained the whig majority, and vacant 
offices were filled, notably by Lord Carteret who as secretary of 
state stood for an active European foreign policy (Z). It was a 
severer strain than any cabinet could bear to have within it 
three such ambitious and imperious characters as Townshend, 
Walpole and Carteret. Carteret was the first to go, since the 
king was forced to choose between him and Townshend (1724). 
His successor was the Duke of Newcastle. The next year, 
through his own fault, Walpole lost a devoted friend in Pulteney, 
■who had stood by him staunchly when he was in the tower for 
corruption in 1711 (m), had resigned with him in 1717, and had 
long been an intimate companion. A brilliant parliamentarian, 
he was a potential rival, and Walpole refused his friend and aUy 
a seat iffliis ministry until, after two years, he was admitted 
to the minor office of Cofferer of the Household. Pulteney 
finally learnt that there was nothing to be hoped for in working 
with Walpole and so went into opposition, joined Bolingbroke 
(now back from exile), and the two of ^em conducted the 
famous opposition paper The Craftsman. In 1725 Walpole 
procurecTthe dismissal of the Duke of Roxburgh, Secretary of 
State for Scotland, on the express grounds that he consistently 
opposed the government’s measures. Next appeared differences 
with Townshend over foreign policy; Walpole resented his 
brother-in-law’s independent line, and in his own phrase, was 
determined that the firm should be “ Walpole & Townshend,” 
and not the reverse. 

A crisis in Walpole’s career came with the automatic termina- 
tion of offices resulting from the death of George I. The new 
king’s first act was an attempt to replace Walpole by Sir Spencer 

{k) After a brief interval during which Chief Justice Pratt was chancellor 
of the exchequer (e/. Lord Mansfield in 1767 and 1767). Walpole became 
chancellor of the exchequer (for the second time) on 3 Apr il. 1721'f the 
next day he became first lord of the treasury, holding both offices until 
1741. 

(2) See the valuable Life of Stanhope, and the study of Carteret and 
Newcastle, both by Basil Williams. 

(m) Bills with Walpole’s endorsements were put in evidence. Walpole 
seems to have regarded it as in his favour that he did not cash them, but 
negotiated them to certain political dependents. 
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Compton (then Speaker of the House of Commons), but he 
abandoned it since the queen, for whose good judgment he had 
a well-f ounded respect, advised against it ; indeed, two or three 
days were enough to show_^at Compton could neither form a 
ministry nor conduct the simplest business. To clinch matters, 
.'it was clear that Walpole could-fulfil his promise to get a better 
jcivil list from parliament than Compton could. The old 
/ministry was therefore renewed in office. The growing anti- 
apathy between Walpole and Townshend had almost culminated 
in a duel^ when the latter retired from office and public life (n). 
Henceforth Walpole was without a rival, supported by the 
House of Commons, and still more firm in his influence with the 
queen, and through her, with the king. ' With Townshend and 
Carteret gone, a quiescent foreign policy ensued, and Walpole 
turned his attention to financial reform, and introduced his 


famous Excise Bill (1783). Unshakable at court, and supreme 
in his control of the commons, Walpole nevertheless failed to 
carry this reasonable and equitable measure. The opposition 
raised up a storm of protest throughout the country based on 
gross misrepresentation,’ and Walpole withdrew the measure, 
declaring that he would not collect any tax at the £Ost of 
bloodshed. It was his first defeat since the repeal of the patent 
Tor Wood’s halfpence, which had unite? all Ireland against the 
ministry (1725), There had been some waverers in the ministry, 
alarmed at the menaces of the mob ; with them Walpole dealt 
severely — vindictively, indeed, when it is remembered that 
ministerial solidarity was neither the theory nor the practice 
of the age ; “ surely, having yielded to the repugnance of the 
nation,, Walpole might have forgiven the repugnance of his 
colleagues ” (o). But two days after dropping the bill. Lord 
Chesterfield and eight other peers were dismissed from House- 
vhold offices, and the Duke of Bolton and Lord Cobham were 
deprived of their regiments. Such prompt and sweeping 
proscriptions were only possible through the complete ascendancy 
which Walpole exercised over the king ; William III. had 
refused to dismiss an officer for a parliamentary vote (p), and 
the “ Patriots ” (as Bolingbroke and Pulteney had named 
their friends in opposition) vainly urged that senior officers 
should only be removed after a court martial^/ •' Walpole was 
unmoved ; when in 1736 Cornet Pitt supported an address of 
congi’atulation on the marriage of the Prince of Wales, Walpole 


(») That was in 1730. He devoted his leisure to the improvement of 
agricultui-e, and earned the nickname " Turnip Townshend ” from his 
interest in that crop. 

(o) Lord Mahon, Histoiy of England, ii. 255. (As a junior minister, 
Walpole had himself spoken against his chiefs South Sea Bill). 

(p) Lord Mahon, History of England, ii. 263. 
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had him deprived of his commission. Contemporaries drew the 
conclusion that the minister meant to have no political dissent 
in any rank of the army {q). Equally unsuccessful was their 
motion to re peal the Septennial Act. 

The “ Patriots ” had hoped, but in vain, to draw some The 
advantage from the death of Queen Caroline (November, 1737) 
and fell back upon the stock topics of opposition, notably the 
“ standing army ” which a government spokesman in an 
unguarded moment declared to. be necessary to the whig 
interest .(f). In the classical manner of oppositions, the 
patriots demanded the reduction of the army and also the 
declaration of war against ‘Spain. On this issue Walpole was 
growing steadily weaker, and his neglect of the Press left him 
at a disadvantage in the pamphlet war which was — significantly 
— beginning to master the government. His secretary of state, 
Newcastle, and his chancellor, Hardwicke, were against him ; 
earlier in his career_Walpole would have secured the summary 
dismissal of such dissident colleagues, but circumstances had 
changed, for the king was himself convinced that war was 
inevitable. Walpole therefore had to tolerate as best he could 
these dissensions within the cabinet. The public was equally 
incensed by the famous incident of “Jenkips’. Ear.” The’ 
attack in the lords was led by Chesterfield and Carteret (ex- 
colleagues of Walpole) ; in the commons the government 
majority fell to 28. Thereupon Pulteney and the opposition 
walked out in a dramatic gesture of secession. This manoeuvre, 
as on the other occasions when it was attempted, failed to 
embarrass the government or excite the public. Walpole 
yielded, but to the clamour for war which .arose among the 
people and at court, rather than to Ijhe opposition. War was 
declared in October, 1789. / 

Walpole was now a minister pursuing a policy which he Walpole 
believed to be wrong, and which he had tried hard to escape, ministpr. 
He stayed in office, nevertheless, partly no doubt berause he 
was loath to leave it, paffljT perhaps because the old tradition 
still required the king’s ministers to carry on his business, 
whether they liked it or not. The war was far from successful, 
and the attacks upon Walpole for its failure grew more and more 
fierce as the operation of the Septennial Act brought a general 
election nearer. In February, 1741, it was moved by Samuel 
Sandys to address the king to remove Walpole from his presence 
and counsels for ever ; he declared that all the nation’s 

{g) Cornet is now replaced by second-lieuteiuuit ; Pitt was already knovn 
cu an ally of the Lord Cobham mentioned above. For some conjectures, 
see Lord Rosebery, Chatham’s Early Life and Coimuctions, 157 if. For 
the next seven years Pitt held an appointment in the prince’s household. 

(r) Lord Mahon, History of England, ii. 307. 
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calamities were attributable to one person, Walpole, “ because 
that one person has grasped in his own hands every branch of 
government ; that one person has attained the sole direction 
■'of affairs, monopolised all the favours of the Crown, compassed 
the disposal of all places, pensions, titles, ribands, as well as all 
preferments, civil, military and ecclesiastical ; that one person 
has made a blind submission to his will, both in elections and 
parliament, the only terms of present favour and future expecta- 
tion ” (s). Those words describe the nature of Walpole’s 
government as his enemies saw it, and Walpole in his reply to 
the debate had to admit, at least for argument’s sake, that he 
was “ prime and sole minister ih this country,” Walpole 
defeated the motion by a large majority, partly because many 
opponents abstained from voting, and partly (it would seem) 
because, for the second time in his life, he had made an unholy 
pact with the Jacobites (f).</Jlowever that may be, Walpole’s 
triumph was apparent rather than real. 

The general election of 1741 was tumultuous ; the use of 
troops to keep order at the Westminster poll added point to the 
opposition’s denunciation of the “ standing army,” and the 
Prince of Wales subscribed to their campaign fund. Walpole’s 
majority fell in the new House to 16. Election petitions (which 
were then decided by the House in strict party votes) gave the 
ministry majorities of seven, and a defeat (on the Westminster 
petition) by four. Still Walpole hung on. When it seemed 
likely that the opposition could out-vote the government by one 
on the famous Chippenham election petitio n, Walpole allowed 
it to be known that he intended to resign, and the result was a 
majority of 16 against him. He took leave of the king on 
February 1, 1742 ; the Chippenham division was on the 2nd. ; 
the Houses adjourned at the king’s request on the 3rd for two 
weeks. 

We are not hei’e concerned with the charges hurled at Walpole, 
save those of a constitutional character. The passage just cited 
from Samuel Sandys’ speech makes it clear that the opposition 


(«) Lord Hahon, History of England, iii. 104. ' 

(<) Jaoobitism always revived in war-time since there was more proba- 
bility of foreign intervention in their favour (that was one of Walpole's 
principal reasons for avoiding war). At this moment, Walpole had secret 
communications with the Pretender, which were accepted with natural 
surprise and suspicion. This possibly accounts for the fact that the tories 
abstained from voting on the motion. Moreover, Walpole seems to have 
had in addition some secret hold over Shippen the Jacobite leader in the 
House. See the letter in Lord Mahon, History of England, iii. app. l.-li., 
who comments (iii. 34) that “no one will do Walpole the injustice to 
suspect him of sincerity." Lord Morley, Walpole, 231, unnecessarily would 
cast doubt upon Walpole’s being implicated at all in the transaction. 
More recent discoveries make it clear that Walpole tricked the Jacobites. 
SSee I. S. Leadham, in The Dictionary of National Biography. 
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pressed its charge that he was a “ primeminister.” “ Accord- 
ing to oiir constitution,’* said .^ndys}^ we can have no sole 
and prime minister ; we oughlydways to have several prime 
ministers (u) or officers of state,; every such officer has his own 
proper department and no officer ought to meddle in the 
affairs belonging to the department of another.” The alter- 
native to a prime minister is therefore the system winch came 
to be called “ government by departments.” Walpole’s 
defence may have been merely ta^^l, oFlfmay have repre- 
sented his genuine^pinion upon the problem — it is difficult to 
* say ; in any case, Walpole did not deny Sandys’ theory, but 
took his stand upon a denial of the fact, and maintained that 
he had not acquired the position ascribed to him. The fact 
that Walpole chose this very difficult ground for his defence 
seems' to indicate that he felt it would be still more hazardous 
to attempt a defenee of the principle of a prime minister. 
Forty years later Lord North was placed in the same quandary, 
and he, too, denied that he had been a “ prime minister 
although by now he permitted a doubt whether “ government 
by departments ” was altogether satisfactory, since it permitted 
so mueh power in t he crgjy n. By 1808 the younger Pitt at last 
ventured to mainteirT the constitutional propriety, and the 
practical necessity, of the office of prime minister. Walpole’s 
twenty years of power, therefore, had not yet standardised the 
conception of the prime minister’s constitutional position, nor 
evei^ettled the question that such a position was desirable. 

overrule Sir Robert’s protests and persist in calling him 
“ prime minister,” we must do so on the grounds which Sandys 
adduced : ^^alpole had assumed the sole direction of affairs, 
had monopmised the ear_ofJffie_kiiig, and had made himself the 


sole sour ce of fa vour. .He had succe^ed in this, however, as a 
result of his skill and personality ; '^e was hot using “poweW 
which were^he normal attributes of an offi ce^ He had no 
predecessor, nor did he pass on this situation to a^successor. 
Walpole’s primacy was thus purely personal, and not official. 
It contrasted in other ways as well with that of a modem prime 
minister. Thus Walpole did not construct his ministry all at 
once. It was a slow process of modification, in which he could 
not simply call upon a colleague to resign, but had to persuade 
the k ing (or the colleague) that withdrawal was necessary. 
And just as Walpole’s ministry was in fact a continuation of the 
one that preceded it, so on Walpole’s fall his colleagues did not 
resign with hi m, many of them continuing i n office after him. 

(u) This odd expression is matched by another mentioning “ the queen 
and her prime ministers ” Godolphm and Marlborough (G. M. Trevelyan 
in Times Literary Supplement, xxix. 214). 


45 
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The political manoeuvres after Walpole’s fall are good 
illustrations of how far removed the practice of the mid- 
eighteenth century was from that of the nineteenth. Walpole 
continued to be active behind the scenes, especially with a view 
to preventing his impeachment, for which there was a consider- 
able clamour. The king asked the principal opposition leader, 
William Pulteney, to form an administration with as few changes 
as possible, and pledged not to impeach Walpole. This 
remarkable condition Pulteney refused (a;), but he finally 
accepted on the basis that he would not be vindictive ; he added 
that “ as the disposition of places is in my hands, I will accept 
none myself ; I have so repeatedly declared my resolution on 
that point, that I will not now contra dict m yself.” So Lord 
Wilmington became first lord of the teasury {y), Samuel 
Sandys, chancellor of the exchequer, and Lord Carteret a 
secretary of state } the Duke of Newcastle remained the other 
secretary of state, his brother Henry Pelham remained as 
Paymaster the Forces, and Lord Hardwicke remained as 
chancellor. ''For himself Pulteney asked for the earldom of 
Bath, and a seat in the cabinet. It will be seen that one of the 
principal attributes of prime minister — ^that of selecting his 
colleagues — ^was exercised by Pulteney, who himself held no 
office whatever ; that he nevertheless sat in the cabinet ; and 
that the office of first lord was given to a man whom everyone 
agreed was a moribund_nonentity. Within a few hours 
Pulteney saw his blunder and tried to stop the issue of his 
patent, but Walpole’s influence was used against him inexorably: 
“ the prostrate minister had from the dust worked Pulteney like 
a marionnette ” (z). A great House of Commons man, Pulteney 
was ineffective in the lords, and realised too late that a seat 
in the cabinet without office carries very little power; the 
ministry was in effect Carteret’s ; and there was no one of his 
own weight to defend the ministry in the commons, save the 
solicitor-general. Sir William Murray, who was eager to leave 
the House for the bench (a). 

On the death of Wilmington (1748), Henry Pelham became 
first lord (Walpole’s influence again blocked Lord Bath, who 
had now changed his mind about taking qffice) ; then the two 
Pelhams forced Carteret out (again Walpole advised the king 


(x) He was in doubt whether his followers would accept it : “ for the 
heads of parties are like the heads of spakes, carried on by their tails.” 
Lord Mahon, History of England, iii. 162 ff. 

(y) This was the Sir Spencer Compton who had tried to form a ministry 
in 1727 ; at this moment he was president of the council imder Walpole. 

(z) Lord Eosebery, Chatham : Early Life and Connections, 177. 

(a) Nevertheless, he faithfully served the Pelham administrations as 
solicitor-general for twelve years, and two more as attorney-general, before 
becoming chief justice of the King’s Bench as Lcrd Mansfield. 
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to submit). In 1746 the Pelhams made overtures to Pitt who 
in all these changes had been left out. For years he had bitterly 
attacked the king, Carteret and Hanover. In 1745 he judged 
that the situation was different, and in 1746 he entered the 
ministry as paymasto. The opposition had thus lost its 
thunder,, and some years of quiet followed. Pelham died in 
1764 and the Duke of Newcastle became first lord. It was by 
now perfectly clear that no ministry could exist unless it made 
its peace with the perennial duke, who specialised in patronage 
and held thp great whig c onne ction together (6). No attempt 
was made by these ministries to maintain the strict Walpolean 
discipline. Thus Henry Fox, secretary-at-war, and Charles 
Townshend (c) of the Board of Trade fiercely attacked Lord 
Hardwicke’s Marriage Act (1758), and in 1755 Fox and Pitt 
(paymaster) both began to attack Newcastle, although both 
retaining t heir offi ces. Newcastle dealt differently with his two 
rebels, v^ox was tamed by admission to the cabinet (d) ; Pitt 
was dismissed (1755). 

. The Seven Years War broke out in 1756, and the initial 
disasters created a grave situation. Admiral Byng was 
executed as a scapegoat for the ministers and in response to 
public clamour (e). Newcastle (and Hardwicke with him) 
resigned. He realised that only able support in the commons 
could maintain a ministry, and that support was lacking, 
especially as Murray insisted upon becoming chief justice. 

Thfe Duke of Devonshire consented to become first lord, and 
chose Pitt as secretary of state, on the ground that Pitt had 
much public support, to replace Fox, who had very little. 

The rejected Duke of Newcastle taught Pitt a lesson. Some wa^ Pitt’s 
of the new ministers, Pitt among them, had the greatest diffi- 
culty in getting re-ele cted on their appointments ; some were 
actually defeated. The king, too, could not forget the years 
of savage insults which Pit^had hurled at him while in opposi- 
tion. In April, 1757, the ministry was dismissed on the demand 
of the Duke of Cumberland, who refused to take up his command 


(6) Thomas Pelham Holies (1693-1768), I,ord Chamberlam, 1717-24; 
secretary of state, 1724-54 ; first lord of the treasury, 1754-6, 1767-62 ; 
privy seal, 1765 — a record of almost imbroken office exceeded only by 
Lord Burleigh. See Basil Williams, Carteret and Newcastle. 

(c) Orandson of Walpole’s rival. 

Id) An earlier negotiation with Fox had broken down as the Duke 
refused to disclose the patronage position although he wanted Fox to lead 
the house : “ If I am kept in ignorance of this,” said Fox, “ how shall I 
be able to talk to members, when some may have received gratifications, 
and others not ? ” Lord Mahon, History of England, iv. 35. Very similar 
language was used by George Grenville when he attempted to lead the 
House, but without this indispensable information : Lecky, History of 
England, iii. 205. 

(e) And pour encourager lea aulrea, as Voltaire e^^xressed it in a letter. 

46— a 
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of the troops on the continent as long as Pitt was in office. 
At last Pitt accepted the fact that Newcastle was indispensable 
to him, as Newcastle had already learned that his system by 
itself could not win a war. The ministry was reconstructed, 
with Newcastle as first lord. It would be idle to describe either 
Devonshire or Newcastle as “ prime minister ” in any reasonable 
sense of the word(/). “I am sure,” Pitt told the former, 
“ that I can save this country, and that nobody else can.” 
So Newcastle returned to his skilful jobbery, which kept the 
political machine running smoothly, while Pitt devoted himself 
to the most spectacular series of victories in our history. 

The political ideas whjfih Pitt had long held were singularly 
well adapted to a war mi nister. In t he first plac^ he eschewed 
political parties andTconnectioM. He soon broke with Lord 
Cobham (g) under whom he served his earliest years as one of 
“ the Boys.” He had powerful family connections with the 
Lyttletons through his mother, and the “ cousinhood ” of the 
Grenvilles through his wif& (who was a sister of five Grenville 
brothers, the eldest of whom was Lord Temple). He quarrelled 
bitterly with both groups. By nature he was a fr^lance, and 
he adopte d that p ositi on as a pri nciple . In October, 1764, he 
wrote to the Duke of Newcastle : “ As f or mv s ingle self, I 
purpose to continue acting tl irough life u pon the b est convic- 
tions I am ableW form, and imder the obligations of principles, 
not by t he force of an y particul^ bargains. ... I have no 
dispP^on to quit the &ee condition o? a man standing single, 
and daring to appeal to his country at large upon the soimdness 
of his principles and the rectitude of his conduct ” (h). A little 
plater it was reported “ that he wished for the sake of his dear 
country that all our factions might cease ; that there might be 
a ministry fixed such as the king should appoint and the public 
approve ” (i). With Pitt this was evidently an outcome of his 
own peculiar and difficult character, but it brought him, in 
fact, to the same position as the tories had reached generations 
ago, and the position to which George II. latterly, and 
George III. soon, were to be led as they realised more and more 
keenly how tight the hold of the whig magnates had become. 

. Party politics was, moreover, already breaking down under 
) its own compkxity, and contemporaries had surpris ing difficulty 


( / ) A neat solution, is to describe Devonshire as “ for a while prime 
minister imder Fitt ” ; Lord Rosebery, Chatham, 289. 

(g) Sir Richard Temple, Lord Cobham (whose sister was mother of the 
Grenvilles and of Pitt’s wife), took to politics when Walpole' took away his 
regiment. On these connections, see Lord Rosebery, Chatham ; Early 
Life, 130 ff. 

(/i) Chatham Correspondence, ii. 290-7 ; Lecky, History of England, 
iii. 283. 

(i) Bedford Correspondence, iii. 333 ; Lecky, Joe. cit. 
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in applying the terms “ whig ” and “ tory ”■ in the years 
following 1750 (fc). The timid Henry Pelham had robbed it of 
mpeh of its significance by drawing into his ministry all his 
outstanding opponents or possible rivals — a striking reversal of 
Walpole’s poli cy — and so produced the most uneventful epoch 
in English parliam entary annals. 

Feelmg ashe did about party, and party politics being in the 
chaotic state in which we find it in the middle of the eighteenth 
century, it is not surprising that Pitt’s attitude towards the 
House of Commons, the great arena where the game was played, 
was highly critical, and at times supercilious. He was 
occasionally compelled, as we have seen, to take a hand in the 
business of politics as it was conducted by Newcastle, Hard- 
wicke, Fox, and his own embarrassing train of Grenvilles ; but 
it was only as a distasteful, if necessary, means to an end. 
The house he frequently cowed with his famous glance, crushing 
at least momentarily ministers, colleagues and opponents with 
his overwhelming personality. He was the first to urge that 
there must be a reform of the representative machinery, in 
1766 and again in 1770 (1). 

As the passage already quoted has shown, Pitt looked 
beyond the House of Commons to “ his country at large,” and 
his political system consisted in the close union of king and 
country in the person of the minister. So well was this under- 
stood, that it seemed to George II. incongruous when Pitt urged 
clemency for Admiral Byng on the ground that the commons 
recommended it : “ Sir,” said the king, “ you have taught me 
to look for the sense of my people in other places than the 
House of Commons.” His enemies roundly accused Pitt of 
cultivating the mob : at this juncture, however, Pitt and the 
mob took opposite views of the Byng question. They came 
together over the Wilkes issues, and separated again over the 
American question. It is true, however, that Pitt often 
received enthusiastic support from the towns and mercantile 
interests. For a large part of his career Pitt could indeed claim 
to have the nation behind him. Somehow he aehieved this 
although none of the modern machinery for that purpose was 
yet available. He had little support from the pamphleteers ; 

{k) “ ‘ Tory ’ had beoome a label signifying independence or wayward- 
ness, yet perfectly compatible with general support of ‘ Whig ’ ministries. 
So Nugent had recommended to Newcastle a Liverpool friend who ‘ though 
a dissenter and a good Whig, is a leading man among the Tories.’ Just 
as vague were the lists of members which were annotated by Bute and his 
agents. Mr. Ongley of Bedford was ' Bedford ’ but also ‘ Tory ’ . . . 
Aimytage of York was Tory, though ' brought in by Lord Bockinghom.’ ” 
E^itti Foiling, The Second Tory Party, 72, 

(1) Bis thoughts were tiumed into this direction by the proposal to 
represent the American colonies at Westminster. 
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it was not yet the custom for ministers or politicians to organise 
and address large public meetings ; his parliamentary speeches 
were very poorly reported, if at all ; and his temperament did 
not make him easy of access. Such arts as lay within his reach, 
however, he employed to the full. All who knew him agree 
that he was intensely theatrical, and gave profound study to 
all the means of making a powerful impression ; he “ was 
perhaps the first of those statesmen who sedulously imbue the 
public with a knowledge of their merit ” (m). All that is 
somewhat disquietingly modern ; it was certainly very shocking 
to many of his contemporaries. 

Neither Pitt’s character nor his principles fitted with the 
contemporary idea of relationships among the ministers. His 
deliberate rejection of the party system would inevitably have 
led to “ gdvemment by departments.” On the other hand his 
imperious nature marked him out as a “ prime op sole ” minister. 
The famous incident which caused his resignation in 1761 
summed up all these elements. The cabinet was solidly against 
Pitt on the question of declaring war against Spain, and he 
finally closed the proceedings with the famous words : “I was 
called by my sovereign and by the voice of the people to assist 
the state when others had abdicated the service of it. That 
being so, no one can be surprised that I will go on no longer 
since my advice is not taken. Being responsible I will direct ; 
and will be responsible for nothing that I do not direct.” 
Equally well known is the comment by Lord Granville (the 
Carteret of a previous generation) : “ when the gentleman 
talks of being responsible to the people, he talks the language 
of the House of Commons, and forgets that at this board he is 
responsible only to the king ” (n). 

Pitt resigned on October 5, 1761. George III. had succeeded 
his grandfather upon the throne on October 25, 1760. The 
yovmg king’s aims were, briefly, to break up the whig hegemony 
which had reduced the croivn to a humiliating position of 
insignificance in the last fifty years ; to throw open to all who 

E ere worthy of i t, ir respective of p arty connections, the service 
’ the public m the*ministry^ and to end the war, which the 
mntr.y was beginning to feel a heavy drain. V ^ 

In piEiuance of his settled resolve to wrest all power from 
the hands of his ministers and to exercise it himself, George 


(m) Lord Rosebery. Chatham, 268. ]Mr. Gladstone’s preparations for 
an election campaign in 1874 seemed to Lord Shaftesbury “ a new thing 
and a very serious thing ” : F. Holland’s continuation of May. Constitii 
tional History, iii. 87. 

(n) On the authenticity of this incident, see Basil Williams, William 
Fitt, Earl of Chatham, li, 112-4 and English Historical Review, xxi. 110, 
327. 
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hf»prnn his rpipn hy calling to his ai d a cabal of secret counsellors, 
with the E arl of But e — a peer of Scotland, formerly his tutor, 
and at thaf time his groom of the stole — at their head. These 
were mainly c omposed of tories whose Jacobite tendencies had 
hitherto kept them apart from public affairs, but who now, 
hav ing “ abjured th eir ancie nt m aster,, but retained their 
pr inciples ’ (o), b rought to the s ervige “oFtfie new 's^ereign 
the reverential — senthnents which had disting uiihed~~the 
adherents of the Stuarts. Tories alone, however, were much too 
weak, and in fact they were joined by^veral groups of dissident 
whi gs, suc h as the Duke of BedforcTs “ Bloomsbury Gang,” by 
Henry Fox himself (who was in the main Walpole tradition), 
and by George Grenville. Su pported by these “ king’s friends ” 
and their followers in the House of Commons, the king endeav- 
ourwhtglgSyeta tfiigigh' minister wh ose appoin tment _was 
to alMge extent d ependent on the king’s go od will, ap( | l"disp osed 
at his^sni will-the. vast, amount ofj2ColMiastical,_military, and 
civil poteonage which, . during, the xeigns of his t wo~5hmeidiate 
predecessors, had been appropriated by the Tnipis ters j)f_the 
hour__tQ__ supplement the,_ already consiekrable political 
** influ,ence_” of the great whig houre s. ' 

On the second day after his accession (October 25, 1760), the 
king had caused Lord Bute to be sworn of the privy council, 
and admitted into the cabinet. The existing ministry, which 
had been formed in June, 1757, by a coalition of the Duke of 
Newcastle with the elder Pitt, were indeed retained in, office, 
but Bute was the real adviser of the king, and held himself 
forth as the sole expounder of the royal will and opinions (p). 
Within five months (March 25, 1761) he was gazetted a secretary 
of state ; within thirteen — having in the meantime got rid of 
Newcastle and the other mini sters who declined to retain 
responsibility without power — the favourite attained the object 
of his ambition in May^ 1762, as prime jnipister.^/ A few days 
afterwards he obtained the Order of the Garter. Such a rapid 
rise would have excited envy even in the case of a very able 
man ; but Lord Bute wasTidow med iocri ty. In the minds of 
the populace, Bute’s greatest fault was to be a ^cot. and floods 
of lampoons inflamed this prejudice. He succeeded in putting 
an end to the Seven Years War. by the Peace of Paris (February 
10, 1763). For the highly skilled, but very unsavory task of 
securing parliamentary approval, he employed Henry Fox — 
who had a number of personal scores to settle — and t he tradj- 
N/tl pna.! pnenns of eor riipti on, political b argaining, and the xutSllcss 
expulsion from office of oppone nts, w ere em] ^ Ioyed with a more 

(o) Walpole, Mem., i. 15, cited by May, Const. Hist., i. 13. 

\p) Lord Mahon, Hist, of Eng., iv. 323. 
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tha^ WaJpolfiaQ_aeyeafcy. The affair earned for Fox much 
odium, and a peerage (g). But Butej_iatense-~ui^opialarity 
both^ within and without parliament soon rendered his position 
as minister imteoahle ; and afraid, as he himself declared, “ not 
only of falling himself, but of involving his royal master in his 
ruin “ (r), he s ojHonly roaignf rl o n Ap r il n ,->vBa He retained, 
however, his influence at court and hoped to direct the measures 
of the new ministry which, under the leadership of George 
Cr^yjUo, the king had appointed, at his recommendation. 
But the new premier was by no means contented to be the mere 
agent of Lord Bute, and the king ultimately found himself 
bound to dismiss the favourite from court, and to promise that 
he should not be suffered to interfere in the royal councils “ in 
any manner or shape whatever.” 

The ‘policy of proscription ” carried out by Bute and Fox 
was primarOyldirecfeff to carrying the Preliminaries of the 
Peace of Paris through parliament. The Duke of Devonshire — 
“ the prince of the whigs,” as the king’s mother sarcastically 
termed him — having declined to attend the Council summoned 
to decide upon the peace with France — a measure highly 
unpopular with the nation — ^was insulted by the king, forced 
to resign his office of lord cha mber lain, and was struck out of 
the list of privy councillors by the king’s own hand. For 
presuming, as peers of parliament, to express disapprobation 
of the peace, the Dukes of Newcastle^nd Grafton and the 
Marquis of Rockingham were dismissed from the lord-lieu- 
tenancies of their several counties, and the Duke of Devonshire, 
to avoid a similar affront, found it necessary to resign. Earl 
Temple was also dismis sed from the lord-li eute nanct^ and struck 
off the list of privy councillors on account of his friendship for 
John Wilkes, whose journal, the bad exeited the 

ang»»c^nf ffic cniirt Viy the ministr}' 

^parliament. General Conway, a brave soldier and honourable 
politician, was dismissed from his civil and military commis- 
sions, Colonel Barrd and Colonel k Court were deprived of their 
military commands, and Lord Shelbourne of his office of aide- 
de-camp to the king. Fitzherbert was removed from the Board 
of Trade, Calcraft from the offi ce of dep^y muster-master. 
All parliamentary placemen who failed to vote in accordance 
with the king’s wishes were summarily dismissed, and even 
clerks in public offices and other small officials shared the fate 
of the patrons by whom they had been appointed (s). 

( 9 ) See Lord Ilohester’s biography of Henry Pox, Lord Holland (2 vols., 
1920), 

(/■) Lord Mahon, History of England, v. 38. There has been much 
bpppulation why he resigned at this apparently tritimphant moment. 

{s) Loid Mahon, History of England, v. 33. * 
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T he “ policy -of proscription ” wa^ soon , howev er, destined, 
for ajtiine^t Ig^t, JtQ. Eety-ignonHHious failure. Very 's^rtly i 
after Gren ville’s anointment to the premiership "(April 16, j 
1763), differences sprang up betweenjihn and th e kin g. It was 
the intration" of Lord" Bute and_fhe kingjthat Jie_should'be 
merely Jdie.agent. for~can!ving-oat-^eip-WMh£S.tyb ut a lthough 
as narrow-m inded and imptjcious in his political views as the"! 
king himself, he was also equally confident in his own abilities, I 
equ ally fond of jiower^ and equally unbending^ i n main taining 
what he conceived to be h is“ figlits .~ <Saixille_and Bedford 
secured iq 1765 a sighaTtriumpt ingetting the king tdlffOlnise 
to have no political dealings with Bute (1) ; and~ George III. 
scrupulously adhered to this undertaking («), although the 
gossips continued for some years to regard Bute as a secret 
influence, even while he was in Scotland or Italy. Twice 
-during Grenville’s ministry, and in spite of his objections, did 
the king open negotiations with Pitt for the formation of a new 
ministry, but on each occasion without success. Though^wiUuig 
to re ceive Pitt, he c ould not br ing himself to admit those other 
“ minister of the late rejgn who .bad, attempted to fetter andr' 
ensla^e-^iim,” whom Pitt dema nde d as colleagues, but whom 
the king had declared he would “ never upon any account suffer 
to come into his service while he lived to hold the sceptre ” (aj). 
At length, in-1765^ utterly. jveaxiedLof thg Grenville ministry, 
and determined at any cost to be rid of them, hejpund himself 
(July 13) reduced tnJJifiJlficessity of accepting as premier the 
whig Marquis of Rockingham, whom he had so recently removed 
from Jiis .lord-lieutenancy j ovhile General Conway who had 
been dispysscd from an office m the_king’s_ household and from 
the command of his regiment, became seotetary of state ^nd 
ministerial l eader of the House of Commons. Lord Rocking- 
hali?s group of whigs consisted of younger men, it seems, who 
made some attempt to purge the old co nnec tion of those abuses 
which h ^ brou ght it to disaster. To Macaulay, “ the Rocking- 
ham party was exactly what a party shouldnbe ” {y). It has 
certainly the high merit of including Edmund Burke, who first 
entered public life as Rockingham’s private seeretary. But 
thoughjTorced by circumstances to place Jn office me n whqm he 
detested, George III. was still determined to have his own way. 
He now adopted a different system of tactics. "FT avIng m 
1736, vainlyjssistedin Council the prop dsarofTiis ministers to 
rep eal th e .S tam p- A ct, which they deemed absolutely necessary 
for the conciliati on of the American colonies, he opposed them 

(t) Lord Mahon, History of Hngland, v. 169-160. 

(m) Ibid , V. 170. 

(x) Bedford Correspondenoe. iii. 224. 

(y) Macaulay, Essay on Chatham. 
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in parliament by mean s of an organise d op position of the 
“ king’s friends,” made up not only, of. in depende nt megibers 
of the cfturt pMty, but of oMce>]^lders under t he cro wn, who 
were encouraged by the king to oppose his ministers, ancTwere 
retained and protected injtheix offices while_^oting with the 
opposition (z). 

After twelve months’, tenure- of office, .Kockinglmm was 
dismissed by the king (July, 1766) ; and Pitf, who was now 
raised to the Upper House as Earl_^of Chatham, was prevailed 
upon to form an administration on non-party lines, with the 
Duke of Grafton as first lord o£.the treasury, he himself taking 
the post of lord privy seal. The second ministry of Pitt was, 
however, anything but a success. The ‘,‘_fireat_Conmoner ” 
lost his popidarity by the acceptance of a. peerage, and the 
ministry was .weakened, by.his. absence from the commons. 
It is certain, however, that even in the lower house Pitt could 
no longer play his old part, for the mysterious and melancholy 
illness by which he was shortly prostrated, soon prevented him 
from taking any active part in the administration, from which 
he retired in October,. 17&8, leavingjt to be carried on by the 
Duke -of -Grafton amidst, eyerdncreasing- difficulties. 

At length in 1770, .thiL Grafton ininistry_*!®®i&*^^d after an 
attack upon it in the lords-by- Ghatham-and Carrtden (at the 
very moment lord chancellor), and in the commons by another 
cabinet minister. The w hig party being divided into two 
sections, composed of the respectfve followers of Rockingham 
and Chatham, the king adroitly seized the opportunity of their 
disunion to make Lord North — chancellor of 4he exchequer in 
the late administration — his prime minister, the seventh in 
tfen years. 

It was during Lord North’s administration, which lasted for 
twelve years (1770 to 1782), that the personal influence of the 
king attained its highest pitch. “ Not only,” we are told, 
“ did he direct the minister in all important matters of foreign 
and domestic policy, but he instructed him as to the manage- 
ment of debates in parliament, suggested what motions should 
be made or opposed, and how measures should be carried. 
He reserved to himself all the patronage ; he arranged the 
entire cast of the administration ; settled the relative places 
and pretensions of ministers of state, of law officers, and 
members of his household ; nominated and promoted the 
English and Scottish judges ; appointed and translated bishops. 


(z) The king’s friends are principally known from Burke’s fierce attack 
upon them in his Thoughts upon the Present Discontents (1770), echoed 
in Macaulay’s Essay on Chathe^. For an attempt to disentsungle the facts 
from Burke’s professedly partisan pamphlet, see Lord Mahon, Histoiy of 
England, \. 178 ff 
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nominated deans, and dispensed other preferments in the 
church. He disposed of military governments, regiments, and 
commissions, and himself ordered the luaruliing of troops. He 
gave and refused titles, honours, and pensions ” (a). The king, 
in fact, exercised all those powers which the text-books ascribed 
to the crown, but which had been captured by ministers during 
the whig ascendancy. He was, in fact, as declared by Mr. Fox 
in the House of Commons, “ his own unadvised minister,” 
Lord North submitting to be the mere mouthpiece of his royal 
master, and continuing to carry on the American war, although, 
as he informed the king in 1779, “ he held in his heart, and had 
held for three years past,” the opinion that its continuance 
“ must end in ruin to his Majesty and the eountrj'.” 

Lord North’s long ministry, coming after so many short and 
insecme administrations, calls for some examination. He 
entered politics under his kinsman the Duke of Newcastle, 
becoming ajunior lord of the treasury in the great Pitt-New- 
castle ministry in 1759, resigning on the accession of Rocking- 
ham in 1765. He was chancellor of the exchequer in 1767 m 
the Chath am-G rafton ministry, and continued so until his fall 
in 1782, adding the office of first lord of the treasury from 1770 
‘to 1782 (the usual eighteenth -cent ury practice unless the first 
lord was a peer, when the offices were separated). 

Physically lazy, and temperamentally procrastinating and 
easy-going, North never sought office, and when he had it, was 
constantly trying to lay it down. Not being a careerist, he 
could afford to have principles and to vote as he thought fit, 
and justly claimed that he had never courted popularity. • As 
chancellor of the exchequer during a very difficult period, and 
in his dealings with the East India Company, he showed his 
ability to deal with technical and complicated matters and to 
make them intelli gible to the house. Above all, he was an 
admirable House of Conunons man, humorous and unruffled 
imder the heaviest fire of Burke, Fox, Dunning, and (at the end) 
the younger Pitt, and a most effective debater. In spite of 
these solid assets. Lord North was beset by a curious distrust 
■ of himself, and so too often allowed his better judgment to be 
deflated — especi^y by. the kjng (5). 

' >/North, like the king, was jealous for the privileges and 
dignity' of the House of Commons ; it was on these grounds 
that they took t heir s tand in the Wilkes affairs (mistakenly, 
perhaps, but sincerely), and it was in the name of parliament’s 
(not the crown’s) right to tax the colonies that they prosecuted 

(o) May, Const. Hist., i. 68 ; Correspondence of Geo. III. with Lord 
North, 1768-1783 (ed. Donne), passim. 

(6) Of. Lord Mahon, History of England, v. 381 £f., and the biography 
of Lord North by W. IBaring Pemberton (1941). 
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the American war. Like many of his predecessors, North 
disliked being called a prime minister. Whereas Pitt had 
received a somewhat mysterious call from the voice of the people, 
North explained his position in terms which had long been 
familiar : “ there are two grotmds upon which a minister ought 
to stand ; the first was that the king had an undoubted right 
of naming his own servants; the second, which formed the 
happiness of this country, that if the people by their repre- 
sentatives did really disapprove the measures of any minister, 
to that degree that they would not go along with him, the 
king — ^however he might approve the minister — could not carry 
on business by him, and must part with him ” (c). North 
received ample parliamentary support, and he felt that as long 
as it lasted, and as long as the king also required his services, it 
was his duty to continue in office, although he.often pleaded in 
vain for his release. 

IThe constitutional issues raised by George III., however, 
concerned ministers and the cabinet rather than parliament. 
On this matter North admitted that his practice was one of 


£ 5 pedients rn jjier than principle.^ He and most of his colleagues 
had~Be 5 irmembers of the previous administration, which had 
been a typical Chatham construction of very mixed composition, 
and this lack of soli^rity caused hi m trouble : “ War can’t be 
carried on in departments ; there must be co nsultation, u nion 
and a friendly an d hearty concurrence in all the several parts 
which set the sprin gs at work, and give efficiency and energy 
to the move ment, without w hich the machine must fail ” (d). 
Charles James Fox urged a stn^c^Ine Fdi^pline as a pol itical 
principle, to which Lord North ma de t he commen t “ if you 
mean that there must not be a government by departments, I 
agree with you. I think it a very bad system. There should 
be one man of a cabinet to govern the whole, and direct every 
measure. ^ Government by departmeirts was not brought in 
by me. I found it so^and had not vigour a nd. resolution to put 
an end to it ” (c). 

( To enforce his system of personal government the king 


professed himself ready to adopt the most extreme measures. 
In 1770, whenfLord Chatham was about to move an address 
for dissolving parliament, the king.'^m a conversation with 


(c) Pari. Hist., xviii. 994 (1775) ; W. B. Pemberton, Lord North, 266. 
{d) Letter of Robinson (secretary to the treasury), to the £rst lord of the 
admiralty, who had not consulted the cabinet on various matters (1777) ; 
Sandwich Papers (Navy Records Society), i. 240. 

(e) Fox Correspondence, ii. 38 ; C. S. Rmden, The People and the 
Constitution, 151 ; North continued with the characteristic Wiig remark : 
“ the kmg ought to be treated with all sort of respect and attention, but 
the appearance of power is all that a king of this country can have.” 
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General Coosiay, said, laying his hand upon his sword : “ { 
will have recourse to this sooner than yield to a dissolution ” (/). 
He several times threatened to abdicate and retire to Hanover 
rather than accept ministers or measures of which he disap- 
proved : a threat which was on one occasion met by the 
significant remark of L ord Thur low : “ Your Majesty may go ; 
nothing is more easy ; but you may not find it so easy to return 
when your Majesty becomes tired of staying there.” 

Since the accession of the House of Hanover, no sovereign 
of this country has exercised the p rero gatiace of refusing the 
royal as sent to a bill which has passed both Houses (g), but it is 
not surprising to find that George IH. was prepared to do so. 
“ I hope,” he wrote to Lord North, in 1774, “ the crown will 
always be able in either House of Parliament to throw out a 
bill ; but I never shall consent to use any expression that tends 
to establish that at no time the right of the crown to dissent is 
to be us^ ” (h). This explanation of the disuse of the power 
is clearly correct. Royal influence (exercised either by the king, 
or by his ministers), could defeat a Bill in its earlier stages, and 
BO the royal dissent was unnecessary (i). Increasingly numerous 
attempts were made to deal with the problem of “ influence,” 
notably in a Bill for Economical Reform promoted by Burke, 
which would have abolished a number of rich sinecures. While 
the House was in cmnfhittee upon various public petitions on the 
subject, in 1780vDunning proposed and carried his celebrated 
resolution affirming “ that it is now necessary to declare that 
the influence of the crown has increased, is increasing, and ought 
to be diminished ; but it was not until the lapse of two 
more years, and after repeated motions of want of confidence 
in the government, that Lord North was compelled to resign 
office. The king was now once more forced to fall back upon the 
whigs, and Lord Rockingham again (March, 1782) became prime 
minister. The circumstances of his new ministry are notable for 
the thoroughness with which offices were changed ; practically an 
entirely new body of men took office. Lord Chancellor Thurlow 
being the only man of importance who had served under Lord 
North. ' 


( / ) Bockingham, Mem., ii. 179. 

(g) The last occasions on which the prerogative of rejecting bills was 
exerted were in 1692 and 1694, when Willicun III. refused the royal assent 
to the Bill for Triemiial Parliaments and the Place Bill, and in 1707, when 
Queen Anne rejected a Scotch Militia Bill. 

(h) June 26, 1774, in Lord Brougham’s Statesmen of the time of 
George MI., i. p. 85. 

(i) For a discussion of the views of Burke, Disraeli and Dicey on the 
later position of the veto, see W. I. Jennii^s, Cabinet Government, 296-7. 

(£) Pari. Hist., xxi. 347. The fact that some of North’s followers voted 
with Dunning is explamed by the fact tliat a general election was pending. 


The loyal 
veto. 


Dunning’s 
lesolDtion 
on the influ- 
ence of the 
ocown, 1780. 



